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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 
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... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 
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The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 
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Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 
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We are indeed privileged to dedicate this edition of the Koren Talmud Bavli in honor 
of the generous support of Leo and Sue Noé of London. 


The name Noé is synonymous with philanthropy. The family’s charitable endeavors 
span a vast range of educational projects, welfare institutions, and outreach 
organizations across the globe, with a particular emphasis on the “nurturing of each 
individual.” Among so many other charitable activities, the Noés have been deeply 
involved with Kisharon, which provides the British Jewish community with vital 
support for hundreds of people with learning difficulties and their families; they 
provide steadfast support of SEED, which stands at the forefront of adult Jewish 
education in the UK, and Kemach, an organization in Israel that “helps Haredi 
students sustain themselves in dignity,” providing both professional and vocational 
training for the Haredi community in Israel. 


The Noés are not simply donors to institutions. They are partners. Donors think of a 
sum. Partners think of a cause, becoming rigorously and keenly involved, and giving 
of their time and energy. We are honored that they have chosen to partner with our 
two organizations, Steinsaltz Center and Koren Publishers Jerusalem, enabling us 
to further and deepen learning among all Jews. 


Leo and Sue are the proud parents and grandparents of five children and their 
families. The next generation has been taught by example that with life’s gifts come 
the responsibilities to be active within and contribute to society — both Jewish and 
non-Jewish — as is consistent with the noblest of Jewish values. 


Rabbi Adin Even-Israel Steinsaltz 
Matthew Miller, Publisher 
Jerusalem 5773 
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Introduction by the Editor-in-Chief 


The publication of tractate Bava Metzia is a significant milestone for the 
Koren Talmud Bavli project. With this, the second tractate of Seder Nezikin, 
the order of Damages, we continue our challenging but rewarding journey 
toward our goal, the completion of a new and unique translation of the 
Babylonian Talmud. 


This remarkable accomplishment calls for celebration and congratulations. 
We congratulate the exceptional team that has helped the project reach this 
point. The team has brought excellence to every aspect of the daunting 
task of translating Rabbi Adin Even-Israel Steinsaltz’s masterful Hebrew 
translation of the Talmud into English. Rabbi Steinsaltz’s work is much 
more than a mere translation. It includes a coherent interpretation of the 
Mishna and the Gemara, and an expansion of the text that provides an 
array of intriguing marginal notes. Rendering this masterpiece into English 
called for talents that include biblical and talmudic scholarship, literary 
skills, linguistic expertise, editorial acumen, graphic and visual creativ- 
ity, and most of all, teamwork and diligence. Congratulations to every 
member of the team are in order, and celebration of our achievement is 
well deserved. 


Reaching this milestone grants us the opportunity to express our gratitude 
to the Almighty for giving us the strength to persevere at this sacred task for 
the past several years. These years have been difficult ones for the Jewish 
people, and especially for those of us who dwell in Eretz Yisrael. But the 
difficulties have not diminished our ability to succeed in our goals. For that 
we thank the Master of the Universe. 


Students of this tractate will find in it the fundamental Jewish concepts of 
responsibility for one’s commitments and respect for the property of oth- 
ers. We consider our efforts successful if the reader comes away from the 

text a better person, and not just a better informed person. Tractate Bava 

Metzia is particularly successful in supporting our contention that Talmud 

study fosters lifelong ethical development and a profound sensitivity to the 

needs and concerns of other human beings. 


We have now had the opportunity to survey hundreds of responses sub- 
mitted by our readers. Naturally, these include constructive criticism 
and reports of errors that are inevitable in such an undertaking. We have 
systematically preserved such responses so that we can correct them in 
future editions. Indeed, we have already begun to do so for the initial 
tractates in our series. 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 


xix 


XX 
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The most exciting result of our survey has been our discovery that “consumers” of 
Koren Talmud Bavli are a remarkably diverse group. They range from beginners 
who have never before been exposed to a blatt gemara, to accomplished scholars 
who have completed the study of the entire Talmud more than once. Beginners 
find our work not only a helpful introduction to Talmud study, but an impetus 
to the further study of rabbinic texts. Experienced scholars report that our work 
provides them with unexpected insights and fresh perspectives that enhance their 
appreciation of texts with which they have long been acquainted. 


Tractate Bava Metzia, part 1, is the twenty-fifth volume of the project. Like the 
preceding volumes, it includes the entire original text, in the traditional configu- 
ration and pagination of the famed Vilna edition of the Talmud. This enables the 
student to follow the core text with the commentaries of Rashi, Tosafot, and the 
customary marginalia. It also provides a clear English translation in contempo- 
rary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues ofthis edition are the qualities ofits graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi 
Joshua Schreier; the unparalleled creative efforts of the gifted staff at Koren; 
and the inspired and impressive administrative skills of Rabbi Jason Rappoport, 
managing editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work would 
never have begun. Its success is attributable to his vision and supervision. I 
owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation of his 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5776 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Bavli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 
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PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this 
project, systematizing the work of the large staff, and it is thanks to him that 
the project is proceeding with efficiency and excellence. Rabbi Dr. Joshua 
Amaru, the coordinating editor, oversees the work of the translators and edi- 
tors, and is largely responsible for ensuring the consistently high quality of 
their work. Rabbi Avishai Magence is the content curator, who, in addition 
to his general contributions to this project, is responsible for the accuracy of 
the realia and for the photographs and images that enhance the experience of 
Talmud study in the Koren Talmud Bavli. The contribution of my friend and 
colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has 
provided in all aspects of this project. The staff of copy editors, headed by 
Aliza Israel, with Ita Olesker as production coordinator, pleasantly but firmly 
ensures that the finished product conforms to standards and is consistently 
excellent. The erudite and articulate men and women who serve as translators, 
editors, and copy editors generate the content that is ultimately the raison d'etre 
of the Koren Talmud Bavli. 


Thanks to my fellow occupants of the Koren beit midrash: Rabbi David Fuchs, 
Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, and others. Their 
mere presence creates an atmosphere conducive to the serious endeavor that 
we have undertaken and their assistance in all matters, large and small, is 
appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Bava Metzia 


Tractate Bava Metzia was originally part of a large tractate called tractate Nezikin, 
meaning damages, which comprised what are now the first three tractates in the 
order of Nezikin. Bava Metzia was the middle section of tractate Nezikin, and from 
this placement it derived its name, which means the middle gate. The remaining part 
of this super-tractate was divided into Bava Kamma, the first gate, which precedes 
Bava Metzia, and Bava Batra, the last gate. Each of these three parts has its own 
central topic. 


Bava Metzia deals with issues relating to business, specifically those that the Torah 
mentions explicitly. The topics discussed in this tractate include the halakhot of 
lost and found items, the loading and unloading of animals, verbal mistreatment, 
exploitation, charging interest, feeding workers, depositing and borrowing items, 
withholding wages, and the prohibition against damaging collateral. 


Bava Metzia expresses one of the unique aspects of Torah law, namely, that it does 
not distinguish between civil law and ritual law. Jewish civil law is based not on a 
social contract but on requirements defined by Torah law and rabbinic law. Accord- 
ingly, interpersonal relationships and civil laws are viewed as part of the relationship 
between the Jewish people and God. Although there are certain distinctions made 
by the Torah between civil and ritual law, in general they are interwoven in the Torah 
text, as can be seen, for example, in Exodus, chapters 21-23; Leviticus, chapter 19; 
and Deuteronomy, chapters 21-25. 


A basic element in Jewish civil law is the integration of compassion with justice. To 
a large extent, the halakha goes beyond the requirements of justice. The obligation 
to relate to others with compassion and generosity is not merely a supererogatory 
addition to one’s legal obligations; it is normative halakha that is derived from the 
conception of the Jewish people as one family. This is the reason for the distinction 
that one finds between general halakhot that structure economic life, which apply to 
all, and specific halakhot that apply only to interactions with fellow Jews. The general 
halakhot are as much a part of the Noahide mitzva to construct a fair legal system, 
which is incumbent upon all humanity, as they are aspects of Jewish law. By contrast, 
halakhot addressing interpersonal relationships, such as the obligation to return lost 
property and the prohibition against charging or paying interest, are not features of 
a legal system whose only purpose is justice. Rather, they reflect the requirement to 
have compassion on and care for one’s fellow Jew. 


The halakhot discussed in tractate Bava Metzia can be divided into four categories. 
The first category involves halakhot relating to transactions that are an essential 
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part of any legal system. The second category includes halakhot that apply only to 
transactions between Jews, the rationale for which has been explained above. The 
third category describes acts that are not punishable by the courts but are discour- 
aged by the Sages. An example of the court’s response to one such act would be the 
curse administered by the court to one who does not keep his word. Finally, the 
fourth category states halakhot of ethical behavior. These behaviors were practiced 
by people of high integrity, and they are based on the verse: “That you may walk in 
the way of good men, and keep the paths of the righteous” (Proverbs 2:20). 


There is one concept that is common to all of these areas of halakha and is found 
throughout Bava Metzia, and that is the concept of ownership. Although an item is 
usually owned by the person in whose possession it is held, sometimes that is not the 
case, e.g., when an item is loaned or rented to another, or when it is deposited with 
another for safekeeping or as collateral on a loan. At other times, the item is not in 
the possession of its owner because it has been stolen or lost. In each of these cases, 
the tractate discusses who has halakhic ownership of the item, and who is responsible 
for safeguarding it and liable for damage caused to the item or by the item. 


Ownership of movable property is transferred through specific modes of transaction, 
whose details are discussed mostly in this tractate. Even in cases where it is clear 
that someone performed a valid act of acquisition, it is necessary to determine the 
exact point in time when the ownership was transferred in order to resolve issues of 
multiple claims of ownership of the item. It is also necessary to determine the point 
after which neither party can withdraw from a transaction. 


The tractate contains ten chapters, the first four of which are included in the present 
volume: 


Chapter One primarily discusses how to determine ownership of an item that is 
claimed by two individuals. 


Chapter Two details the halakhot of returning lost items in general, and those of 
loading and unloading animals. 


Chapter Three examines the halakhot of safeguarding a deposit, the responsibilities 
of bailees, and the halakhot of misappropriation. 


Chapter Four discusses the definition of money and business transactions in which 
one party exploits the other. 
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This chapter deals primary with cases of a lost item that was found and is claimed 
by two individuals. Whereas the fundamental halakhot concerning lost items are 
discussed in the second chapter, the discussions in this chapter focus on questions 
relating to ownership and methods of acquisition, in particular, how the court 
adjudicates conflicting claims to the same rights or property. The chapter addresses 
the process of clarifying these conflicting claims and the apportioning of rights and 
ownership. 


In analyzing this topic, the chapter addresses many specific questions, both concep- 
tual and practical: Does the fact that two people lay claim to the same item mean that 
one is deliberately lying? If so, how does the court act against the deceitful party? 
When is it appropriate for the court to use methods of clarification and coercion, such 
as requiring a litigant to take an oath, in the context of litigants who are suspect? How 
is the court to act ifit is believed that both litigants may be somewhat justified in their 
claims and neither is actually lying? How does a court allocate rights to a contested 
property when it is not possible for the court to fully clarify the facts of the case? 


Another issue that arises in this context is the question of how the court relates to the 
status and rights of people who are peripherally involved in a case. What is the status 
of one who is not a litigant but is impacted by the case? As an example, the conflict 
between a debtor and creditor will affect a broader circle of people, such as one who 
purchased a field from the debtor and may now be subject to a lien on his land. 


Introduction to 
Perek | 
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The early commentaries ask why this chapter, which discusses 
details of the halakhot of found items, precedes the second chap- 
ter, which discusses the fundamental halakhot of found items. 


Tosafot explain that as tractate Bava Metzia follows tractate Bava 
Kamma, the halakhot of found items are elucidated in this chap- 
ter as a continuation of the topics discussed in the last chapter 
of Bava Kamma, which discussed the division of items between 
litigants by means of an oath, which is also the ruling in the 
mishna here (see Shita Mekubbetzet). The Rosh explains that 
because there is a suspicion of theft in this case, these matters 
are juxtaposed with the halakhot of theft, which are described at 
length in Bava Kamma. 


MISHNA If two ne came to court holding a 


garment," and this one, the first litigant, 
says: I found it, and that one, the second litigant, says: I found it; 
this one says: All of itis mine, and that one says: All of it is mine; 
how does the court adjudicate this case? This one takes an oath® 
that he does not have ownership of less than half of it, and that 
one takes an oath" that he does not have ownership of less than 
half of it, and they divide it. 


If this one says: All of it is mine, and that one says: Half of it is 
mine," since they both agree that half of the cloak belongs to one 
of them, the conflict between them is only about the other half. 
Therefore, the one who says: All of it is mine, takes an oath that 
he does not have ownership of less than three parts, i.e., three- 
fourths, of it, and the one who says: Half of it is mine, takes an 
oath that he does not have ownership of less than one-quarter of 
it. This one takes three parts, and that one takes one-quarter." 


If two people were sitting in a riding position on the back of an 
animal," e.g., a donkey or camel, or one was sitting in a riding 
position on the animal and one was leading it by its halter, and 
this one says: All of it is mine, and that one says: All of it is mine, 
how does the court adjudicate this case? This one takes an oath 
that he does not have ownership of less than half of it, and that 
one takes an oath that he does not have ownership of less than 
half of it, and they divide it. 


When they admit to the validity of each other’s claims or when they 
each have witnesses attesting to their claims, they divide the dis- 
puted item without taking an oath, as an oath is administered only 
in a case where the parties have no other way to prove their claims. 


GEMARA The Gemara asks: Why do Ineed the tanna 


to teach two separate claims made by each 
party? Why does the tanna say both: This one says: I found it, and 
that one says: I found it; and in addition: This one says: All of it 
is mine, and that one says: All of it is mine? Let the tanna teach 
one case. The Gemara answers: The correct understanding of the 
mishna is that it teaches one claim of each party, as their claims were 
as follows: This one says: I found it and all of it is mine, and that 
one says: I found it and all of it is mine. 


BACKGROUND 


Oath - maw: An oath is a statement implicitly or explicitly 
invoking the name of God, in which one affirms a certain truth 
or commits himself to perform or refrain from performing a 
specific action. Although there is a positive mitzva in the Torah 
(Deuteronomy 6:13) to take oaths under certain circumstances, 
the Sages said that a person taking an oath must be worthy, 


and that there must be no suspicion of falsehood, either inten- 
tional or unintentional. The punishment for a false oath is very 
severe, as it involves the desecration of God’s name. Some- 
times the gravity of oaths is stressed by taking the oath while 
holding a sacred item, e.g., a holy book, or a ritual article like 
phylacteries. 


NOTES 
Two people holding a garment - mova mnis ow: The 
reason that the mishna discusses a garment as opposed to 
a generic item is because, as will be explained (7a), there 
are certain halakhot that apply specifically to a garment 
and the way it is held that do not apply to other items (Torat 
Hayyim). 


This one takes an oath...and that one takes an oath - mt 
yaw mn...yaw»: Rabbeinu Hananel asks: Since neither party 
can prove that the garment belongs to him, why doesn’t 
he mishna apply the ruling used in other cases of disputed 
property, that whoever is stronger prevails, i.e., the court 
eaves the matter to the litigants and does not award the 
property to either one? Josafot explain that because each 
party is currently in possession of the garment, the situation 
must be adjudicated. In a similar vein, several early commen- 
aries (Rabbeinu Hananel; Rashba) write that the ruling that 
whoever is stronger prevails applies specifically when the 
itigants are not in possession of the item. The Rosh writes 
hat if the ruling that whoever is stronger prevails is applied 
here, it will encourage people to take items by force. 


And that one says, half of it is mine - oy myn ‘ais mm: The 
commentaries ask: Why is the one claiming to own half of 
he item not accorded credibility based on the fact that he 
could have made a more advantageous claim [miggo] that 
all of it is his? Since he admits that only half of it is his, his 
claim should be believed. Various explanations are offered 
for this ruling. Some explain that this principle does not 
apply in a case where, in any event, the litigant is obligated 
to take an oath (Ramban). The Rid explains, based on the 
Gemara's interpretation that this is a case of two people who 
each paid for a garment, that perhaps the reason the one 
who claimed to own half of it does not claim all of it is that 
he dared not make that claim lest the seller contradict him. 
Therefore his claim does not lend him credibility. 


Takes one-quarter - ya dvix: In the Jerusalem Talmud and 
the Tosefta this is stated as a principle: If one claims an entire 
item and another claims part of it, the one who claims part of 
it takes an oath with regard to half of his claim and receives 
that part; i.e., one who claims that one-third is his takes an 
oath that he owns one-sixth and he receives one-sixth. 


Sitting on an animal - 7/3773 123 by padi: Although the 
verb used by the mishna, rokhvin, often means riding, it 
is apparent from the Gemara (8b) that in this context the 
reference is to the act of sitting on an animal. 


HALAKHA 


Two holding a garment - mwa pinis maw: In the case of 
two people who are both holding on to the same item or 
animal, and each one claims ownership of the entire item, 
each man takes an oath that he has a right to the item he is 
claiming and that he owns no less than half of it, and they 
divide it (Rambam Sefer Mishpatim, Hilkhot Toʻen VeNitan 9:7; 
Shulhan Arukh, Hoshen Mishpat 138:1). 


This one says, all of it is mine and that one says, half of it 
is mine - hW myr iK my bw aba Wix m: If two people 
claim ownership ‘of an item, and one claims all of it while the 
other claims half of it, the one who claims all of it takes an 
oath that he has ownership rights to the item and that he 
owns no less than three-fourths of it. The one who claims 
half of it takes an oath that he has ownership rights to the 
item, and owns no less than a quarter. The first one receives 
three-fourths of the item and the other receives one-fourth 
(Rambam Sefer Mishpatim, Hilkhot To‘en VeNitan 9:8; Shulhan 
Arukh, Hoshen Mishpat 138:2). 
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NOTES 


Rabbenai is an amora, cyan he was not the one 
who formulated this halakha. Rather, it predated him. 
Proof of this is the fact that this halakha is cited else- 
where as definitive halakha (Shita Mekubbetzet). 


HALAKHA 

One does not acquire a lost item through sight — 
at ap xb sigwa meta: One does not acquire owner- 
ship of an ownerless item until he picks it up or it is 
on his property. Merely sighting one such item, even 
if one fell upon it without picking it up, does not give 
him ownership of it; and if another picks it up first, he 
acquires it when he does so (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 17:1; Shulhan Arukh, Hoshen 
Mishpat 268:). 
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The Gemara asks: But let the tanna teach a case where each one 
merely claims: I found it, and I would know that the intention of 
each litigant is to claim: All of it is mine. The Gemara answers: If 
the tanna would teach only that each one claimed: I found it, I 
would say that what is the meaning of the claim: I found it? It means: 
I saw it. In other words, he is claiming that he saw the item first, and 
he believes that even though it did not reach his possession, he 
acquired it through mere sight. Since it would have been possible 
to think that this is an effective claim, the tanna teaches that the 
litigant states definitively: All of it is mine, to teach that one does 
not acquire a lost item through sight alone. 


The Gemara challenges this explanation: But how can you say that 
what the term: I found it, means is actually: I saw it? But didn’t 
Rabbenai say" in interpreting the verse: “And so shall you do with 
every lost item of your brother’s, which he has lost, and you have 
found it” (Deuteronomy 22:3), that “and you have found it” indi- 
cates that it came into his possession? The term find in the Torah 
refers exclusively to a situation where the item is in the possession 
of the finder. 


The Gemara answers: Indeed, the phrase “and you have found it” in 
the verse certainly indicates that it came into his possession. But 
one might say that the tanna employed colloquial language in the 
mishna. And in colloquial language, once a person sees an item, he 
says: I found it, even if it did not yet come into his possession, 
because he believes that he acquired the item through mere sight. 
Since it would have been possible to understand the claim of: I found 
it, in this manner, the tanna teaches that the litigant states defini- 
tively: All of it is mine, to teach that one does not acquire a lost item 
through sight" alone. 


The Gemara asks: But if that was the objective of the tanna, let him 
teach that each party need only state: All of it is mine, and the 
litigant would not need to say: I found it. The Gemara answers: If 
the tanna had taught that it is sufficient for each party to claim only: 
All ofit is mine, I would say that in general, when the tanna teaches 
that one claims: I found it, he means that the finder acquires the 
item through mere sight. Therefore, he taught that the litigants 
claimed: I found it, and he then taught that the litigants claimed: 
All of it is mine, to teach that only when the litigants each make both 
of these claims does the court divide the item, as from the super- 
fluous expression in the mishna he teaches us that one does not 
acquire the item through sight alone. 


After explaining the viability of this interpretation, the Gemara asks: 
But how can you say that the mishna is teaching one claim of each 
party? But doesn’t the mishna teach: This one says, and again: This 
one says? In other words, the mishna writes: This one says: I found 
it, and that one says: I found it; and it states additionally: This one 
says: All of it is mine, and that one says: All of it is mine. From the 
fact that the tanna introduced each of the claims with the phrase: 
This one says, it is apparent that they are two separate claims, not one 
compound claim. 


Rav Pappa said, and some say it was said by Rav Shimi bar Ashi, 
and some say it was an unattributed [kedi]' statement: The first 
clause, where each party says: I found it, is referring to a case of a 
found item, where two people found one item. And the latter clause, 
where each party says: All of it is mine, is referring to a case of buying 
and selling, where each party claims that he is the one who bought 
the item from its seller. 


And it is necessary for the mishna to teach its ruling both with regard 
to a found item and with regard to a purchase. 


Unattributed [kedi] - 


113: There is a difference of opinion with 
regard to the meaning of this word. Rashi cites two interpretations. 
According to one interpretation, kedi is the name of a specific 


LANGUAGE 


scholar; according to Maharatz Hayyut, it is a nickname of a specific 
scholar. According to the other interpretation, kedi means unat- 
tributed, i.e., the opinion was cited anonymously. 
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As had the tanna taught the case of a found item alone, I would 
say that it is only in the case of a found item that the Sages 
imposed an oath upon him, as in that case one can rationalize 
his actions and say: The other party, the one who in fact found 
the item, is not losing anything by not keeping all of it, as it 
was not his to begin with. I will go seize it from him and divide 
it with him. But in the case of buying and selling, where that 
cannot be said," say that the Sages did not impose an oath 
upon him. 


And had the tanna taught the case of buying and selling alone, 
one might say that it is specifically in this case that the Sages 
imposed an oath upon him, because he could rationalize his 
actions, saying to himself: The other party gave money to the 
seller and I gave money to the seller; now that I need it for 
myself, I will take it and let the other one go to the trouble to 
buy another item like the first item. But in the case of a found 
item, where that cannot be said, say that the Sages did not 
suspect that he seized an item that did not belong to him, and 
therefore there is no need to impose an oath upon him. Therefore, 
both cases are necessary. 


The Gemara asks: How can the mishna be referring to a case of 
buying and selling? But let us see from whom the seller took 
the money." Obviously, the one who gave him the money is the 
one who bought it. The Gemara answers: No, it is necessary in a 
case where he took money from both of them." He accepted the 
money willingly from the one to whom he wanted to sell the 
item, and he received the money against his will from the one 
to whom he did not want to sell the item, and I do not know who 
is the one from whom he took it willingly, and who is the one 
from whom he received it against his will. Consequently, the 
matter is clarified by means of an oath. 


Q The Gemara suggests: Let us say that the mishna is not in 
accordance with the opinion of ben Nannas, as, if it were in 
accordance with the opinion of ben Nannas, doesn’t he say that 
an oath is not administered to two parties in court when one of 
them is certainly lying? 


As it is stated in a mishna (Shevuot 45a): With regard to a case 
where a man said to his laborer: Go to the storekeeper and he 
will give you food in lieu of your salary, and sometime later the 
laborer claimed that the storekeeper did not give him anything 
while the storekeeper claimed that he did, the Rabbis say: The 
storekeeper and the laborer must each take an oath to support 
their claims, and the employer must pay them both. Ben Nannas 
says in response: How can you allow these people, i.e., the laborer, 
and those people, i.e., the storekeeper, to come to take an oath 
in vain?" Since one of them is definitely lying, the Sages would 
not impose the taking of an oath that by definition must be false. 
Similarly, in the case of the mishna here, since the found item 
is divided between the parties in any case, according to the opin- 
ion of ben Nannas they should receive their portions without 
taking an oath. 


The Gemara rejects this suggestion: It is even possible for you to 
say that the mishna is in accordance with the opinion of ben 
Nannas. There, in the case of the laborer and the storekeeper, 
an oath is certainly taken in vain, as it is clear that one of them 
is lying. Here, there is room to say that there is no oath taken 
in vain. Say that they are both taking an oath truthfully, as they 
lifted the item together, and therefore each of them owns half 
of it. In this case, ben Nannas would agree that they both take 
an oath. 


NOTES 


Where that cannot be said - +37 sony xr: Although 
the other litigant would be able to reclaim half of the 
money he paid for the item were the court to rule that it 
should be divided, this is still considered a loss, as the fact 
that he purchased it in the first place demonstrates that he 
prefers having the item to having the money that it costs. 


Let us see from whom the seller took the money — nbn 
bp pa at: Rashi explains that the court can ask the 
seller who paid him for the item, according to the principle 
that one is deemed credible to testify to whom he sold 
his item. 

Tosafot explain that, regardless of this principle, the 
seller's testimony is effective like that of any lone witness, 
whose testimony obligates the party against whom he 
estifies to take an oath to refute his testimony. 

Talmidei Rabbeinu Yona explain that the seller is no 
onger deemed credible to say which litigant he took the 
money from, as the item is no longer in his possession. 
The Gemara's intention is that perhaps the deceitful buyer 
would be embarrassed to tell a lie in the seller's presence 
and would retract his claim, thereby obviating the need 
or an oath (see Rashba; Josafot citing Rabbeinu Yitzhak). 


Come to take an oath in vain - Kw minaw mph pa: The 
early commentaries ask: Isn't it conceivable that one of 
hem is telling the truth? Why does ben Nannas say that 
both of them will take an oath in vain? Some explain that 
he means that there is clearly at least one oath that is taken 
in vain between them. Mahari Abuhav explains that for one 
of the parties, the oath is a false oath, while for the other it 
is a gratuitous oath, which is also a form of an oath taken 
in vain (see Shita Mekubbetzet). 


HALAKHA 


Where he took money from both of them - vpt 
yP: In this case, two people bought an item from 
one person, and the one who sold it received the money 
from one willingly and from the other one against his will. 
It is unknown from whom he received the money willingly 
and from whom he received the money against his will. If 
both of them are grasping the item, each takes an oath 
that no less than half of the item is his and each receives 
half of the item and half of the money refunded from the 
seller (Rambam Sefer Kinyan, Hilkhot Mekhira 20:4; Shulhan 
Arukh, Hoshen Mishpat 222:1). 


PERSONALITIES 


Ben Nannas — a Ja: This is referring to Rabbi Shimon 
ben Nannas, one of the tanna‘im quoted in the mishna. 
Apparently, he was a colleague of Rabbi Akiva and Rabbi 
Yishmael, despite the fact that he was younger than them. 
Several of his opinions are cited in the Talmud, primarily 
in disputes with Rabbi Akiva on different topics. Nothing 
is known about the events of his life and his family. All 
that remains is the exceptional testimonial of Rabbi Yish- 
mael (Bava Batra 175b): One who wants to acquire wisdom 
should engage in the study of monetary law. One who 
wants to engage in the study of monetary law should do 
his apprenticeship under the guidance of Shimon ben 
Nannas. 
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LANGUAGE 


Sumakhos - Di2: From the Greek obupayos, summakhos, 
meaning ally. 


PERSONALITIES 


Sumakhos - Di3: Sumakhos ben Yosef was a Sage 
of the last generation of the tannaitic period. He was the 
most prominent student of Rabbi Meir, and he transmitted 
to future generations significant portions of Rabbi Meir's 
statements. As his most prominent student, Sumakhos 
attempted to resolve difficulties in Rabbi Meir's statements, 
even after Rabbi Meir's death. Like his mentor, Sumakhos 
was famous for his outstanding intelligence, to the point 
that it was said that he would provide forty-eight reasons for 
every halakha to prove and reinforce its validity. He was con- 
sidered one of the greatest Torah scholars of his generation, 
as he is found to have disagreed with the greatest colleagues 
of Rabbi Meir, including Rabbi Yosei and Rabbi Eliezer ben 
Ya'akov. Even Rabbi Natan consulted him on Torah matters. 
He evidently lived a long life, as the amora, Rav, had the 
opportunity to learn Torah from him. 


HALAKHA 

Property of uncertain ownership - papa Span pian: In 
a case of a monetary claim, when there is no conclusive 
proof, even if the plaintiff states definitively the reason why 
he is entitled to the money and the defendant is uncertain 
whether or not he is liable to pay, the burden of proof rests 
upon the claimant. This is in accordance with the opinion 
of the Rabbis (Rambam Sefer Kinyan, Hilkhot Mekhira 20:10; 
Shulhan Arukh, Hoshen Mishpat 4001, see 223:1 and Beur 
HaGra there). 
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The Gemara suggests further: Let us say that the mishna is not 
in accordance with the opinion of Sumakhos,"” as, if it were in 
accordance with the opinion of Sumakhos, doesn’t he say the 
following principle: In a case of property of uncertain ownership," 
the parties divide it without taking an oath." 


The Gemara rejects this suggestion: Rather, what opinion does 
the mishna follow? Does the mishna follow the opinion of the 
Rabbis, who disagree with Sumakhos? Don’t they say that in a 
case of property of uncertain ownership the burden of proof 
rests upon the claimant? In the case of the mishna neither side 
offers proof. 


The Gemara answers: What is this comparison? Granted, if you 
say that the mishna is in accordance with the opinion of the Rabbis, 
there is room to distinguish between two cases: There, in the case 
of property of uncertain ownership, where both parties are not 
grasping the property, the Rabbis say that the burden of proof 
rests upon the claimant since the one with possession of the prop- 
erty ostensibly has the right to that property. Here, in the case of 
the mishna, where both are grasping the property and neither 
has exclusive possession of the item, they divide it with the proviso 
that they take an oath. 


The Gemara continues to state its proof that the mishna is not in 
accordance with the opinion of Sumakhos: But if you say that the 
mishna is in accordance with the opinion of Sumakhos, how do you 
resolve the following contradiction: Now, if there, in a case where 
they are not both grasping the property, they nevertheless divide 
it without taking an oath, here, where they are both grasping 
the property, is it not all the more so that they should divide it 
without taking an oath? 


The Gemara rejects this suggestion: You may even say that the 
mishna is in accordance with the opinion of Sumakhos. When 
Sumakhos states that in a case of property of uncertain ownership, 
the parties divide it without taking an oath, that is in the case of 
an uncertain claim and an uncertain claim,’ i.e., when the circum- 
stances are such that neither party can state definitively that he is 
entitled to the property. But in a case of a certain claim and a cer- 
tain claim, where each party states definitively that he is entitled to 
the property, Sumakhos does not say that they divide the property 
without taking an oath. 


NOTES 


In a case of property of uncertain ownership the parties 
divide it without taking an oath - xa ppbin papa buwan pian 
myiaw: An application of this principle is in the case of an ox that 
gored and killed a cow, and the cow’s fetus was found dead at 
its side, and it is not known whether the cow gave birth before 
the ox gored it and the fetus's death is unrelated to the goring or 
whether it gave birth after the ox gored it and the fetus died on 
account of the goring (see Bava Kamma 46a). Sumakhos holds 
that in that case, the owner of the goring ox must pay for half 
of the damage to the fetus, while the Rabbis hold that since the 
owner of the gored cow cannot prove that the fetus's death was 
due to the goring, the owner of the goring ox is exempt from 
paying for the damage to the fetus. 


An uncertain claim and an uncertain claim — KAW) Kaw: 
When one party makes a certain claim and the other makes 
an uncertain claim, greater weight is generally attached to 
the certain claim, although the verdict is not always in his 


BACKGROUND 


A second application is in the case where two people 
exchange a horse for a pregnant cow, while not in the same 
location as the cow. When the new owner of the cow goes 
to take the cow, he sees that she had given birth to a calf. It is 
unknown whether the birth was before the exchange, thereby 
leaving the calf in the possession of the previous owner of the 
cow, or after the exchange, in which case it belongs to the 
new owner of the cow (see 100a). Sumakhos holds that they 
divide the value of the calf, while the Rabbis hold that the new 
owner of the calf must bring proof that the birth happened 
after the exchange. 


favor. Sometimes both litigants in a court case are capable 
of making only uncertain claims as they were not present 
when the incident took place. In such cases their claims have 
equal weight. 
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The Gemara asks: And according to the opinion of Rabba bar Rav 
Huna, who said that Sumakhos says that even in a case ofa certain 
claim and a certain claim the parties divide the property without 
an oath, what is there to say to establish the mishna in accordance 
with the opinion of Sumakhos? 


The Gemara answers: You may even say that the mishna is in accor- 
dance with the opinion of Sumakhos. When Sumakhos says that 
property of uncertain ownership is divided, he is referring to a case 
where the litigants have a financial association’ with the item 
independent of their claims to it. But where the litigants do not 
have a financial association with the item beyond their claims, they 
do not divide it without taking an oath. 


The Gemara asks: But is it not an a fortiori inference?” If there, in 
a case where this Master has a financial association with the item, 
and that Master has a financial association with the item, 


BACKGROUND 


An a fortiori inference - anim bp: One of the fundamental prin- 
ciples of rabbinic exegesis, the a fortiori inference appears in all the 
standard lists of exegetical principles. In essence, it is a principle of 
logical argumentation where a comparison is drawn between two 
cases, one more lenient and the other more stringent. The a fortiori 
inference asserts that if the halakha is stringent in a case where the 
ruling is usually lenient, then all the more so will it be stringent in 


a case which is generally more stringent. Likewise, if the halakha is 
lenient in a case where the ruling is not usually lenient, then it will 
certainly be lenient in a less stringent case. A fortiori argumenta- 
tion appears in the Bible, and the Sages compiled lists of verses 
in which a fortiori inferences appear. One example is: “If you have 
run with the foot soldiers, and they have wearied you, how can 
you contend with horses?” (Jeremiah 12:5). 
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and there is room to say that it belongs entirely to one of them, 
and there is also room to say that it belongs entirely to the other 
one, and nevertheless Sumakhos says that since it is property of 
uncertain ownership they divide it without taking an oath, then 
here, where the litigants have no financial association with the 
item, as there is room to say that it belongs to both of them, all 
the more so is it not clear that they should divide it without taking 
an oath? 


The Gemara answers: You may even say that the mishna is in accor- 
dance with the opinion of Sumakhos: This oath is instituted by 
rabbinic law" in accordance with the statement of Rabbi Yohanan. 
As Rabbi Yohanan says: This oath, administered in the case of two 

people holding a garment, is an ordinance instituted by the Sages® 

so that everyone will not go and seize" the garment of another 
and say: It is mine. 


BACKGROUND 


Ordinance instituted by the Sages - D2317 mpn: The Sages 
instituted halakhot in order to regulate daily life. These ordinances 
strengthen the observance of mitzvot and, in particular, civil mat- 
ters. Some ordinances are attributed to Moses, e.g., the public 
reading of the Torah. Others with regard to the settlement of Eretz 
Yisrael and the public and private use of the land are attributed to 
Joshua. Some are ascribed to Ezra the Scribe, e.g., the convening 


of courts on Mondays and Thursdays and the halakhot of modesty. 
In later periods of history, rabbis of various communities instituted 
their own ordinances, e.g., the ordinances of Speyer, Worms, and 
Mainz with regard to marriage contracts, or the establishment of 
local community yeshivot instituted by the Committee of the Four 
Lands. Ordinances are distinct from decrees of the Sages, which 
are rabbinic extensions of Torah prohibitions. 


NOTES 


Financial association [derara demamona] - X17 
att: Many explanations have been suggested to 
explain the term derara demamona. Rashi’s opinion is 
that it means loss of money, i.e., a case where one or 
both of the parties involved will incur a loss. Tosafot 
explain that the circumstances themselves give rise to 
an uncertainty, even without the litigants stating their 
claims. The Ramban maintains that it is referring to a 
circumstance where the two litigants do not contradict 
each other with regard to the primary facts upon which 
their respective claims are based. The Ramban shows 
that Rabbeinu Hananel and the Rambam also interpret 
the phrase in that manner. The Rashba suggests that 
both explanations are correct in different contexts and 
that Rashi’s interpretation is appropriate here. The Rosh 
explains that it means that the money undoubtedly 
belongs to one of them (see also Josafot). These com- 
mentaries each explain the succeeding stages of the 
discussion in accordance with their understanding of 
this term. 


HALAKHA 
This oath is instituted by rabbinic law — it maw 
177 atta: The oath taken by two individuals holding 
an item is a rabbinic ordinance instituted in order to 
prevent people from seizing items belonging to others 
(Rambam Sefer Mishpatim, Hilkhot To'en VeNitan 9:7). 


NOTES 


So that everyone will not go and seize - by xp sow 
apin pin mI TN: Sumakhos does not require an 
oath in cases where he rules that the property should 
be divided because this rabbinic oath was instituted 
only in commonly occurring cases. In less common 
cases, the Sages did not institute an oath, just as many 
of their enactments did not apply to rare occurrences 
(Talmidei Rabbeinu Peretz; Rosh; Ritva). 
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NOTES 


The entire deposit will be placed in a safe place until 
Elijah comes — 19x Xan w naa xP Yan: Most author- 
ities hold that this ruling applies only in cases where 
the property is already in the possession of a third party. 
When the litigants themselves are in possession of the 
property, the ruling is different, e.g., the court administers 
oaths to both parties or leaves the matter to the litigants 
and lets the stronger one prevail (Meiri). 


Who is to say that there is a swindler — XD% “V2 "7 
IKAN: Even if they lifted the item together, isn’t at least 
one of them being deceitful, as each one claims that it 
is entirely his? The answer is that it is possible that each 
one is not deceitful but rather mistaken, believing that he 
lifted the item before the other (Torat Hayyim). 


BACKGROUND 

Until Elijah comes - among Naw ty: In cases of monetary 
matters that cannot be resolved, e.g., a lost item that no 
one claims or an item that is claimed by two people, the 
court may rule that the item should remain in the hands 
of the court or of a third party until Elijah the prophet 
comes. This means it is in the hands of the court indefi- 
nitely, until the question can be resolved through pro- 
phetic vision. This concept appears initially in the book 
of Ezra, where it is recounted that priests who could not 
prove their priestly lineage were removed from the priest- 
hood “until a priest will stand with the Urim Velummim" 
(Ezra 2:63). When Elijah comes, he will not establish new 
halakhot but he will resolve issues about which there is 
currently insufficient evidence to reach a clear solution. 


Rather it is clearly as we explained initially - Kyy 
KIPYA paws KAMMA: Sometimes, after proposing two 
answers to a question, the Gemara rejects the second one 
and states: Rather, it is clearly as we explained initially, i.e., 
only the first answer is correct. This expression is used 
when the first answer is unattributed, as in the Gemara 
here. When the first answer is attributed to one of the 
Sages, the expression used is: Rather, it is clearly in accor- 
dance with the opinion of Rabbi so-and-so. 
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§ The Gemara suggests: Let us say that the mishna is not in 
accordance with the opinion of Rabbi Yosei. As, if you say that 
the ruling is in accordance with the opinion of Rabbi Yosei, 
doesn’t he say that a case cannot be decided in a manner in 
which there is no deterrent for one taking a false claim to court 
(37a)? He says this with regard to a case where two people depos- 
ited money with the same person. One deposited one hundred 
dinars and one deposited two hundred, and the bailee forgot 
which of them deposited the larger sum. Subsequently, each 
claimed ownership of the larger sum and was prepared to take 
an oath to that effect. The Rabbis say that each should receive 
the smaller sum and the remainder should be held until Elijah 
the prophet prophetically resolves the uncertainty. Rabbi Yosei 
says: If so, what did the swindler lose? Rather, the entire deposit 
will be placed in a safe place until Elijah comes." 


The Gemara counters: Rather, what is suggested? Is it suggested 
that the mishna is in accordance with the opinion of the Rabbis, 
who disagree with Rabbi Yosei? Since the Rabbis say there: The 
remainder is placed in a safe place until Elijah comes, this case 
of the mishna concerning the garment is also comparable to the 
remainder in the case of the deposit, as it is uncertain to whom 
the entire garment belongs. It should therefore be placed in a safe 
place until the matter is resolved. 


The Gemara answers: What is this comparison? Granted, if you 

say that the mishna is in accordance with the opinion of the Rab- 
bis there, in the case of the depositors, where these one hundred 

dinars certainly belong to only one of them and the Rabbis say 

that it is placed in a safe place until Elijah comes, here, in the 

case of this mishna, where there is room to say that it belongs to 

both of them, the Rabbis say that they divide it with the proviso 

that they take an oath. 


But if you say that the mishna is in accordance with the opinion 
of Rabbi Yosei, there is a difficulty. Now consider, if there, in 
a case where it is certain that there are one hundred dinars 
that belong to one of the litigants and there are one hundred 
dinars that belong to the other one, nevertheless, Rabbi Yosei 
says that the entire sum is placed in a safe place until Elijah 
comes, here, where there is room to say that it all belongs to 
only one of them, all the more so is it not clear that it should 
be placed in a safe place until Elijah comes, as one of the claims 
may be entirely fraudulent? 


The Gemara rejects this suggestion: You may even say that the 
mishna is in accordance with the opinion of Rabbi Yosei: There, 
in the case of the deposit, there is certainly a swindler between 
the two depositors. By contrast, here, in the case of the mishna, 
who is to say that there is a swindler?" Say that both of them 
lifted the garment at the same time, and therefore there is no 
reason to penalize them by placing the garment in a safe place. 


Alternatively, there is room to distinguish between the cases: 
There, Rabbi Yosei penalizes the swindler by confiscating his 
deposit so that he will admit that he lied in order to receive his 
original deposit of one hundred dinars from the bailee. Here, in 
the case of the garment, what loss would a swindler incur that 
would prompt him to admit that he is lying? If the item is placed 
in a safe place, he loses nothing. 


The Gemara rejects this alternative explanation: This distinction 
works out well in the case of a found item where he did not 
pay anything for it. Consequently, he has no incentive to admit 
that he lied. But in a case of buying and selling, what is there to 
say? Both parties paid for the item and prefer to receive the item. 
Rather, the distinction is clearly as we explained initially.” The 
difference between the cases is that in the mishna, there is no 
certainty that one of them is lying. 
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The Gemara asks: Both according to the opinion of the Rabbis 
and according to the opinion of Rabbi Yosei, there, with 
regard to the case of a storekeeper relying on his ledger," it is 
unclear why the money is not held until the matter is clarified. 
This is referring to a case where an employer tells a storekeeper 
to give food to his laborer in lieu of his salary, and later the 
storekeeper claims that he gave it to him but the laborer claims 
that he did not receive it. Both parties therefore claim payment 
from the employer. As the mishna (Shevuot 45a) teaches that 
this one, the storekeeper, takes an oath that he gave the food to 
the laborer and receives payment from the employer, and that 
one, the laborer, takes an oath that he was not given the food 
and takes his salary from the employer. 


What is different in that case, that we do not say: Appropriate 
the money from the employer,’ and it is placed in a safe place 
until Elijah comes? Apparently, we should say this because 
there is certainly a swindler among the litigants, since it is 
impossible that both the storekeeper and the laborer are telling 
the truth. 


The Sages say in response: There, this is the reason that the 
money is not set aside: Because the storekeeper can say to the 
employer: I carried out your agency" to give the food to the 
laborer, and I have dealings only with you. What business do I 
have with the hired laborer? Even if he takes an oath to me 
that he did not receive the food, he is not trustworthy to me by 
virtue of his oath. You are the one who trusted him, as you did 
not say to me: Give him the food in the presence of witnesses. 
Therefore, you are obligated to pay me. If you have a grievance, 
settle it with your employee. 


And the hired laborer can also say to the employer: I worked 
for you. What relationship do I have with the storekeeper? 
Even if he takes an oath to me that he gave me the change, he 
is not trustworthy to me by virtue of his oath. Therefore, both 
parties take an oath and take payment from the employer. 


§ Rabbi Hiyya taught a baraita: If one says to another: I have 
one hundred dinars [maneh]' in your possession that you 
borrowed from me and did not repay, and the other party says: 
Nothing of yours is in my possession, and the witnesses testify 
that he has" fifty dinars that he owes the claimant, he gives him 
fifty dinars and takes an oath about the remainder, i.e., that he 
did not borrow the fifty remaining dinars from him." 


This ruling is derived via an a fortiori inference from the halakha 
that one who admits to part of a claim that is brought against 
him is obligated to take an oath that he owes no more than the 
amount that he admits to have borrowed. The inference is: As 
the admission of one’s own mouth should not carry greater 
weight than the testimony of witnesses. Since in this case wit- 
nesses testify that he owes an amount equal to part of the claim, 
he is all the more so obligated to take an oath with regard to the 
rest of the sum. 


NOTES 


Appropriate the money from the employer — Kia P53 
mat byan: The early commentaries ask why the Gemara 
does not ask a more basic question about this case: Why must 
the employer pay twice? Why can't he keep his money and 
whoever is the swindler will lose out? They answer that this 
question is in any event addressed by the Gemara's answer 
(Shita Mekubbetzet). 


| carried out your agency - XYT3Y KP JPT xy NOK: 
Tosafot ask why the employer cannot claim that the storekeeper 
should have realized on his own that he should have given 
the food to the laborer in the presence of witnesses, and since 


he did not, he did not carry out the agency of the employer 
properly. Some commentaries answer that a storekeeper does 
not usually give his merchandise to customers in the presence 
of witnesses unless he is explicitly instructed to do so. 


And the witnesses testify that he has - inix oy DYT 
b wng: How can the witnesses testify definitively that the 
money is still in his possession and that he did not pay? Several 
different explanations are suggested. One explanation is that 
they testify that they heard the debtor deny borrowing the sum 
altogether (Rashbatz). 


HALAKHA 
Storekeeper relying on his ledger — ipp25 by san: If an 
employer said to a storekeeper: Give my laborer a sela, and 
subsequently the storekeeper claims that he gave him the 
sela but the laborer claims that he never received it, the 
storekeeper takes an oath that he gave him the sela, and 
the laborer takes an oath that he never received it, and they 
each collect a sela from the employer. If the employer denies 
having given these instructions to the storekeeper and there 
are no witnesses of the incident, he is exempt from paying 
him (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 16:5; 
Shulhan Arukh, Hoshen Mishpat 91:1). 


Denial of the entire claim and testimony confirming part 
of it - nypa by my Soa maa: If one completely denies a 
claim that he owes a certain amount of money and witnesses 
testify that he owes part of that sum, he incurs liability to 
pay the amount to which that the witnesses attest, and he is 
obligated by Torah law to take an oath with regard to the rest 
of the sum, in accordance with the baraita taught by Rabbi 
Hiyya (Rambam Sefer Mishpatim, Hilkhot To’en VeNitan 4:10; 
Shulhan Arukh, Hoshen Mishpat 75:4). 


LANGUAGE 
One hundred dinars [maneh] — 7y: This word is biblical 
in origin (I Kings 10:17) and was incorporated into the Greek 
ua, mna, and the Latin mina. The maneh was a coin that 
weighed one hundred drachmas, or 433 g, which was equal 
to the weight of one hundred dinars. It was therefore valued 
at one hundred silver dinars. 
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NOTES 

And the tanna taught, two people, etc. - KAA KIN) 
^D DW: This is a similar halakha but not necessarily a 
confirmation of the halakha cited in Rabbi Hiyya’s baraita, 
as the oath in the mishna is different from all other oaths 
administered by Torah law. Whereas usually it is the defen- 
dant who takes the oath, here both parties take an oath 
and divide the garment. The Gemara does not mention 
this because on 4a it rejects the comparison between the 
two oaths (Rashba). 


A person does not exhibit insolence in the presence of 
his creditor - iain bya 1293 139 PY DTK PX: According to 
Rashi, this explains why one who admits to part of a claim 
is not the equivalent of one returning a lost item, who 
is exempt from taking an oath. Tosafot explain that this 
reasoning answers why the defendant is not exempt from 
taking an oath due to the principle of miggo, as he could 
have denied owing the debt entirely instead of admitting 
to owing part of it. 


HALAKHA 


One who admits to part of the claim must take an oath — 
yaw? mwyn nypa TTi: If one claims that another owes 

him money, and instead of completely denying it the 

defendant admits to part of the claim, by Torah law the 

defendant is obligated to take an oath with regard to the 

rest of the money (Rambam Sefer Mishpatim, Hilkhot To’en 

VeNitan 11; Shulhan Arukh, Hoshen Mishpat 87:1). 


Perek I 
Daf3 Amud b 


NOTES 

He was evading him - myn VANI KP KIT DIAN: 
Without this explanation, it would have been reasoned 
that an oath cannot be administered to one who is sus- 
pected of denying debt, as he is likewise suspected of 
being willing to take an oath falsely. Therefore, the Gemara 
explains that his denial is merely a way to buy time, and he 
is not suspected of intending to evade the debt entirely 
(Rashi). 


But isn't the admission of a litigant similar to one hun- 
dred witnesses — 127 DW AND PT bya DXT: The 
reason the court accepts a litigant’s admission is subject to 
disagreement. Some say that the reason is that it includes 
a commitment. Just as one can obligate himself to give a 
gift to another by making a commitment, so too, by admit- 
ting that he owes another a certain amount, he thereby 
renders himself liable to pay that same sum (Mahari ben 
Lev). Others explain that the Torah accords credibility to an 
admission similar to that which is given to the testimony 
of two witnesses (Ketzot HaHoshen). 


HALAKHA 


Testimony of witnesses which does render him liable 
to pay money — jian inix paymaw arty: If two valid 
witnesses testify that one owes money, he must pay it 
(Rambam Sefer Shofetim, Hilkhot Edut 5:1). 


Isn't the admission of a litigant similar to one hundred 
witnesses — 127 DIY ANID 1°71 bya Mx tint: One who 
admits to a debt in the presence of witnesses is liable to 
pay (Rambam Sefer Mishpatim, Hilkhot To’en VeNitan 6:3; 
Shulhan Arukh, Hoshen Mishpat 81:8). 
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The Gemara comments: And the tanna of the mishna also taught 
a similar halakha: In a case of two people" who came to court 
holding a garment, where this one says: I found it, and the other 
one says: I found it, each litigant takes an oath and they divide the 
garment. And here, in the case of a found item, since each litigant 
is holding part of the garment, it is clear to us that what is in this 
one’s grasp is his, and what is in that one’s grasp is his. This is 
tantamount to witnesses testifying that part of the claim of each 
litigant is legitimate. And the mishna teaches that each of them 
takes an oath. 


The Gemara clarifies: For what reason is it necessary to have the 
a fortiori inference: As the admission of one’s own mouth should 
not carry greater weight than the testimony of witnesses? Isnt 
the comparison to the case of an admission to part of a claim self- 
evident? The Gemara answers: It is necessary so that you will not 
say that it is only in a case of the admission of one’s own mouth 
that the Merciful One imposes an oath upon him, in accordance 
with the explanation of Rabba. 


As Rabba says: For what reason did the Torah say that one who 
admits to part of the claim must take an oath?" It is because there 
is a presumption that a person does not exhibit insolence by 
lying in the presence of his creditor,’ who had done him a favor 
by lending money to him. And this person who denies part of the 
claim actually wants to deny all of the debt, so as to be exempt, 
and this fact that he does not deny all of it is because a person 
does not exhibit insolence. 


And in order not to exhibit insolence, this person wants to admit 

to the creditor with regard to all of the debt, and this fact that he 

denies owing him in part is because he reasons: If I admit to him 

with regard to all of the debt, he will lodge a claim against me with 

regard to all of it, and right now I do not have the money to pay. He 

was evading his creditor,’ and thought: I will continue doing so 

until I have money, and then I will pay him all of it. This rational- 
ization enables one to falsely deny part of a claim. And therefore, 
the Merciful One states: Impose an oath on him, in order to 

ensure that he will admit to him with regard to all of the debt. 


But in a case where the testimony of witnesses renders him liable 
to pay part of the debt, as one cannot say this explanation since 
this logic applies only when it is the debtor admitting to part of 
the claim, say that he has no intention to repay the debt at all, and 
he is completely dishonest and therefore his oath is worthless. 
Therefore, the baraita teaches us that the defendant’s obligation 
to take an oath is derived by means of an a fortiori inference. 


The Gemara explains: And what is the explanation of this a fortiori 
inference? It should be explained as follows: If admitting to part of 
a claim by his own mouth, which does not render him liable to 
pay the money he admitted to owing, nevertheless obligates him 
to take an oath, with regard to the testimony of witnesses, which 
does render him liable to pay money," is it not logical that it 
should obligate him to take an oath with regard to the remaining 
sum? 


The Gemara asks: But does the admission of his own mouth 
not render him liable to pay money? But isn’t the legal status 
of the admission of a litigant similar to that of one hundred 
witnesses ?™4 
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The Gemara answers: What is the money that one is not liable to 
pay based on his own admission? It is referring to the payment of 
a fine [kenas]."' In all cases where the Torah imposes a fine, if the 
defendant admits his liability voluntarily he is not required to pay 
it. Therefore, the a fortiori inference is as follows: If the admission 
of one’s own mouth, which does not render him liable to pay a 
fine," nevertheless renders him liable to take an oath with regard 
to the part of the claim to which he did not admit, with regard to 
the testimony of witnesses, which does render him liable to pay 
a fine," is it not logical that it should render him liable to take an 
oath with regard to the remaining sum? 


The Gemara attempts to refute the inference: What is notable 
about the admission of one’s mouth? It is notable in that it ren- 
ders him liable to bring an offering.” One who admits that he 
transgressed a prohibition unwittingly is obligated to bring an 
offering for atonement. Would you say that the halakhot of admis- 
sion apply with regard to the testimony of witnesses, which, in a 
case where they testify that one transgressed a prohibition, does 
not obligate him to bring an offering™ if he denies it? 


The Gemara answers: This is not difficult. Rabbi Hiyya holds in 
accordance with the opinion of Rabbi Meir, who says that the 
testimony of witnesses renders him liable to bring an offering, 
based on an a fortiori inference. 


As we learned in a mishna (Karetot 1b): If two witnesses say to a 
person: You ate forbidden fat,’ and he says: I did not eat it, Rabbi 
Meir deems him liable to bring an offering and the Rabbis deem 
him exempt from bringing an offering. 


Rabbi Meir said to the Rabbis: If two witnesses can cause a person 
to receive the death penalty, which is a severe penalty, can they 
not also cause one to receive the light penalty of having to bring 
an offering? The Rabbis said to him: What if he would want to 
say: I sinned intentionally?" Wouldn't he be exempt? Since one 
does not bring an offering for an intentional sin, the testimony of 
witnesses has no bearing in this matter, as they cannot prove that 
his transgression was unwitting. Therefore, even if he claims that 
he did not sin at all, the testimony does not obligate him to bring 
an offering. 


The Gemara suggests another refutation: Rather, what is notable 
about the admission of one’s mouth? It is notable in that it ren- 
ders a robber liable to bring a guilt- offering. One who admits that 
he robbed another is required to bring a guilt-offering for atone- 
ment, whereas if witnesses testify that he robbed another he is not 
obligated to bring a guilt-offering. The Gemara answers: A guilt- 
offering is the same as any other offering, about which there is a 
dispute between Rabbi Meir and the Rabbis as to whether the 
testimony of witnesses renders one liable to bring an offering. 


BACKGROUND 


Renders him liable to bring an offering — 1377 i2»: One 
who unwittingly commits a transgression punishable by karet 
must bring a sin-offering as atonement. A sin-offering brought 
by an individual is a female lamb or goat less than one year old. 
It must be slaughtered in the northern section of the Temple 
courtyard and its blood is collected there. The blood is sprinkled 
on each of the four corners of the altar, the fats are consumed 
on the altar, and its meat is eaten by the priests. The Gemara is 
referring to a case where an individual sinned unwittingly and 
then later became aware of his transgression. To atone for his 
act he must confess his sin and bring a sin-offering. Alternatively, 
the argument offered here might relate to the specific case 
of a guilt-offering for robbery. Such an offering is brought by 
one who denied owing a debt, took a false oath that he owed 


nothing, and later admitted that he owed the money and that 
he had taken the false oath. 


Fat- abn: This term is referring to animal fats forbidden for con- 
sumption by Torah law. Intentionally eating those specific fats 
of kosher domesticated animals is punishable by karet (Leviticus 
7:22-25). A sin-offering must be brought for eating them unwit- 
tingly. The fats of undomesticated kosher animals and of kosher 
birds may be eaten. Among the signs differentiating forbidden 
from permitted fats is the fact that the forbidden fats lie above 
the meat and are not intertwined with it. They are enclosed by 
a thin membrane and are easily peeled away from the meat. 
Most of the forbidden fats of an animal offering are sacrificed 
on the altar. 


NOTES 


Fine — Dap: Any payment imposed by the Torah that is not 
equal to the value of the damage caused is referred to as 
a fine. The halakha is that one can be required to pay a 
fine only by the ruling of an ordained court based on the 
testimony of witnesses. There are different opinions among 
the halakhic authorities with regard to whether one can be 
made liable to pay fines in modern times, as there are no 
ordained judges. 


Would you say...does not obligate him to bring an 
offering — 1397 ini parma px...vaKA: The Ramban 
questions this statement, as if witnesses accuse one of 
sinning unwittingly and he does not deny the charge, he 
is obligated to bring an offering. The Rashba answers that 
in such a case, one does not bring the offering due to the 
testimony of the witnesses. Rather, he is obligated to bring 
it because his silence when confronted by their accusation 
is tantamount to an admission of guilt. 


| sinned intentionally — 1m7 ‘ra: It is a principle that 
almost all offerings, with the exception of certain guilt- 
offerings, are brought exclusively for unwitting transgres- 
sions. One who performs a transgression willfully is not 
obligated to bring an offering and he does not gain atone- 
ment if he brings one. 


LANGUAGE 
Fine [kenas] — Dap: From the Latin word census, meaning 
a tax ora population tally, parallel to the word's use in 
modern English. 


HALAKHA 
One's mouth which does not render him liable to pay a 
fine — Dap ia» pw va: One who is liable to pay a fine 
by Torah law and admits his guilt of his own volition is not 
required to pay the fine (Rambam Sefer Nezikin, Hilkhot 
Geneiva 1:5, 3:7 and Sefer Mishpatim, Hilkhot To'en VeNitan 
1:16-17; Shulhan Arukh, Hoshen Mishpat 87:26). 


Testimony of witnesses which does render him liable to 
pay a fine - Dap inix pana oy: One is liable to pay a 
fine by Torah law if two witnesses testify that he acted in 
a manner rendering him liable to pay that fine (Rambam 
Sefer Mishpatim, Hilkhot Nezikin, Hilkhot Geneiva 1:4). 


Which does not obligate him to bring an offering - paw 
J27P inix pan: If witnesses testify that one has com- 
mitted a transgression for which he is obligated to bring 
a sin-offering but he contradicts their testimony, he is not 
obligated to bring the offering, in accordance with the 
opinion of the Rabbis (Rambam Sefer Korbanot, Hilkhot 
Shegagot 3:1). 
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NOTES 


In that it is not subject to contradiction or to refutation 
as testimony of conspiring witnesses — TWN373 1% [av 
mata: If one admitted that he borrowed money and did 
not repay the loan, and witnesses testify that he repaid the 
loan or that on the day that he claimed to have borrowed 
the money he was not in the location where he said that 
the loan took place, the court ignores their testimony (Rab- 
beinu Hananel). 


BACKGROUND 


Conspiring witnesses — maty: This term refers specifically 
to a case where witnesses are proved to have perjured 
themselves when examining the testimony of a pair of wit- 
ness against the testimony of another pair. There are two 
ways in which the testimony of witnesses can be invali- 
dated: (1) If two other witnesses testify that the incident 
did not happen as described by the first pair of witnesses, 
the testimony of neither pair is accepted and the matter 
remains unresolved. (2) If two witnesses testify that the first 
pair of witnesses, whose testimony condemned the defen- 
dant, happened to have been elsewhere, with the second 
pair of witnesses, at the time that the purported incident 
ranspired, and therefore they could not have witnessed 
he events about which they testified, the first pair are 
considered to be conspiring witnesses. In such a case, the 
estimony of the second pair of witnesses is accepted and 
he testimony of the first pair is rejected. Furthermore, the 
first pair are liable to pay the penalty they sought to inflict 
on the defendant through their testimony (see Deuter- 
onomy 19:16-19). If their testimony would have resulted in 
he defendant's execution, they are both executed. If their 
estimony would have resulted in a fine, these witnesses 
are themselves liable to pay their victim the amount they 
sought to have him pay. The specifics of this halakha are 
analyzed in great detail in tractate Makkot. 


One witness — tnt “Y: The Torah states: “One witness 
shall not rise up against a person” (Deuteronomy 19:15). 
Consequently, in most instances, the testimony of a single 
witness has no legal standing. In most cases it is prohibited 
for a single witness to testify, lest he damage the defen- 
dant’s reputation. Nevertheless, there are certain instances 
where credence is accorded to the testimony of a single 
witness. In monetary cases, if a witness corroborates a 
claimant's statements, his testimony is not sufficient to 
render the defendant liable to pay. Nevertheless, his testi- 
mony obligates the defendant to take an oath to support 
his own statements. 


Perek | 
Daf4 Amuda 


NOTES 


Extension of an oath — maw aba: If one was obligated 
o take an oath in response to a specific claim, the plaintiff 
can demand that the defendant take an oath about addi- 
ional claims that he has against him, even if with regard to 
hose claims alone, the plaintiff could not have obligated 
him to take an oath. This principle is a Torah law, and it is 
derived from the oath of a sota, a woman suspected by 
her husband of having been unfaithful. She must take an 
oath with regard to the suspicion of infidelity supported 
by circumstantial evidence, and she also takes an oath with 
regard to any additional suspicions. 
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The Gemara suggests another refutation: Rather, what is notable 
about the admission of one’s mouth? It is notable in that it ren- 
ders one who unlawfully possessed the money of another liable 
to pay an additional one-fifth of the value of that money when he 
returns it of his own accord (see Leviticus 5:20-26). By contrast, 
if witnesses testify that he unlawfully possessed the money of 
another, he is not obligated to add one-fifth to his payment. The 
Gemara answers: This is not difficult; Rabbi Hiyya holds in 
accordance with the opinion of Rabbi Meir. Just as Rabbi Meir 
holds that the testimony of witnesses renders one liable to bring 
an offering due to an a fortiori inference, he also holds that the 
testimony of witnesses renders one liable to add one-fifth, via an 
a fortiori inference. 


The Gemara suggests another refutation: Rather, what is notable 
about the admission of one’s mouth? It is notable in that it is 
not subject to contradiction or to refutation as applies to the 
testimony of conspiring witnesses,” as the testimony of wit- 
nesses cannot negate the admission of a litigant. Would you say 
the same halakhot with regard to witnesses, who are subject 
to contradiction and to refutation as conspiring witnesses? 
Evidently, the testimony of witnesses is weaker, in some aspects, 
than the admission of a litigant. 


Rather, Rabbi Hiyya’s a fortiori inference is apparently derived 
from the halakha of the testimony of one witness.’ If the testi- 
mony of one witness, which does not render the defendant 
liable to pay money, obligates him to take an oath to contradict 
the testimony, is it not logical that the testimony of two wit- 
nesses, which render one liable to pay money, also obligates him 
to take an oath? 


The Gemara rejects this inference: What is notable about the 
testimony of one witness? It is notable in that the defendant 
takes an oath with regard to the matter concerning which he 
testifies, not with regard to other claims raised by the claimant. 


Would you say the same with regard to two witnesses, in which 
case the defendant takes an oath with regard to the claim that 
he denies, and not with regard to the debt about which they 
testify? 


Rather, Rav Pappa said: Rabbi Hiyya’s a fortiori inference is 
derived from the extension of an oath" that the testimony of one 
witness obligates him to take. Once a defendant is obligated to 
take an oath, the plaintiff can demand that he take an oath with 
regard to other claims that he has against him as well. 


The Gemara rejects this: What is notable about the extension 
of an oath that is obligated by the testimony of one witness? It 
is notable in that one oath leads to another oath. The obligation 
to take the second oath is not caused directly by the witness. 
Would you say the same in the case of witnesses, whose testi- 
mony renders the defendant liable to pay money? Incurring lia- 
bility to pay one part of the claim does not extend further and 
incur liability to pay the rest. 
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The Gemara responds: The admission of one’s mouth can prove 
that an element other than an oath can cause the defendant to be 
obligated to take an oath with regard to the rest of the claim. 
Although the a fortiori inference from admission alone was already 
rejected, due to the claim of: What is notable about the admission 
of one’s mouth, it is notable in that it is not subject to contradic- 
tion; the testimony of one witness can prove that even testimony 
that is subject to contradiction renders one liable to take an oath. 


The a fortiori inference from the testimony of one witness was also 
rejected, as what is notable about the extension ofan oath resulting 
from the testimony of one witness? It is notable in that the defen- 
dant takes an oath with regard to the matter concerning that which 
he testifies. Would you say the same with regard to two witnesses, 
in which case the defendant takes an oath with regard to the claim 
that he denies? Admission to part of a claim by one’s mouth can 
prove this difference irrelevant, as a defendant can be required to 
take an oath even with regard to a claim that he denies. 


And the derivation has reverted to its starting point. At this point, 
the halakha is derived from a combination of the two sources: The 
aspect of this case, admission, is not like" the aspect of that case, 
the extension of an oath resulting from the testimony of one witness, 
and the aspect of that case is not like the aspect of this case. Their 
common denominator is that these cases come before the court 
with a claim and its denial, and the defendant is obligated to take 
an oath. I will also include in the obligation to take an oath the case 
of Rabbi Hiyya, where there is testimony of two witnesses about 
part of the debt, which comes before the court with a claim and its 
denial. And therefore the defendant is obligated to take an oath. 
This is the inference to which Rabbi Hiyya was referring. 


The Gemara rejects this: What is notable about their common 
denominator, i.e., the common denominator shared by admission 
to part of a claim by the defendant and the extension of an oath 
resulting from the testimony of one witness? It is notable in that the 
defendant does not assume the presumptive status of one who 
falsely denies his debts. He has not been proven to be lying, so he 
is trusted to take an oath. Would you say the same with regard to 
the case of two witnesses who contradict the defendant’s denial of 
the plaintiff’s claim, where the defendant assumes the presumptive 
status of one who falsely denies his debts? In this case, he is no 
longer deemed trustworthy and his oath may not be credible. 


The Gemara asks: But in a case where his denial is contradicted by 
two witnesses, does he assume the presumptive status of one 
who falsely denies his debts? But doesn’t Rav Idi bar Avin say that 
Rav Hisda says: One who denies a claim that he received a loan 
and is contradicted by witnesses is fit to bear witness in a different 
case. He does not assume the status of a confirmed liar, as perhaps 
he intended to return the money afterward and denied the claim 
only in order to buy time until he acquired the necessary funds to 
repay the loan. By contrast, if one denies receiving a deposit and 
witnesses testify that he is lying, he is disqualified from bearing 
witness in other cases, as in that case he has no reason to buy time 
and is clearly a robber." Therefore, Rabbi Hiyya’s a fortiori inference 
stands. 


Rather, refute the inference like this: What is notable about their 
common denominator, i.e., the common denominator shared by 
admission to part of a claim by the defendant and the extension of 
an oath resulting from the testimony of one witness? It is notable 
in that these cases are not subject to the halakhot of conspiring 
witnesses." Even if witnesses testify that the single witness lied, 
he is not required to pay the defendant the sum that he sought 
to require him to pay, which is the punishment exacted upon con- 
spiring witnesses. Would you say the same halakhot with regard to 
two witnesses, who are subject to the halakhot of conspiring 
witnesses? 


NOTES 


And the derivation has reverted to its starting point, 
the aspect of this case is not like, etc. - x pram 
^D Mt WK: This is the standard method of inferring a 
halakha from two cases. When the inference from one 
case is rejected because it includes a unique aspect, 
the second case proves that this aspect is irrelevant 
to the halakha in question. If the proof from the sec- 
ond source is also rejected because it too contains an 
exceptional aspect, the first case is employed again. 
Ultimately, the halakha is derived from the com- 
mon denominator of both cases without taking into 
account the unique stringencies of each. 


Are not subject to the halakhot of conspiring wit- 
nesses — Matt Nina jx: The testimony of a single 
witness is subject to certain halakhot of conspiring 
witnesses, whereas the admission of the defendant 
is not subject to these halakhot at all. Although the 
halakha of a single witness and the halakha of the 
admission of the defendant are not identical, and 
therefore the halakha is not a true common denomi- 
nator, the Gemara initially deemed the similarity as 
sufficient enough of acommon denominator to refute 
the derivation based on two separate cases, which is a 
weaker type of derivation. 


HALAKHA 


One who denies a loan and one who denies a 
deposit — ;iprpa 3312) Maa Dia: One who denied 
having a debt, even if witnesses contradict his denial, 
is neither considered suspect with regard to taking 
a false oath, nor is he disqualified from testifying in 
other cases, as long as he did not take an oath falsely. 
One who denied receiving a deposit, and witnesses 
contradict his denial, is suspected of taking a false oath, 
and he is disqualified from testifying in other cases 
(Rambam Sefer Mishpatim, Hilkhot To’en VeNitan 2:2; 
Shulhan Arukh, Hoshen Mishpat 92:4). 
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NOTES 


Does not refute based on the halakhot of conspiring 
witnesses - 7715 xb mata nin: Some of the early com- 
mentaries explain that since the extent to which these 
two cases are not subject to the halakhot of conspiring 
testimony is different, the refutation is invalid (Rosh; 
Rabbeinu Hananel, cited in Shita Mekubbetzet). Further- 
more, a single witness is not subject to the penalty of a 
conspiring witness not because the doctrine does not 
apply, but because he was capable only of causing the 
defendant to take an oath, which is a consequence that 
cannot be imposed on the witness. 
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The Gemara rejects this: This is not difficult, as Rabbi Hiyya does 
not refute this inference based on the punishment accompanying 
the halakhot of conspiring witnesses." In other words, Rabbi 
Hiyya does not accept this refutation, as while this halakha does 
not apply at all to the admission of a defendant, it does apply to 
the testimony of a single witness in that if two witnesses testify 
that the single witness is a conspiring witness, his testimony is 
rendered void. 


The Gemara asks: But with regard to that which was stated (3a): 
And the tanna of the mishna also taught a similar halakha to that 
of Rabbi Hiyya, there is a difficulty. Is the case of the mishna 
comparable to the halakha of Rabbi Hiyya? There, in the case of 
witnesses to a loan, the creditor has witnesses to support his claim 
that there was aloan while the debtor does not have witnesses to 
support his claim that he does not owe the creditor anything. As, 
if the debtor had witnesses to support his claim that he does not 
owe the creditor anything, Rabbi Hiyya would not require him 
to take an oath. By contrast, here, in the case of the mishna, just 
as it is clear to us that this claimant has a right to the garment, as 
he is holding it, so too, is it clear to us that that other claimant 
has a right to the garment, as he is also holding it. Yet nevertheless, 
in the mishna each party is required to take an oath. 


Rather, when the phrase was stated: And the tanna of the mishna 

also taught a similar halakha, it was stated with regard to another 
statement of Rabbi Hiyya. As Rabbi Hiyya says: If one says to 

another: I have one hundred dinars in your possession, and the 

other says in response: You have only fifty dinars in my posses- 
sion, and here you are, handing him the money, he is obligated 

to take an oath that he does not owe the remainder. 


What is the reason? One who says: Here you are, while immedi- 
ately giving the money, is also considered like one who admits to 
part of the claim. It cannot be reasoned that by immediately hand- 
ing over the amount to which he admits, the defendant thereby 
reduces the claim by the fifty dinars that he denies owing, and he 
is consequently exempt from taking an oath like any defendant 
who denies the claim entirely. 


Concerning this ruling of Rabbi Hiyya, the Gemara comments: 
And the tanna of the mishna taught a similar halakha, citing 
the mishna beginning: If two people came to court holding 
a garment. 


The Gemara explains the comparison: And here, in the mishna, 
since each one grasps half the garment, it is clear to us that what 
one grasps is in his possession, just as if the other one had said to 
him: Here you are, I am giving it to you. And the mishna teaches 
that he takes an oath. Evidently, in a case where one denies part 
of a claim that is brought against him, and with regard to the rest 
of the claim he says to the claimant: Here you are, he is obligated 
to take an oath. 


And Rav Sheshet says: One who says about part of the claim: Here 
you are, and denies the rest of the claim, is exempt" from taking 
an oath about the rest. What is the reason? Since he said to him: 
Here you are, those dinars that he admitted to owing are consid- 
ered as if the creditor has them in his possession already, and with 
regard to the other fifty dinars, the defendant did not admit to 
owing them. Therefore, there is no admission to part of the claim. 


One who says, here you are, is exempt - W3 ton: One who 
admits to part of a claim made against him, and concerning that 
part says to the plaintiff: The sum that | admit | owe you is now 
yours, either by giving it to him immediately, or, according to 


HALAKHA 


from taking an oath by Torah law. He is, by rabbinic law, obligated 
to take an oath known as an oath of inducement, just like anyone 
who totally denies a claim (Rambam Sefer Mishpatim, Hilkhot To’en 
VeNitan 1:3; Shulhan Arukh, Hoshen Mishpat 75:6, 87:1). 


some opinions, by giving him collateral for that amount, is exempt 
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The Gemara asks: But according to the opinion of Rav Sheshet, 
the mishna is difficult, as it seems to be a comparable case and yet 
an oath is required. The Gemara answers: Rav Sheshet could have 
said to you: The oath mentioned in the mishna is a rabbinic ordi- 
nance, which pertains specifically to that case. In general, a debtor 
who immediately hands over the money that he admits to owing is 
exempt from taking an oath. 


And how would the other amora, Rabbi Hiyya, respond to this 
assertion? Indeed, he would agree that it is a rabbinic ordinance. 
However, granted, if you say that by Torah law one who says: Here 
you are, is obligated to take an oath, that explains why the Sages 
instituted the oath mentioned in the mishna, as it is similar to an 
oath administered by Torah law. But if you say that by Torah law 
one who says: Here you are, is exempt from taking an oath, would 
the Sages institute an oath that has no corresponding oath in 
Torah law?" Clearly, there is a basis for the oath instituted by the 
Sages in Torah law, and that basis is the case where the defendant 
says: Here you are. 


The Gemara raises an objection to the opinion of Rabbi Hiyya from 
a baraita: 


If it is written in a promissory note that one borrowed an unspeci- 
fied amount of sela’im, or that one borrowed an unspecified amount 
of dinars,™ and the creditor says: I lent you five sela, and the 

debtor says: You lent me only three, in this case Rabbi Shimon 

ben Elazar says: Since the debtor admitted to part of the claim, 
he takes an oath. Rabbi Akiva says: Since the wording of the note 

indicates only that he owes two dinars, the minimum plural amount, 
by admitting that he owes three he is merely the equivalent of one 

returning a lost item," and he is exempt" from taking an oath. 


In any event, the baraita teaches that Rabbi Shimon ben Elazar 
says: Since the debtor admitted to part of the claim, he takes 
an oath. This indicates that the reason that he is obligated to 
take an oath is specifically because he said that he owes three 
dinars, but had he admitted to owing only two, he would have been 
exempt from taking an oath. And concerning the minimal obliga- 
tion recorded in this promissory note, to which he admits, which 
is two dinars, it is as though he said: Here you are. An obligation 
recorded in a promissory note is tantamount to an obligation con- 
cerning which the defendant says: Here you are. And therefore, 
conclude from it that one who says: Here you are, is exempt from 
taking an oath with regard to the part of the claim he denies. 


NOTES 


Sela‘im, dinars — p» Dyo: Why does the baraita cite two 
examples, i.e., both selaʻim and dinars? In Shita Mekubbetzet it 
is explained that the baraita teaches that even if the defendant 
admits that he owes a large sum like three sela, Rabbi Shimon 
ben Elazar does not deem him credible without taking an oath, 
and conversely, Rabbi Akiva deems him exempt from taking an 
oath even if he admits only that he owes three dinars. Others 
explain that the baraita teaches that the debtor cannot claim that 
if the debt was five dinars it should have been written as a sela 
and one dinar, as a sela is worth four dinars. This is because it is 
common to record the sum of five dinars as five dinars (Nahalat 
Yisrael). 


Rabbi Akiva says, he is merely the equivalent of one returning 
a lost item - 7PaK PW xx IVN WIIX NPY DT: Some ver- 
sions of the text cite Rabbi Ya'akov as the author of this opinion 


instead of Rabbi Akiva, either because it is unusual for a tanna of a 
later generation, Rabbi Shimon ben Elazar, to engage in a dispute 
with a tanna of an earlier generation, or because the ensuing 
discussion is inconsistent with Rabbi Akiva’s opinion elsewhere. 
Others reject this variant version as there are no manuscripts that 
support it (Rosh; Tosafot). 


And he is exempt - 11053: Why is the claim that he is equivalent 
o one returning a lost item not made with regard to every case 
of one who admits to part of the claim? The Rambam explains 
hat in most cases of one who admits to part of the claim there is 
a presumption that one would not be insolent to his creditor and 
deny his debt entirely. Here, where the note supports his claim, 
he defendant might have the audacity to do so. Therefore, only 
ere, if he admits to part of the claim, is he halakhically equivalent 
o one returning a lost item. 


NOTES 


Would the Sages institute an oath that has no cor- 
responding oath in Torah law - xoh mY p31 IPN 
OTe Ta ANS: The Rosh asks: The Sages did institute 
various oaths that have no precedent in the Torah, e.g., 
those taken by the plaintiff in certain cases, enabling 
him to collect money owed to him. He answers that in 
those cases, there was an obligation by Torah law for the 
defendant to take an oath, which, under certain circum- 
stances, the Sages transferred to the plaintiff (see Shevuot 
44b). By contrast, here, there is no obligation to take an 
oath by Torah law, and therefore the Sages would not 
institute an oath unless there was a corresponding oath 
required by Torah law. 


HALAKHA 

Sela'im, dinars - p13 DYD: If a promissory note men- 
tions an unspecified amount of dinars, and the creditor 
claims that the debtor owes five and the debtor says 
that he owes only two, the debtor is exempt from taking 
an oath administered by Torah law. If the debtor says 
that he owes three dinars, he is also exempt, as he is 
considered the equivalent of one returning a lost item. 
Some hold that he is exempt from taking even an oath 
of inducement, which is enacted by rabbinic law (Bah). 
Others maintain that he is obligated to take an oath of 
inducement, as his status is not identical to that of one 
returning a lost item (Rambam Sefer Mishpatim, Hilkhot 
To’en VeNitan 4:5; Shulhan Arukh, Hoshen Mishpat 88:32, 
and Shakh and Sma there). 
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The Gemara rejects this: No, actually I will say to you that even 
if he admitted that he owes two dinars he is obligated to take an 
oath, and the reason that the baraita teaches the dispute specifi- 
cally with regard to the case of three dinars is not to exclude a case 
where he admits that he owes only two, but rather it is to exclude 
the opinion of Rabbi Akiva, who says that he is the equivalent of 
one returning a lost item, and he is therefore exempt. Therefore, 
Rabbi Shimon ben Elazar teaches us that he is considered like 
one who admits to part of the claim, and he is obligated to take 
an oath. 


The Gemara asks: If so, the baraita should have been phrased dif- 
ferently. Ifthe defendant is obligated to take an oath even in a case 
where he admits that he owes two dinars, rather than stating that 
Rabbi Shimon ben Elazar says: Since the debtor admitted to part 
of the claim, he takes an oath, the baraita should have stated: 
Even this one, who admits to owing three dinars, takes an oath, in 
addition to one who admits to owing two dinars. 


Rather, that explanation should be rejected. Actually, ifhe admits 
that he owes two dinars, he is exempt from taking an oath, but 
nevertheless, one who says: Here you are, is obligated to take an 
oath. And the reason for this distinction is that here, the case is 
different, as the note supports him, i.e., it indicates that he owes 
two dinars. Therefore, he is exempt from taking an oath with regard 
to the rest. 


Alternatively, ifhe admits to owing two dinars he is exempt for a 
different reason: Because a promissory note creates a lien on the 
debtor’s land, and there is a principle that one does not take an 
oath with regard to a debtor’s denial of a debt that is secured with 
a lien on land.™™” Oaths are administered only when one denies 
owing money or movable property. 


There are those who raise an objection to Rav Sheshet’s opinion 
from the latter clause of this baraita, which teaches that Rabbi 
Akiva says: He is merely the equivalent of one returning a lost 
item and is exempt from taking an oath. The Gemara infers: The 
reason he is exempt is that he said that he owes three dinars. But 
had he admitted to owing only two, he would have been obligated 
to take an oath. And concerning the minimal obligation recorded 
in this promissory note, to which he admits, which is two dinars, 
it is as though he said: Here you are. Learn from it that one who 
says: Here you are, is obligated to take an oath. 


The Gemara rejects this: No, actually I will say to you that if he 
admits that he owes two dinars he is also exempt from taking an 
oath, and the reason that the baraita teaches the dispute specifi- 
cally with regard to the case of three dinars is to exclude the opin- 
ion of Rabbi Shimon ben Elazar, who says that he is considered 
one who admits to part of the claim and he is obligated to take 
an oath. Rabbi Akiva, therefore, teaches us that in his opinion, the 
defendant is the equivalent of one returning a lost item, and 
he is exempt from taking an oath. 


NOTES 


An oath with regard to land - niypipa by Tya: The Sages 
(Bava Metzia 57b) derive that the court administers an oath to 
someone only for a claim for movable property that has intrinsic 
value, from the verse: “For any matter of trespass, for an ox, for 
a donkey, for a sheep, for a garment, for any lost item about 
which one shall say: This is it, the claims of both of them shall 


One does not take an oath with regard to denial of a debt 
that is secured with a lien on land - ayy myppaby pya py 
Diyprp: By Torah law, one is not obligated to take an oath in 
response to claims involving land. By rabbinic law, one does 


HALAKHA 


come before the judges” (Exodus 22:8). It is unclear whether 
there are tanna'im who dispute this principle. The geonim write 
that since courts no longer administer oaths that are required 
by Torah law, but instead declare that if the defendant is lying 
he is excommunicated, this is done for claims involving land 
as well. 


take an oath, known as an oath of inducement (Rambam Sefer 
Mishpatim, Hilkhot To’en VeNitan 5:1; Shulhan Arukh, Hoshen 
Mishpat 95:1). 
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The Gemara comments: So too, it is reasonable to explain the 
baraita as just explained, as, if it enters your mind that one who 
admits that he owes two dinars is obligated to take an oath, 
how does Rabbi Akiva deem him exempt in a case where he 
admits that he owes three dinars? Perhaps this debtor is employ- 
ing artifice, thinking: If I say that I owe two, I will be required 
to take an oath. Therefore, I will say that I owe three so that I 
will be considered equivalent to one returning a lost item and 
will be exempt from taking an oath. Rather, learn from it that 
even if he admits that he owes only two dinars, he is also exempt 
from taking an oath. 


The Gemara asks: But this explanation poses a difficulty to the 
opinion of Rabbi Hiyya," that a defendant is obligated to take an 
oath in a case where he says: Here you are. In other words, Rabbi 
Hiyya’s opinion is negated by the case of one who admits that he 
owes only two dinars, where he is exempt from taking an oath. The 
Gemara answers: The case there is different, as the note supports 
him. Therefore, he is not required to take an oath. Alternatively, 
he is exempt because a promissory note creates a lien on the 
debtor’s land, and there is a principle that one does not take an 
oath with regard to a debtor’s denial of a debt that is secured 
with a lien on land. 


Mar Zutra, son of Rav Nahman, raises an objection to the opin- 
ion of Rav Sheshet from a mishna (Shevuot 38b): If one claimed 
that another owed him vessels and land," and the defendant 
admitted to owing him vessels but denied that he owes him land, 
or conversely, if he admitted to owing him land but denied that 
he owes him vessels, he is exempt from taking an oath with regard 
to what he denies. If he admitted that he owes him part of the 
land, he is exempt. If he admitted to owing some of the vessels, 
he is obligated to take an oath with regard to the remainder. 


The Gemara infers: The reason he is exempt in the first cases is 
because the claim is for vessels and land, as a claim with regard 
to land is not subject to an oath. But if the claim is for vessels 
and vessels, i.e., two sets of vessels, in a manner similar to the case 
of a claim for vessels and land, he is obligated to take an oath. 
What are the circumstances of such a case? Is it not a case where 
he said to him: Here you are? And learn from the mishna that 
one who says: Here you are, is obligated to take an oath. 


The Gemara answers: No, actually I will say to you that if the 
claim is for vessels and vessels he is also exempt. And the fact 
that the mishna teaches the case of vessels and land teaches us 
this different halakha: If he admitted that he owes some of the 
vessels, and is therefore obligated to take an oath, he is also obli- 
gated to take an oath with regard to the land that he denied owing 
his creditor, although in and of itself one does not take an oath 
with regard to land. 


The Gemara asks: What is this teaching us? Is this teaching the 
halakha of binding? According to this halakha, one who is obli- 
gated to take an oath in response to a claim can be required to take 
an oath with regard to an additional claim of land. This cannot be, 
as we already learned this halakha in a mishna in tractate Kiddu- 
shin (26a): When there is a claim brought against a person for 
movable property and land, and he is obligated to take an oath 
with regard to the property that does not serve as a guarantee, 
i.e, the movable property, it binds the property that serves as a 
guarantee, i.e., the land, so that he is forced to take an oath with 
regard to it too. Why is this halakha repeated in tractate Shevuot? 


The Gemara answers: The mishna here, in Shevuot, is the main 
reference to this halakha, as it discusses the halakhot of oaths, 
whereas the mishna there, in tractate Kiddushin, cites it inciden- 
tally, in the context of a broader survey of the difference between 
these two types of property. 


NOTES 

This poses a difficulty to the opinion of Rabbi Hiyya - x'w 
Ker ra: Rabbi Hiyya himself had the status of a tanna, so 
why was he not permitted to disagree with other tanna‘im? 
The answer is that the Gemara often assumes that the last 
generation of tanna‘im did not consider themselves worthy 
of contradicting earlier tanna’‘im. In this specific case, since 
there are already two opinions in this dispute, it is presumed 
that Rabbi Hiyya does not disagree with both (Maharatz 
Hayyut). 


HALAKHA 


If one claimed that another owed him vessels and 
land - niypryp a> jayu: If the plaintiff claimed that he 
was owed both vessels and land, and the defendant admit- 
ed to owing him all the vessels he claimed but denied that 
he owed him any of the land, or if he admitted to owing 
him all or some of the land but denied owing him any of 
he vessels, he is exempt from taking an oath by Torah law. 
f the defendant denied owing him any of the land but 
admitted to owing him some of the vessels, while denying 
hat he owed him the other vessels, he is obligated by Torah 
aw to take an oath with regard to the vessels he denied 
owing, and the obligation is extended to include the land 
he denied owing (Rambam Sefer Mishpatim, Hilkhot To’en 
VeNitan 5:3; Shulhan Arukh, Hoshen Mishpat 95:8). 
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NOTES 

Where one dug pits — nivia ma 3907 X27: There are 
those who explain that since the defendant dug pits in 
the land, the plaintiff is demanding not only his land in 
return but also compensation for the damage, which has 
the status of movable property (Geonim; Shita Mekub- 
betzet). Others explain that the plaintiff is not demand- 
ing compensation but is demanding that the defendant 
repair the field (Rosh; Ritva). 
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The Gemara asks: But according to Rav Sheshet, with regard to the 
one who says that in a case where the debtor says: Here you are, 
he is exempt from taking an oath, why was it necessary for the 
verse to exclude a claim of land ownership from the defendant's 
obligation to take an oath when he admits part of the claim? The 
exclusion of land is derived from the verse: “For any matter of 
trespass, for an ox, for a donkey, for a sheep, for a garment, for any 
lost item about which one shall say: This is it, the claims of both 
of them shall come before the judges” (Exodus 22:8). But all cases 
involving one who admits to part of the claim involving land are 
cases where the defendant effectively says: Here you are, as land 
always remains in its location. Therefore, the derivation from the 
verse appears to be unnecessary. 


The Gemara answers that Rav Sheshet could have said to you: The 
verse was necessary in a case where the defendant dug pits,” 
ditches, and caves in the land that he is returning to the plaintiff. 
Since the land has been damaged and is no longer in its prior state, 
the defendant is not effectively saying: Here you are. 


Alternatively, there is the case where one claimed that another 
owed him vessels and land, and the defendant admitted to the 
claim involving the vessels and denied the claim involving the 
land. The verse teaches that although the defendant denied part 
of the claim and did not effectively say: Here you are, he is not 
obligated to take an oath with regard to the land. 


Come and hear a proof for Rabbi Hiyya’s opinion, as Rami bar 
Hama teaches a baraita: All four types of bailees® mentioned in 
the Torah require denial of part of the claim and admission of 
part of the claim in order to incur liability to take an oath when 
someone claims to have given them an item as a deposit. This 
applies to an unpaid bailee, who receives no payment in exchange 
for safeguarding the item, and a borrower, who does not pay the 
owner in exchange for the right to use the item, as well as a paid 
bailee, who receives payment in exchange for safeguarding the 
item, and a renter, who rents an item in order to use it and pays 
the owner in exchange for that right. 


The Gemara elaborates: What are the circumstances in which 
the bailees both deny part of the claim and admit to part of the 
claim? Is it not referring to a case where the bailee said to the one 
who deposited the item: With regard to the items that I admit to 
having received from you: Here you are, and as to the rest, I never 
received them and I am therefore not obligated to return them? 
This supports Rabbi Hiyya’s opinion that one who says: Here you 
are, is obligated to take an oath. 


BACKGROUND 


Four bailees — piniw nyay: The Torah has four categories of 
bailees, each of whom is administered an oath under different 
circumstances when unable or unwilling to return the item with 
which he was entrusted. An unpaid bailee is one who accepts 
an item for safekeeping without remuneration and without 
permission to use it for his own benefit. He is not required to 
recompense the owner of the item if it is lost or stolen from him, 
or if itis damaged due to an accident, and he is liable only if he is 
criminally negligent or if he misappropriates the item (see Exodus 
22:6-8). A paid bailee is one who accepts an item for safekeeping 
for a fee. In addition to the responsibilities imposed on an unpaid 
bailee, a paid bailee must compensate the owner of the item if it 
is lost or stolen. He is exempt from liability if the item is taken by 
force or damaged due to an accident (see Exodus 22:9-12}. The 


third type of bailee is a borrower, one who receives an item from 
its owner with permission to use it without having to pay for its 
use. Since the borrower enjoys the full benefit of the use of the 
item, the Torah holds him responsible for it, and he must make 
restitution if it is lost, stolen, or destroyed, even as the result of 
an accident. He is exempt only if the item breaks as a result of 
ordinary use (see Exodus 22:13-14). The last category of bailee is a 
renter, who pays a fee for use of an item. The Torah (Exodus 22:14) 
mentions this category, but does not define his responsibility if 
the rented item is lost or stolen. The Sages dispute whether his 
responsibilities resemble those of a paid bailee or an unpaid 
bailee. In practice, the halakha is that he has the responsibilities 
of a paid bailee. 
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The Gemara rejects this: No, Rami bar Hama is referring to a different 
case, for example, a case where the depositor said to the unpaid bailee: 
I gave you three cows and they all died due to your negligence. You 
are therefore liable to pay for them. And the bailee said to him: With 
regard to one cow, this matter never happened. In other words, I 
received only two cows, not three. And one of the cows died due to 
an unavoidable accident, and I am exempt from paying for it. And the 
other one died due to my negligence, for which I need to pay you. 
In that case, although he admits to part of the claim, it is not a case of: 
Here you are, as he is not returning the cow itself. 


§ Come and hear a challenge to the first halakha of Rabbi Hiyya, 
as the father of Rabbi Aptoriki' taught in a baraita: If one says to 
another: I have one hundred dinars in your possession, and the 
other says: Nothing of yours is in my possession, and the witnesses 
testify that he has fifty dinars in his possession that he owes the 
plaintiff, one might have thought that he should take an oath about 
the remainder. 


To counter this, the verse states with regard to bailees: “For any matter 
of trespass, for an ox, for a donkey, for a sheep, for a garment, for any 
lost item about which one shall say: This is it, the claims of both of 
them shall come before the judges” (Exodus 22:8). This indicates that 
you obligate the defendant to take an oath based on the admission 
to part of a claim by his mouth, but you do not obligate him to take 
an oath based on the testimony of witnesses. 


The Gemara rejects this challenge: Are you raising an objection to 
the opinion of Rabbi Hiyya from a baraita? Rabbi Hiyya himself is 
a tanna, and as such, he has the authority to dispute the determination 
in a baraita. 


The Gemara asks: But doesn’t that tanna cite a verse? The Gemara 
answers: According to Rabbi Hiyya, that verse teaches that one who 
admits to part of the claim is obligated to take an oath. 


And Rabbi Aptoriki’s father could have said to you that both halakhot 
are derived from the expression “This is it.” Since “this” is written and 
“it” is also written, it is interpreted that one word is stated to teach that 
one who admits to part of the claim is obligated to take an oath, and 
one word is stated to teach that in a case that involves the testimony 
of witnesses, one is exempt from taking an oath. 


The Gemara asks: And how does the other Sage, Rabbi Hiyya, inter- 
pret the double qualification in the verse? The Gemara answers: In his 
opinion, one word is stated to teach that one who admits to part of 
the claim is obligated to take an oath, and one word is stated to teach 
that one is obligated to take an oath only ifhe admits that he owes an 
item that is of the same type as the subject of the claim." If the plaintiff 
claims one type ofitem and the defendant admits to owing a different 
type of item, he is not obligated to take an oath. 


And the other Sage, Rabbi Aptoriki’s father, does not accept the 

principle that one is required to take an oath only ifhe admits that he 

owes an item that is of the same type as the subject of the claim, but 

he holds like Rabban Gamliel in this matter. As we learned in a 

mishna (Shevuot 38b): If one claimed that another owes him wheat, 
and the defendant admitted to owing him barley, which is less expen- 
sive than wheat, he is exempt from taking an oath despite his admis- 
sion to part of the claim, as his admission does not correspond to the 

claim. And Rabban Gamliel deems him liable to take an oath. 


HALAKHA 


He admits he owes an item of the same type as the claim — 
mayo par mi: One who admits to part of the claim brought 
against him is obligated to take an oath by Torah law only if he 
admits that he owes an item of the same type as the item claimed. 
Even if he admits to owing an item worth less than the item that 


quantity of wheat and he admits that he owes the same quantity 
of the less valuable barley, he is exempt from taking an oath. The 
halakha is not in accordance with the opinion of Rabban Gamliel 
(Rambam Sefer Mishpatim, Hilkhot To'en VeNitan 3:8; Shulhan Arukh, 
Hoshen Mishpat 88:7). 


is claimed, e.g., if the plaintiff claims that he owes him a certain 


LANGUAGE 
Aptoriki — vax: From the Latin patricius, meaning 
of noble or aristocratic lineage. 
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NOTES 

A certain shepherd, etc. — 13191 1777: The commentaries 
ask why the Gemara mentions the fact that the people would 
normally give this shepherd their sheep in the presence of 
witnesses, which seems irrelevant to the discussion. The 
Rashba explains that this detail is included in order to empha- 
size that the power of the plaintiffs’ claim is not compromised 
by the fact that they would normally give the shepherd their 
sheep in the presence of witnesses, which indicates that they 
did not trust him, as this time they claim that they gave him 
he sheep without witnesses. 


| was saying that the party opposing him - Ky»ANX?P itaw: 
One of the cases in which the plaintiff takes an oath and col- 
ects the money instead of the defendant taking an oath to 
exempt himself from payment is when the defendant lacks 
credibility (see Shevuot 44b). 


Oath of inducement [hesset] - nory Nysaw: This is an oath 
instituted by the Sages in a case where a defendant com- 
pletely denies a claim. By Torah law, a defendant is required 
to take an oath only if the plaintiff has evidence against him, 
either through the testimony of a single witness or if the 
defendant admits to part of the claim. In talmudic times, the 
Sages instituted that one who completely denies a claim 
must take an oath to clear himself of suspicion. 

The early commentaries disagree with regard to the mean- 
ing of the word hesset. Rashi interprets it to mean induce- 
ment, as the purpose of the oath is that it may induce the 
defendant to confess that he owes the money. In his com- 
mentary on tractate Shevuot (40b), Rashi interprets it to mean 
imposition, based on the verse: “If it be God that has placed 
[hesitekha] it in your heart to be against me” (| Samuel 26:19), 
meaning that the Sages imposed the oath on the defendant. 
Others assert that hesset means consultation, as the Sages 
consulted with each other and decided to require this oath 
for the betterment of society. This interpretation is based on 
the verse: “If. ..entice you [ki yesitekha]” (Deuteronomy 13:7), 
which is translated by Onkelos as: “When. . .consults with you" 
(Sefer HaTerumot; Rabbi Yitzhak Karkusha). 


Perek I 
Daf 5 Amud b 


HALAKHA —— 
An ordinary shepherd is disqualified - Doa Tyi ono: 
Shepherds and cattle herders are disqualified from testifying, 
as they presumably graze the animals in fields belonging to 
others, and are therefore guilty of robbery. This applies only to 
a shepherd who grazes his own animals, not one who grazes 
only animals belonging to others (Rambam Sefer Shofetim, 
Hilkhot Edut 10:4; Shulhan Arukh, Hoshen Mishpat 34:13). 
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§ The Gemara relates: There was a certain shepherd" to whom 
people would give their animals for safekeeping every dayin the 
presence of witnesses. One day, they gave him their animals 
without witnesses. At the end of the day he said to the owners 
of the animals: This matter never occurred; I never received 
the animals. Witnesses came and testified against him that 
he ate two of them. Rabbi Zeira said: If Rabbi Hiyya’s first 
halakha is so, the shepherd must take an oath with regard to 
the remainder, or else he must pay the value of the animals 
to their owners. 


Abaye said to him: If Rabbi Hiyya’s first halakha is so, the 
shepherd takes an oath? Isn’t he a robber? The witnesses estab- 
lished through their testimony that he took and ate some of the 
animals, and consequently his oath lacks credibility. Rabbi Zeira 
said to him: I did not mean that the shepherd takes an oath; 
I was saying that the party opposing him" takes an oath and 
collects payment. 


The Gemara comments: Now, too, if it is so that the halakha is 
not in accordance with the opinion of Rabbi Hiyya, and testi- 
mony supporting part of the claim does not obligate the defen- 
dant to take an oath with regard to the rest, the court should still 
obligate the shepherd to take an oath due to the ordinance of 
Rav Nahman, and since his oath is not deemed credible the 
plaintiff should take an oath and collect payment. 


As we learned in a mishna (Shevuot 38b): If one says to another: 
Ihave one hundred dinars in your possession, and that person 
replies: Nothing of yours is in my possession, he is exempt from 
taking an oath. And Rav Nahman says: Nevertheless, the judges 
administer an oath of inducement to him. Rav Nahman insti- 
tuted an ordinance that even if the defendant completely denies 
the claim, he is obligated to take an oath that the claim is false. 
Consequently, the shepherd is obligated to take that oath. 


The Gemara responds: This halakha of Rav Nahman is a rabbinic 
ordinance and not an oath required by Torah law, 


Oath of inducement - nb nyiaw: One who completely 
denies a claim that is brought against him is exempt, by Torah 


HALAKHA 


an oath of inducement (Rambam Sefer Mishpatim, Hilkhot To'en 
VeNitan 1:3; Shulhan Arukh, Hoshen Mishpat 75:7; 87:1). 


law, from taking an oath. The Sages instituted that he must take 
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Likewise, the halakha that if the defendant is suspect with regard 
to taking a false oath the plaintiff takes the oath and collects the 
money is also a rabbinic ordinance, and we do not institute one 
rabbinic ordinance upon another rabbinic ordinance. Therefore 
no oath is administered. 


The reason cited for the lack of credibility of the oath of the 

shepherd is that he is guilty of robbery. The Gemara asks: But 

why not let Rabbi Zeira derive that he is disqualified from testify- 
ing or taking an oath because he is a shepherd; and Rav Yehuda 

says that an ordinary shepherd is disqualified" from testifying? 

A shepherd is presumed to be a robber since shepherds allow the 

animals under their care to graze in the fields of other people. 
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The Gemara rejects this: This is not difficult. That case, where 
he is presumed a robber, is a case where he herds his own 
animals, and this case, where he is not presumed a robber, is a 
case where he herds animals that belong to others." As if you 
do not say so, if even one who herds the animals of others is 
presumably a robber, how do we give our animals to a shep- 
herd? Isn’t it written: “Do not put a stumbling block before 
the blind” (Leviticus 19:14)? It is prohibited to cause others to 
commit a transgression. Rather, there is a presumption’ that a 
person sins only for his own benefit, and one would not commit 
robbery for the benefit of animals that are not his. 


§ The mishna teaches: This one takes an oath that he does not 
have ownership of less than half of it, and that one takes an oath 
that he does not have ownership of less than half of it, and they 
divide it. The Gemara asks: Does he take an oath with regard 
to the part that he has" in his grasp, taking an oath that it is his, 
or does he take an oath with regard to the part that he does not 
have, i.e., that he does not have a claim to less than half of it? The 
latter wording of the oath is problematic, as he may mean that he 
does not have a claim to the garment at all. Rav Huna said: He 
must take an oath in which he says: I hereby take an oath that I 
have a claim to it," and I hereby take an oath that I do not have 
a claim to less than half of it. 


The Gemara asks: But let him say: I hereby take an oath that all 
of it is mine, as that is his claim. Why does he take an oath that 
merely half of it belongs to him? The Gemara answers: And 
would we give him all of it" if he took such an oath? Since he 
will not be awarded the entire garment, it would be inappropriate 
for the court to administer to him an oath that he owns all of it. 


The Gemara asks: But let him say: I hereby take an oath that half 
of it is mine. Why is the complicated formulation suggested by 
Rav Huna necessary? The Gemara answers: If he takes an oath 
to that effect he compromises his initial statement, i.e., his claim 
that the entire garment is his. 


The Gemara challenges: Now too, when he takes an oath accord- 
ing to Rav Huna’s formulation, he compromises his initial state- 
ment, as he takes an oath only with regard to his claim to half the 

garment. The Gemara answers: This is not so, as he makes the 

following statement to the court: All of it is mine; but accord- 
ing to your statement," I hereby take an oath that I have a claim 

to it and I do not have a claim to less than half of it. 


§ The Gemara questions the requirement that the litigants take 
an oath at all: But since this one is standing with half the item 
in his grasp and that one is standing with half the item in his 
grasp, and each party ultimately receives what is in his grasp, why 
is this oath necessary? Rabbi Yohanan says: This oath is an 
ordinance instituted by the Sages so that everyone will not go 
and seize the garment of another and say: It is mine. 


The Gemara asks: But let us say that since he is suspect with 
regard to financial dishonesty, i.e., stealing another’s property 
and lying in court that it belongs to him, he is also suspect with 
regard to taking an oath, and his oath cannot be accepted. 


BACKGROUND 


Presumption [hazaka] - npin: This term is frequently used in 


halakha but has different meanings depending on the context. 


In general, the term hazaka is an accepted presumption based 
on facts, circumstances, custom, or behavioral tendencies. For 
example, among the presumptions accepted by the Sages are: 


An agent carries out his agency, and: Children who are treated 
as family members are, in fact, their parents’ offspring. Unless 
the facts prove otherwise, these presumptions are accepted 
as truth, even to the extent that corporal punishment may be 
administered, where relevant, based on these presumptions. 


NOTES 


This case is where he herds animals that belong to others - 
xoy xi: Rashi explains that the shepherd is presumed 
o be a robber if he herds his own animals, and he is not 
presumed to be a robber if he herds the animals of other 
people. An alternative interpretation is that he is presumed 
o be a robber in a case where he grazes the animals in his 
own fields, so that he profits by allowing the animals to eat 
rom others’ fields as well, whereas he is not presumed to be 
a robber if he normally grazes them in ownerless fields, as 
he would not benefit from allowing them to eat from fields 
hat belong to others (Shita Mekubbetzet). 


Does he take an oath with regard to the part that he has — 
yanvn mb OKT by: This discussion appears difficult, as the 
mishna states explicitly that the litigant takes an oath with 
regard to the part that he does not have, i.e., that he does 
not have claim to less than half of it. It is explained that the 
Gemara deliberates whether the mishna means to spell out 
he exact wording of the oath. The conclusion is that the 
mishna does spell out the exact wording of the oath. Yet, in 
order to prevent deceit, the following phrase must be added: 


That | have a claim to it (Hokhmat Manoah). 


And would we give him all of it - aap my ja n: The 
mishna does not accept the opinion of | ben Nannas (2a) that 
he court may not administer an oath that will turn out to 
be in vain. Nevertheless, when avoiding an oath taken in 
vain is possible, the court should take steps to do so (Sefer 
HaAgudda). 


All of it is mine but according to your statement, etc. — 
^) aoa ow aba: There are those who explain that 
the Gemara does not mean that the litigant actually makes 
this statement, but rather that this is the intention of his 
oath (Rid). 


HALAKHA 

Oath that | have a claim to it, etc. — ^3) 73 b wo aw: 
In a case of two people who have a garment or a similar 
item in their grasp, they each take an oath in the following 
manner: | hereby take an oath that | have a claim to the 
item, and | do not have a claim to less than half of it. This is 
in accordance with the opinion of Rav Huna. This wording 
precludes potential deception by the one taking the oath 
(Shulhan Arukh, Hoshen Mishpat 138:1). 
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HALAKHA 


Since one is suspect with regard to financial dishon- 
esty, etc. — ^D) KIAN WWM ia: If witnesses testify 
that one individual stole money from another, an oath 
cannot be administered to him as he is suspect with 
regard to taking a false oath. In a case where one is 
suspected of financial dishonesty but there are no wit- 
nesses, e.g., one who denies receiving a loan, he is not 
considered suspect with regard to taking a false oath 
(Shulhan Arukh, Hoshen Mishpat 92:3). 


NOTES 

We do not say that since one is suspect with regard 
to financial dishonesty he is suspect with regard to 
taking an oath — KIYN DON KIIIN DONT j: 
There is a principle that even if one is established as a 
ransgressor with regard to one prohibition, he is not 
suspect with regard to transgressing the rest of the Torah. 
Therefore, even if the debtor is a confirmed robber, why 
should he be suspect with regard to taking a false oath? 
The Rashba answers that since he is suspect with regard 
o transgressing one prohibition for financial gain, he 
is suspect with regard to transgressing all prohibitions 
or financial gain. 
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The Gemara answers: In principle, we do not say that since 
one is suspect with regard to financial dishonesty" he is suspect 
with regard to taking an oath.” This is because even one who steals 
property is presumed to consider taking a false oath more severe. 
As if you do not say so, then with regard to that which the Merciful 
One states, that one who admits to part of the claim must take an 
oath, let us also say that his oath cannot be accepted, as since he is 
suspect with regard to financial dishonesty he is suspect with 
regard to taking an oath. 


The Gemara rejects this proof: There, the debtor is presumably 
evading the creditor temporarily, in accordance with the explana- 
tion of Rabba that the debtor really intends to repay the entire debt, 
and the reason that he admits to owing only part of it is because he 
wants to buy time until he can afford to repay the entire debt. 


The Gemara adds: Know that this distinction is correct, as Rav Idi 
bar Avin says that Rav Hisda says: One who denies a claim that 
he received a loan and is contradicted by witnesses is fit to bear 
witness in a different case. By contrast, if one denies receiving a 
deposit and witnesses testify that he is lying, he is disqualified from 
bearing witness in other cases. The reason for this distinction is 
that since money is borrowed to be spent, the assumption is that 
the debtor did so, and his denial is merely an attempt to buy time 
until he can repay the debt. A deposited item, by contrast, may not 
be used by the bailee, so if he denies having received the deposit 
he presumably stole it. Therefore, he is disqualified from bearing 
witness. This demonstrates the distinction between lying in court 
about a debt and lying about property. 


The Gemara asks: But if one who denies having received a deposit 
is considered a robber, this is contradicted by that baraita that Rami 
bar Hama teaches: All four types of bailees mentioned in the Torah 
require denial of part of the claim and admission of part of the 
claim in order to be liable to take an oath: These four are an unpaid 
bailee, and a borrower; a paid bailee, and a renter. Since a bailee 
has no need to buy time, let us say that the court cannot administer 
an oath to the bailee, as since he is suspect with regard to financial 
dishonesty he is suspect with regard to taking an oath as well. 


The Gemara answers: There too, in the case of a bailee, it is conceiv- 
able that the bailee is not a robber; rather, the deposit was stolen 
and the bailee is evading the depositor temporarily, thinking: If I 
have enough time I will find the thief and seize the deposit and 
return it. Alternatively, if the deposit was lost, the bailee is thinking: 
I will find the deposit in the marsh’ and I will bring it back to him. 
Therefore, he is not considered a robber but merely one seeking to 
buy time. 


The Gemara asks: If so, then why is one who denies receiving a 
deposit disqualified from bearing witness? Let us say in that case 
too, that he is evading the depositor, thinking: I will buy time until 
I search and find the item. 


The Gemara answers: In an ordinary case, one who denies receiving 

a deposit is not disqualified from testifying. When we say that one 

who denies receiving a deposit is disqualified from bearing wit- 
ness, it is with regard to a case where witnesses came and testified 

against him that at that time, when he denied the owner’s claim in 

court, the deposit was in his house and he knew that it was there. 
Alternatively, it is with regard to a case where he was holding the 

item in his hand. In those circumstances, it is obvious that he was 

not buying time, but rather he intended to keep the item. 


Marsh [agam] - DINK: In this context, as in most places in the 
Talmud, agam means a pasture for animals. This is also the mean- 
ing of the word in some of the verses in the Bible (see Jeremiah 


BACKGROUND 
51:32). It is reasonable to assume that a pasture would be situated 
next to sources of water, making it into a kind of marshland, which 
does not belong to anyone. 
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The Gemara asks: But if one who is suspected of financial dishon- 
esty cannot be administered an oath, that which Rav Huna says 
with regard to the halakhot of bailees is difficult, as Rav Huna 
says that if a bailee did not return the deposit, claiming that it was 
lost or stolen, and says that he is prepared to pay for it, the judges 
nevertheless administer an oath to him that the item is not in his 
possession. Let us say that since he is suspected of financial 
dishonesty, he is suspect with regard to taking an oath as well. 


The Gemara answers: There too, the bailee is not suspected of 
outright robbery, as even ifhe took the deposited item for himself, 
he could rationalize his behavior, saying to himself: Since I gave 
him money for the item, I did nothing wrong. Therefore, his oath 
is deemed credible and an oath can be administered to him. 


Rav Aha of Difti said to Ravina: But by paying for the deposit 
instead of returning it, doesn’t the bailee violate the prohibition 
of: “You shall not covet your neighbor’s wife, nor his slave, nor 
his maidservant, nor his ox, nor his donkey, nor anything that is 
your neighbor's” (Exodus 20:14)? One transgresses this prohibi- 
tion by taking an item from another by force or deceit, even if one 
pays for it. 


The Gemara answers: The prohibition “You shall not covet” is 
understood by most people as referring to taking an item without 
paying money." Since the bailee may have been unaware that he 
was acting criminally, his testimony and his oath are deemed 
credible. 


The Gemara asks: But if one who is suspected of theft cannot be 
administered an oath, that which Rav Nahman says, that when a 
person denies a debt entirely the judges administer an oath of 
inducement to him, is difficult. Let us say that since he is suspect 
with regard to financial dishonesty, he is suspect with regard to 
taking an oath. 


And furthermore, that which Rabbi Hiyya teaches" in a baraita 
with regard to the case of the storekeeper and the laborer (see 
3a), that both parties take an oath’ and take payment from the 
employer, is also difficult. Let us say there, too, that since he is 
suspect with regard to financial dishonesty, he is suspect with 
regard to taking an oath. 


And furthermore, with regard to that which Rav Sheshet says: 
The judges administer three oaths" to an unpaid bailee who 
claims that the deposit with which he was entrusted was stolen: 
I hereby take an oath that I was not negligent in safeguarding it; 
I hereby take an oath that I did not misappropriate the deposit; 
and I hereby take an oath that it is no longer in my possession, 
there is the same difficulty. Since the court raises these suspicions 
against the bailee, let us say that since he is suspected of financial 
dishonesty, he is suspected with regard to taking an oath. How 
can the court administer these oaths? 


The bailees’ oath — wyniwn nyag: Any bailee who takes the 
bailees’ oath must include three elements in his oath: (1) that 
he safeguarded the item in the manner typical of bailees, and 
that what happened to the item was beyond the realm of his 
responsibility, i.e., theft in the case of an unpaid bailee, or an 


HALAKHA 


item is not in his possession; and (3) that he did not misap- 
propriate the item before the theft or the unavoidable accident 
took place. This is in accordance with the opinion of Rav Sheshet 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 6:1; Shulhan 
Arukh, Hoshen Mishpat 295:2). 


unavoidable accident in the case of a paid bailee; (2) that the 


rom the publisher 


NOTES 


You shall not covet is...without paying money — x 
mI xba rw ‘tian: Since people mistakenly do not 
consider taking the item and paying money to be a 
violation of the prohibition, the oath of one who acts in 
is manner is deemed credible. Some commentaries 
distinguish between two types of forced transactions: 
One is a case where one takes another's item and forces 
he owner to agree to sell it to him. This is not technically 
considered robbery. The other is a case where one pays 
he owner, but the owner does not agree to sell the item 
o him, which involves an element of robbery. The type of 
orced transaction discussed in this Gemara is the former. 
one were to perform the latter type, his oath would not 
be deemed credible (Rosh). 


HALAKHA 


You shall not covet is...without paying money — x 
mI xba wad ‘ann: When the Gemara says that one 
who transgresses a prohibition intentionally is disqualified 
from testifying and from taking an oath, it refers only to an 
action that is well known to be a transgression. An action 
that is not well known to be a transgression does not 
disqualify one from testifying or taking an oath (Shulhan 
Arukh, Hoshen Mishpat 75:4, in the comment of Rema). 


NOTES 
That which Rabbi Hiyya teaches — Xm 137937 KI: 
Rashi asks why this halakha is attributed to Rabbi Hiyya 
when it is an explicit mishna in tractate Shevuot. Some 
answer that Rabbi Hiyya was the one who explained this 
mishna to Rabbi Yehuda HaNasi (see Shevuot 47b), and 
herefore the Gemara ascribes it to him (Tosafot). 


Both take an oath — pyaw oma: Why does the Gemara 
cite specifically this example? There are many cases where 
he defendant is required to take an oath despite the fact 
hat he is suspect with regard to financial dishonesty. The 
answer is that this case is unique because it is clear that 
either the storekeeper or the laborer is suspect with regard 
o financial dishonesty, and nevertheless they both take 
an oath (Maharam Schiff). 
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NOTES 


Perhaps he has an old loan that he lent to the plaintiff - 
voy b wm mbn saw wrn: There are different opinions 
among the early commentaries with regard to the meaning 
of Abaye’s statement. Some maintain that Abaye rejects the 
proof from the aforementioned halakhot that an oath can 
still be administered to one who is suspect with regard to 
financial dishonesty, reasoning that in these cases it is pos- 
sible that the suspect acted in this manner due to an old debt 
that is owed to him. Others interpret Abaye’s statement as 
disagreeing with Rabbi Yohanan’s opinion with regard to the 
explanation of the mishna. Whereas Rabbi Yohanan holds 
that the Sages instituted an oath in the case of two people 
holding a garment in order to prevent one from seizing the 
garment of another and saying it is his, Abaye holds that 
it was instituted so that one will not seize another's item 
when he has an uncertain claim brought against him (see 
Ramban; Rashba). 


Uncertain whether he has an old loan — mw? mbna pao: If 
here is always the possibility that one hasn't paid back an 
old loan and therefore one who is suspect with regard to 
financial dishonesty is not suspect with regard to taking a 
alse oath, why is one who denies having received a deposit 
and is contradicted by witnesses, or a thief, suspect with 
regard to taking a false oath? In those cases, also, perhaps 
he theft was due to an old loan. The early commentaries 
explain that only in a case where the facts are unclear, as in 
he case where two people have a garment in their grasp, 
can their actions be attributed to recovering an old debt of 
uncertain status, enabling them to take an oath. By contrast, 
a confirmed robber or denier of a deposit is disqualified from 
taking an oath (Responsa of Ri Migash). 
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Rather, the conclusion from all of the above is that we do not say 
that since one is suspected of financial dishonesty, he is suspected 
with regard to taking an oath. 


Abaye said: There is no proof from the three halakhot cited above 
that an oath is administered to one who is suspect with regard to 
financial dishonesty, as it can be explained that the reason the oath 
is administered in these cases is that we suspect that perhaps the 
defendant has an old loan that he lent to the plaintiff," and he has 
been unable to get his money back. He is therefore withholding or 
claiming ownership of the item or money of the plaintiff as repay- 
ment of the loan and not as an act of outright robbery. Therefore, 
an oath is administered to him. 


The Gemara asks: If so, why does he take an oath in these cases? 
Let him take the item or money without taking an oath, as perhaps 
he is withholding it as repayment for an old loan, in which case the 
oath will not determine the truth in the dispute at hand. 


Rather, Abaye’s suggestion should be understood as follows: We 
suspect that perhaps he is uncertain as to whether he has an old 
loan™ that he lent to the plaintiff. The defendant is unsure whether 
the plaintiff owes him money and is withholding the item just 
in case. 


The Gemara asks: But why don’t we say in this case that if the 
defendant is capable of seizing another person's property due to 
an uncertain debt, he may also take an oath falsely due to that 
same uncertainty? How is the oath administered to him? 


Rav Sheshet, son of Rav Idi, said: People refrain from taking an 
oath about which they are uncertain but do not refrain from 
seizing property about which they are uncertain. What is the 
reason for this? People reason that property can be returned, but 
an oath cannot be retracted. If it is proven that his seizure of the 
property was unjustified, the defendant can return it. By contrast, 
once he takes a false oath, there is no remedy for the situation. 
Therefore, one is more cautious when taking an oath than when 
seizing property. 


§ Rabbi Zeira raises a dilemma: If two people together had a 
garment in their grasp and one of them seized it in its entirety from 
the grasp of the other in our presence," i.e., before the court, what 
is the halakha? 


The Gemara asks: What are the circumstances? If the one from 
whom it was seized remained silent, his silence indicates that he 
admits to the one who seized it from him that he is the owner. 
And if he shouted in protest at the seizure, what more should he 
have done? The fact that the other person is stronger than him is 
irrelevant as far as determining legal ownership of the garment 
is concerned. 


HALAKHA 


Uncertain whether he has an old loan — mw’ mn pao: 
One who denies that he took a loan is not suspect with regard 
to taking a false oath because perhaps he was uncertain as to 
whether he had an old loan in the possession of the plaintiff, 
and for that reason he took the money and is keeping it. It is not 
certain that he intended to steal money that does not belong 
to him (Shulhan Arukh, Hoshen Mishpat 92:3). 


One seized it in our presence — 1994 thts MDP: lf two people 
simultaneously held an item in their grasp and both claimed 
ownership of it, and one seized it from the other in the presence 
of the court or in the presence of witnesses while the other 
remained silent, even if the one who lost his grasp on the item 
later protested the seizure, the court does not appropriate the 
item from the one who seized it, as the other party's initial 
silence is tantamount to an admission that it belongs to the one 
who seized it (Rambam Sefer Mishpatim, Hilkhot To‘en VeNitan 
9:13; Shulhan Arukh, Hoshen Mishpat 138:8). 
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The Gemara explains: No, it is necessary to raise this dilemma in a 
case where he was silent initially, when the other litigant seized 
the garment, and he later shouted. What is the halakha? Is there 
an assumption that since he was initially silent, he admitted to the 
one who seized it from him that in seizing it the litigant became the 
owner, and it was only later that he regretted doing so and shouted? 
Or perhaps, since he is shouting now about the injustice that was 
done to him, the matter is revealed that the fact that he was silent 
initially was because he thought: The Rabbis of the court saw him 
grab it from me, so there is no need to cry out. 


Rav Nahman says: Come and hear a solution to the dilemma from 

what was taught in a baraita: In what case is this statement said 

that both of them take an oath and each receives half of the garment? 
It is said in a case where both of them are still holding the garment." 

But if the garment was in the possession of only one of them, the 

burden of proof rests upon the claimant, i.e., the one not holding 
the garment. In the absence of proof, the item remains in the pos- 
session of the one holding the garment. The Gemara asks: What 
are the circumstances of this case? If we say that it is to be under- 
stood as it is taught, it is obvious that one who claims an item that 
is in another’s possession must bring proof to support his claim. 
Rather, it must be referring to a case where one of them seized it 
in our presence, which is the case to which Rabbi Zeira referred. 


The Gemara rejects this proof: No, it is possible that here we are 
dealing with a case where they came before us, the court, while 
both were holding the garment, and we said to them: Go divide 
the garment, and they left the court and afterward came back 
while one of them was holding it. This one, who was holding 
the garment, said: The other one admitted to me that I was justified 
in my claim. And that one, who was not holding the garment, 
said: I rented half of the garment to him for money" and did not 
relinquish my right to it. In this case the latter person's claim is 
not accepted, as we say to him: Until now you suspected him of 
being a robber, claiming that he took from you an item that you 
found, and now you rented it to him without witnesses? Therefore, 
the burden of proof rests upon the one who is not holding the 
garment. 


And if you wish, say instead that it is possible to understand the 
case in the baraita as it is taught, i.e., they came before us while 
only one of them was holding the garment itself, but the other was 
hanging on to the edge of the garment. And the baraita teaches that 
even according to Sumakhos, who says that in a case of property 
of uncertain ownership the parties divide it without an oath, in 
this case Sumakhos concedes that hanging on to the edge is worth 
nothing. It does not render the ownership of the garment uncertain, 
and therefore the burden of proof rests upon the claimant, i.e., one 
who is hanging on to the edge. 


Rabbi Zeira’s dilemma was not resolved, but the Gemara states a 
related halakha: If you say that if one seizes the garment in our 
presence the court removes it from his possession, then if either 
of the parties consecrated the entire garment to the Temple trea- 
sury, the consecration is not valid, as it is not his. But if you say 
that if one seizes the garment in our presence the court does not 
remove it from his possession, then if one of them consecrated 
the entire garment to the Temple treasury without seizing it, what 
is the halakha? 


The two sides of this dilemma are as follows: Since the Master said 
a principle with regard to the halakhot of transactions that a declara- 
tion to the Most High is equivalent to a transfer to an ordinary 
person," i.e., verbal consecration of an item is equivalent to a formal 
act of acquisition in a non-sacred transaction, is the one who con- 
secrated the garment therefore considered like one who seized it, 
and consequently the consecration takes effect? 


HALAKHA 


Where both of them are holding the garment, etc. - 
Aa PAT omw: In this case, two people were hold- 
ing a garment and the court ruled that they should 
divide it. They left the courtroom, then returned with 
the garment in the sole possession of one of them. 
The one holding it claims that the other admitted that 
it belongs to him, while the other one claims that he 
rented his share of the garment to the one holding it. 
In this case, the burden of proof rests upon the one 
who is not holding the garment (Rambam Sefer Mish- 
patim, Hilkhot To’en VeNitan 9:13; Shulhan Arukh, Hoshen 
Mishpat 138:8). 


Declaration to the Most High is equivalent to a trans- 
fer to an ordinary person — inyvors mad inay 
vig: One who says: | hereby consecrate this item to 
Heaven, or charity, cannot renege on his pledge, even 
if the item never physically left his possession, as one’s 
declaration to God is equivalent to a transfer to an 
ordinary person (Rambam Sefer Kinyan, Hilkhot Mekhira 
9:1; Shulhan Arukh, Yoreh De‘a 258:13). 


NOTES 


| rented half of the garment to him for money - 
mhm AN "OTA: Even if the item in question is one 
that is commonly rented, where a claim of this kind 
would normally be plausible, in this case it is not 
accepted (Ritva). 

If the one who is not holding the garment claims 
that the other snatched it from him by force, some 
of the early commentaries say that this claim is also 
unacceptable (Rambam). Others maintain that this 
claim is valid, and he is still assumed to own half of the 
garment (Ramban; Rashba). 
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HALAKHA 


To the exclusion of this garment which is not in his pos- 
session — imwia xt NT rand: One cannot consecrate 
an item that is not in his possession. Even if the item belongs 
to him, if he is unable to recover it from the person who 
has it in his possession, it is not considered his property for 
the purpose of consecration (Rambam Sefer Hafla‘a, Hilkhot 
Arakhin 6:22; Shulhan Arukh, Yoreh Dea 258:7). 


Perek | 
Daf6 Amud b 


PERSONALITIES 


Rabba - 7137: Rav Abba bar Nahmani, commonly referred 
o as Rabba throughout the Babylonian Talmud, was a 
priest and a third-generation Babylonian amora. Rabba was 
a student of Rav Huna, who was himself a student of Rav. 
Therefore, Rabba'’s approach to halakha was consistent with 
Rav’s statements. Rabba was considered the sharpest among 
his peers, to the extent that he was referred to as: One who 
uproots mountains, in contrast to his colleague, Rav Yosef, 
whose talent was in his comprehensive knowledge and was 
referred to as: Sinai. In almost every dispute between them, 
he ruling is in accordance with the opinion of Rabba. 

Rabba had many students, and all of the Sages of the fol- 
owing generation studied under him. His personal life was 
ragic; his children apparently died during his lifetime. He 
was poverty stricken throughout his life, barely subsisting on 
agricultural work. When his nephew Abaye was orphaned at 
a young age, Rabba adopted him. 


HALAKHA 
Uncertainty with regard to firstborns whether a human 
firstborn - DIK %23 IN Nida pao: If it is uncertain 
whether a son is a firstborn of his mother or not, his father is 
not required to redeem him, as the burden of proof is upon 
the claimant, in this case, the priest (Rambam Sefer Zera'im, 
Hilkhot Bikkurim 11:19; Shulhan Arukh, Yoreh De‘a 305:13). 


A kosher animal whose status as firstborn is uncertain — 
MMV MITA 3 pa: If it is uncertain whether an animal is 
a firstborn, its owner is not required to give it to a priest. He 
may keep it until it develops a blemish and eat it. Neverthe- 
less, he is prohibited from shearing its wool or utilizing it for 
labor (Rambam Sefer Zera‘im, Hilkhot Bikkurim 12:23; Shulhan 
Arukh, Yoreh De‘a 315:1). 


A donkey whose status as firstborn is uncertain - p3p 
ian Wa: If it is uncertain whether a donkey is a firstborn, 
its owner sets aside a lamb in order to annul its uncertain 
status of sanctity, but he keeps the lamb, as the burden of 
proof is upon the claimant, in this case, the priest (Rambam 
Sefer Zera’im, Hilkhot Bikkurim 12:23; Shulhan Arukh, Yoreh 
De'a 32110). 
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Or perhaps the consecration does not take effect, as now, in any 
event, he did not actually seize the garment and it is not his? And 
it is written: “And when a man shall sanctify his house to be 
sacred unto God” (Leviticus 27:14), from which the Sages derive: 
Just as his house is in his possession, so too, anything that one 
wishes to consecrate must be in his possession, to the exclusion 
of this garment, which is not in his possession," as he did not 
actually seize it, and therefore the consecration does not take effect. 


The Gemara attempts to answer the question: Come and hear proof 
from an incident that transpired, as there was a certain 


bathhouse over which two people were arguing, and of which 
neither of them were in possession. This one said: It is mine, and 
that one said: It is mine. One of them arose and consecrated the 
bathhouse. Rav Hananya and Rav Oshaya and all the Rabbis kept 
away from the bathhouse and refrained from bathing there lest they 
transgress the prohibition against misusing consecrated property, 
as they were uncertain whether this act of consecration took effect. 
And Rav Oshaya said to Rabba:? When you go to study before 
Rav Hisda in the town of Kafrei,® ask him what we should do in 
this case. 


When on his way to Kafrei, Rabba came to the city of Sura’ and 
related the incident to the Sages there. Rav Hamnuna said to him: 
The resolution to your dilemma is found in the following mishna 
(Teharot 4:12): If there is uncertainty with regard to firstborns,® 
whether a human firstborn" or an animal firstborn, whether with 
regard to kosher animals" or non-kosher animals, i.e., the firstborn 
of a donkey," the burden of proof rests upon the claimant. The 
priest may not take the animal from its owner, or the redemption 
payment from the child’s father. And it is taught in that regard in 
a baraita: One is nevertheless prohibited from shearing and from 
working such animals, as their status as firstborns is uncertain. 


BACKGROUND 


Kafrei — 153: Kafrei was a small town approximately twenty 
kilometers south of Sura. Evidently, there was an ancient Jewish 
settlement in that town, as it was the seat of the Exilarch for a 
period of time, and it is the birthplace of Rav's distinguished 
family. Rav Hisda was also raised in that town. The incident in 
the bathhouse took place in Pumbedita, Rabba’s city. On his 
way to Kafrei, Rabba passed through Sura, where Rav Hisda 
was located. 


Sura — XD: Sura was a town in southern Babylonia that 
became an important Jewish community when the amora 
Rav moved there and established a yeshiva (c. 220 CE). From 
hen until the end of geonic period (c. 1000 CE), Sura was a 
major Torah center. The yeshiva in Sura, under the leadership 
of Rav and his closest disciples, was influenced by the halakhic 
raditions of Eretz Yisrael and was renowned for its unique 
approach to Torah study. Among the great Sages and leaders 


The Babylonian Talmud was, for the most part, redacted in 
Sura. There was another city with the same name, and in order 
o distinguish between them the other city was called Sura on 
he Euphrates. 


in Sura were Rav, Rav Huna, Rav Hisda, Ravina, and Rav Ashi. 


Firstborns — nitiza: The Torah states: “Sanctify to Me every first- 
born, whatever opens the womb. ..both of man and beast, it is 
Mine” (Exodus 13:2). In practical terms, the sanctity of a firstborn 
son is exhibited only by the obligation to redeem him from a 
priest for five pieces of silver (Exodus 13:13; Numbers 18:15—16). 
Similarly, the Torah requires that a firstborn male donkey be 
redeemed by giving a lamb in exchange for it to a priest. If the 
donkey is not redeemed, it must be decapitated (Exodus 13:13). 

The male firstborn of cattle, sheep, or goats belonging to 
a Jew is sacred from birth and must be given to a priest to be 
sacrificed in the Temple, and its meat is eaten by the priests 
and their families (Numbers 18:17-18). If a firstborn animal has 
a physical blemish that disqualifies it from being sacrificed as 
an offering, it may be slaughtered and eaten like any other 
non-sacred kosher animal. Nevertheless, it still has to be given 
to a priest. It is prohibited to intentionally inflict a disqualifying 
blemish on a firstborn animal, and a firstborn animal may not 
be used for any mundane purpose even if it is blemished. It is 
prohibited to put the animal to work, and its fleece may not 
be used. Even after the destruction of the Second Temple, a 
firstborn animal continues to be considered sacred. Since it can 
no longer be sacrificed in the Temple, various halakhic devices 
are employed to restrict the classification of animals as firstborn 
and to permit their slaughter as non-sacred animals. 
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Rav Hamnuna continued: And here, where the mishna effec- 
tively says that ifa priest forcefully seized an animal whose status 
as firstborn is uncertain" the court does not remove it from his 
possession," as it teaches that the burden of proof rests upon 
the claimant, the baraita states that even when the priest did 
not seize it, one is prohibited from shearing and working it. 
Evidently, the fact that the priest would remain in possession 
of the animal were he to seize it suffices to accord consecrated 
status to the animal even in a case where the priest did not seize 
it. The same is true in the case of the bathhouse, that even though 
the one who consecrated it had not taken possession of it, his 
consecration takes effect. 


Rabba said to him: This is no proof, as the cases are not compa- 
rable. You say a ruling concerning the sanctity of a firstborn. 
Actually, I will say to you with regard to an animal whose status 
as firstborn is uncertain, if a priest seized it, the court removes 
it from his possession, as there is no validity to ownership 
acquired by force. Accordingly, when the mishna states that the 
burden of proof rests upon the claimant, it means that the 
priest must bring proof that the animal is a firstborn. And never- 
theless, one is prohibited from shearing and from working 
such an animal, as sanctity that emerges by itself is different. 
The sanctity ofa firstborn does not result from an act of consecra- 
tion; rather, the firstborn is consecrated by itself at birth. There- 
fore, the uncertainty with regard to its sanctity is intrinsic, and 
one is prohibited from using the animal as long as the uncertainty 
exists. 


Rav Hananya said to Rabba: A halakha is taught in a baraita that 
supports your opinion that if a priest seizes an animal whose 
status as firstborn is uncertain, the court removes it from his 
possession: The animals whose status as firstborn is uncertain 
enter the pen to be tithed.® They are brought in together with 
the rest of the young animals from whom the animal tithe is 
separated. This is so despite the fact that the halakhot of animal 
tithe do not apply to a firstborn animal. 


And if it enters your mind to say that in the case of an animal 
whose status as firstborn is uncertain that is seized by a priest, 
the court does not remove it from his possession, why do these 
animals enter the pen? Isn't this a case of the owner exempting 
his property from the animal tithe with the property ofa priest? 
If the animal belongs to the priests, it cannot be used as a tithe 
since one is obligated to separate the animal tithe from one’s 
own animals. 


Abaye said to him: If your support for Rabba’s opinion is due to 

that baraita, it does not support the Master. Here, we are deal- 
ing with a case where the owner has only nine animals and it, 
the animal whose status as firstborn is uncertain. Since which- 
ever way you look at it, the owner of the animals is exempt: If 
that animal is not a firstborn, it belongs to the owner and is sub- 
ject to the obligation to be tithed as part of a group of ten animals, 
and the owner tithes properly. And if the animal is a firstborn, it 
belongs to the priests and the animals are not subject to the 

obligation to be tithed, since the nine animals belonging to an 

owner are not subject to tithing. 


Abaye then said: That which I said is not correct, as, contrary 
to what I said, an animal whose status as firstborn is uncertain is 
not subject to tithing, as we learned in a mishna (Bekhorot 58b): 
If before one completed tithing his animals, one of those already 
counted jumped" back into the pen’ among the animals that 
were not yet counted, all those in the pen are exempt from the 
obligation to be tithed, because each of them could be the animal 
that was already counted. 


HALAKHA 


Ifa priest seized it — y3 isp: If itis uncertain whether a certain 
animal is a firstborn, and a priest seizes it, he retains posses- 
sion of it. This is the opinion of the Rambam, who holds that 
although the proof for Rav Hamnuna's opinion was rejected, 
his opinion was not rejected (Rashba). Most halakhic authori- 
ties (Tosafot; Ra‘avad; Rosh) hold that the court appropriates 
it from the priest, and the Rema and Shakh rule accordingly 
(Rambam Sefer Korbanot, Hilkhot Bekhorot 5:3; Shulhan Arukh, 
Yoreh De’a 315:1). 


One of those counted jumped — pyan pa IN YD: If, while 
one was tithing his sheep and counting those emerging from 
the pen, one by one, a sheep that was already counted jumped 
back into the pen, all of the animals in the pen are exempt from 
being tithed (Rambam Sefer Korbanot, Hilkhot Bekhorot 8:14). 


NOTES 


If a priest seized it the court does not remove it from his 
possession — 1791 init peyin px pia isp: Tosafot note that 
his ruling would apply only in a case where this owner has an 
arrangement with this particular priest to give him his priestly 
gifts. Otherwise, the court would certainly remove the animal 
rom the possession of the priest, as the owner can claim that 
he intends to give it to another priest. 


If one of those counted jumped into the pen - 12 IM YD? 
paxan: Tosafot ask: Why is the animal that jumped back into 
he pen not nullified by the majority of the animals that had 
not yet been counted, thereby giving it the status of an animal 
hat had not been counted? Tosefot HaRosh answers that this 
is due to the halakha that only an animal whose status as the 
enth animal is certain must be tithed and not one whose status 
as the tenth animal is uncertain (see 7a). Even if based upon 
he principle of nullification it would be considered an animal 
hat had not been counted, this is not analogous to a definite 
status. 


BACKGROUND 


Animal tithe — mana Wy: On three occasions each year, the 
owner of a herd of kosher animals is required to gather all the 
animals born during the preceding period into an enclosure, 
and to let them out one by one. These animals are passed 
“under the shepherd's rod” (Leviticus 27:32), and every tenth 
animal is marked with red paint, to indicate that it is sacred. 
The animals so designated are called animal tithe. If the marked 
animal is fit to be sacrificed, it is brought to Jerusalem, where 
it is sacrificed and eaten by its owner. If fewer than ten animals 
remain, he adds those to the animals from the next tithing 
season and they are tithed together. The details of the halakhot 
of animal tithe are elucidated in tractate Bekhorot. 
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HALAKHA 


Tally fit to reach ten exempts — Wia KI p1: If, while one 
was tithing his sheep, one of those that were not yet counted 
died, those that were led out of the pen and counted are 


exempt from a 


nimal tithe, as a tally fit to reach ten exempts 


the counted animals from being tithed again. The person 


must set aside 
that he tithes 
Bekhorot 8:10). 


Perek I 


those remaining in the pen for the next time 
his sheep (Rambam Sefer Korbanot, Hilkhot 


Daf7 Amuda 


NOTES 


Redemption of a firstborn donkey — sinn wa 119: The 
Torah states that a firstborn male donkey belongs to a priest. 
If the owner prefers, he may redeem it and give the priest a 


lamb instead 
the donkey is t 


see Exodus 13:13). The lamb used to redeem 
he priest's property and has no sanctity. If the 


status of the donkey as firstborn is uncertain, e.g., in a case 


where the mo 


her donkey gave birth to twins, both a male 


and a female, and it is unclear which was born first (Rashi on 
Bekhorot 11a), the owner must designate a lamb, but he is not 


required to give it to a priest. Since the priest is the claimant, 


the burden o 


proof rests upon him, and since his claim 


cannot be proven he cannot collect the lamb. 
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And ifit enters your mind that an animal whose status as firstborn 
is uncertain requires tithing, let him tithe the remaining animals, 
as whichever way you look at it, his tithing would be effective. 
Because if this group of ten emerging now renders the owner obli- 
gated in the animal tithe, he is tithing properly. And if it does not 
render the owner obligated in the animal tithe, as one of the ten is 
the animal that was previously counted, nevertheless, each of the 
other nine is exempt from animal tithe due to the principle of a 
tally fit to reach ten. 


This principle is as Rava says: A tally fit to reach ten exempts" 
oneself from the obligation to tithe. If one began counting animals 
for the purpose of tithing and when he began the tally the group 
was fit to be tithed, but ultimately he was unable to separate the tithe, 
for example, because one of the animals died and there were only 
nine left, those that were counted while the tally was fit to reach ten 
are exempt from the requirement of animal tithe, and the owner is 
not required to include them in the tithe the following year. Simi- 
larly, in a case where one of the ten animals was already counted, 
the other nine are nevertheless exempted by this count, as while he 
was counting them, the tally was fit to reach ten. 


Rather, what have you to say to explain why one is not required 
to tithe his flock in a case where a counted animal jumped back 
into the pen? The Merciful One states: “And all the tithe of the herd 
or the flock, anyone that passes under the rod, the tenth shall be 
sacred to the Lord” (Leviticus 27:32), from which it is derived that 
a certain tenth animal must be tithed, but not an uncertain tenth, 
i.e. an animal that is not certainly the tenth. Here too, the entire 
flock is exempt from tithe because the Merciful One states that 
a certain tenth animal must be designated as tithe and not an 
uncertain tenth, i.e., an animal that is not certainly subject to tithe. 
Therefore, there is proof from the baraita that if a priest seizes an 
animal whose status as firstborn is uncertain, the court removes 
it from his possession. 


Rav Aha of Difti said to Ravina: What are these animals of uncer- 
tain status that that are subject to tithe according to the mishna? If 
we say that the reference is to animals whose status as firstborns 
is uncertain, the Merciful One states: “The tenth shall be sacred 
to the Lord,” indicating that the tithe animal becomes sacred only 
when it is designated as tithe, from which it is inferred: But not 
an animal that is already sacred for a different reason. Therefore, 
since an animal whose status as firstborn is uncertain is already 
considered sacred due to the uncertainty, the sanctity of animal 
tithe would not apply to it. 


Rather, the mishna must be referring to a case of an uncertain 
redemption of a firstborn donkey," i.e., a lamb used as redemp- 
tion for a donkey whose status as firstborn is uncertain. And this is 
in accordance with the statement of Rav Nahman, as Rav Nahman 
says that Rabba bar Avuh says: An Israelite who has ten donkeys 
whose status as firstborn is uncertain in his home separates ten 
lambs to redeem them, and tithes the lambs, separating one as a 
tithe, and they all belong to him, as a priest cannot prove that he 
is entitled to any of the ten. 


An uncertain redemption of a firstborn donkey — i715 pap 
ian W3: If one has ten lambs, each of which was used to 


HALAKHA 


are all considered non-sacred. Therefore, he is required to sepa- 
rate one of the lambs as the animal tithe (Rambam Sefer Zera’im, 


redeem a donkey whose firstborn status was uncertain, they — Hilkhot Bikkurim 12:23). 
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The Gemara asks: What halakhic conclusion was reached about 
this matter of the bathhouse? Come and hear a conclusion, as 
Rabbi Hiyya bar Avin said: There was a similar incident that was 
brought before the school of Rav Hisda, and Rav Hisda brought 
the case before the school of Rav Huna, and Rav Huna resolved 
the issue based on that which Rav Nahman says: With regard 
to any property that one cannot recover from the possession of 
another party by legal process, if he consecrated it while it was in 
the possession of the other party the consecration is not valid. 


The Gemara questions Rav Nahman’s statement: By inference, is it 
so that if one can recover the property from the other party by legal 
process, and he consecrated it, the consecration is valid, although 
he has not yet recovered it? But doesn’t Rabbi Yohanan say: In a 
case where one robbed another of an item and the owner did not 
despair’ of retrieving it, neither the owner nor the robber can 
consecrate it;" this one, the robber, because it is not his, and that 
one, the owner, because it is not in his possession? The indication 
is that one cannot consecrate even his own item if it is not in his 
possession. 


The Gemara answers: Did you think that in the case of the bath- 
house we are dealing with a movable bath? No, we are dealing 
with a bath that is excavated in the ground," in which case once 
its owner can recover it by legal process there is no need to take 
possession of it, as it already exists in his possession. 


§ Rav Tahalifa from the West, i.e., Eretz Yisrael, taught this baraita 
before Rabbi Abbahu: If two people are grasping a garment," this 
one takes up to where his hand reaches, and that one takes up 
to where his hand reaches, and they divide the remainder, the 
part of the garment that is in the grasp of neither, equally. Rabbi 
Abbahu indicated by means of a hand gesture that Rav Tahalifa 
should add: And this is with the proviso that they take an oath." 


The Gemara asks: But then how can you find" a case where the 
halakha in the mishna applies? As the mishna teaches that they 
divide the garment between them, and does not teach that this 
one takes up to where his hand reaches and that one does likewise. 
Rav Pappa said: The mishna is discussing a case where neither of 
them is grasping the garment itself, but rather they are holding 
onto the fringes [bekarkashta]' of the garment. Therefore, each is 
required to take an oath and they divide the garment between them. 


Rav Mesharshiyya said: Learn a halakha with regard to the sym- 
bolic transfer of a cloth® as a formal act of acquisition from Rav 
Pappa’s statement: The entire cloth need not change hands. Rather, 
once the recipient of the cloth has grasped three by three finger- 
breadths of the cloth," which is the minimum size of a cloth that 
can be considered a utensil, the transaction takes effect, as we 
consider such an action to be an implementation of the verse 
upon which acquisition by means of a cloth is based: “Now this 
was the custom in former times in Israel...to confirm all things: A 
man drew off his shoe, and gave it to his neighbor; and this was 
the attestation in Israel” (Ruth 4:7). 


NOTES 


BACKGROUND 
The owner did not despair - pyar wn x: Despair- 
ing of recovering a stolen item is not merely an emotional 
state of mind; it has halakhic ramifications as well. Once 
this happens, the item is considered abandoned property, 
and anyone may take it. This concept is relevant to the 
halakhot of returning lost items, as well as to the halakhic 
status of stolen property. 


Cloth — x10: Transferring ownership by means of a cloth 
is a mode of transaction rooted in the principle of trading 
property. When two people trade items, the formal acquisi- 
tion of one of the items automatically transfers ownership 
of the second item as well. While people naturally trade 
items of equal value, it is not necessary that the items be 
of equal value, and therefore a formal mode of transaction 
by means of a cloth developed as an extension of the 
principle of trading. 

The symbolic transfer of a cloth or some other article 
from one party to another seals any agreement made 
between them, as it is indicative of their willingness to 
proceed with the transaction. Normally, when the owner- 
ship of an item is transferred by means of a cloth, the seller 
grasps the buyer's cloth and then releases it, effecting the 
transfer of his item to the other. The source for this mode of 
transaction is the biblical account in which Boaz purchases 
land and property by means of transferring a shoe to his 
relative (see Ruth 4:7). 


HALAKHA 


Consecration of a stolen item — Saw 321 nwpn: If an 

item was stolen from its owner and he has not despaired 

of recovering it, neither the owner nor the thief can conse- 
crate it (Rambam Sefer Hafla‘a, Hilkhot Arakhin 6:24; Shulhan 

Arukh, Hoshen Mishpat 354:6 and Yoreh De'a 258:6). 


With a bath that is excavated in the ground - xmipa 
ypa: Although one cannot consecrate an item that is 
not in his possession, if he was robbed of land and is able to 
recover it by legal proceedings, he can consecrate it even 
while it is in the robbers possession (Rambam Sefer Hafla‘a, 
Hilkhot Arakhin 6:23; Shulhan Arukh, Yoreh De‘a 258:6). 


Two people grasping a garment — mbps DTN DW: 
The halakha in the mishna that two people holding a gar- 
ment divide it equally applies only in a case where each is 
holding on to the edge of the garment and has less than 
hree by three fingerbreadths in his grasp. If each party has 
a larger part of the garment in his grasp, each receives the 
part that he is holding and they divide the rest equally after 
aking an oath (Rambam Sefer Mishpatim, Hilkhot To’en 
VeNitan 9:9-10; Shulhan Arukh, Hoshen Mishpat 138:3). 


Acquisition by pulling the item - mpwa pap: The Ram- 
bam rules that when an acquisition is effected by means 
of pulling the item, if the one who is acquiring the item 
has at least three by three fingerbreadths of the item in 
his grasp, or even less than that if he is able to pull the 
item toward him, the transaction takes effect. The Rema 
rules in accordance with the opinion of the Rashba that 
the transaction takes effect only if he has at least three by 
three fingerbreadths in his grasp; merely being able to pull 
the item toward him is not sufficient (Rambam Sefer Kinyan, 
Hilkhot Mekhira 5:7; Shulhan Arukh, Hoshen Mishpat195:4). 


LANGUAGE 


Two people grasping a garment... 


and with the proviso that 
they take an oath - mysawo... ova DAT DW: The com- 
mentaries disagree as to whether the obligation of each litigant 
to take an oath is in order to keep the part of the garment that is 
in his grasp, as the Sages instituted this oath in order to prevent 


How can you find - ay Anaw D: Why doesn't the Gemara 
explain that each of them has exactly half the garment in his 
grasp? One answer is that this is an extremely uncommon situ- 
ation, and it is therefore implausible to interpret the mishna as 
referring to this case (Shita Mekubbetzet). 


people from grabbing others’ garments (see 3a), and the rest 


of the garment is divided evenly without the need for an oath 
(Tosafot; Ra’avad; Rashba); or whether the oath is taken primarily 
over the part of the garment that is not in his grasp (Halakhot 
Gedolot; Rambam; Mordekhai). According to both opinions, each 


Once the recipient has grasped three by three fingerbreadths 
of the cloth - wow by wow ma DDN PD: This is the minimum 
size of a garment in terms of the halakhot of ritual impurity as 
well as for the transfer of a cloth as a formal act of acquisition. 


party ultimately takes the oath with regard to both the part that 
is in his grasp and the part that is not in his grasp, due to an 


extension of the oath (Rambam; see Meiri). 


Fringes [karkashta] - «Awaz: This is the Aramaic form of 
the Greek word xpoxúç, krokus, meaning threads of wool. 
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HALAKHA 

A bill of divorce in his wife's hand and a string in his hand - 
Sa amwa ADA ba: In a case where a man gives his wife a 
bill of divorce but part of it, or even a string attached to it, 
remains in his hands, if he is able to pull the bill of divorce 
toward him the divorce does not take effect (Rambam Sefer 
Nashim, Hilkhot Geirushin 5:16; Shulhan Arukh, Even HaEzer 
138:2). 


If the garment was fashioned with gold thread they 
divide it - ppbin nama nyy mnt ow: In a case where 
two people were grasping a garment fashioned with gold 
thread, even if the gold was closer to the side of the garment 
grasped by one of them, the garment is divided equally; the 
gold is not given to the one to whom it was closer (Rambam 
Sefer Mishpatim, Hilkhot To'en VeNitan 9:10; Shulhan Arukh, 
Hoshen Mishpat 138:3). 


NOTES 

We require severance - 943 mm3: From the fact that the 
Torah refers to a bill of divorce as “a scroll of severance’ " (Deu- 
teronomy 24:1), it is derived that for a divorce to take effect 
it must be absolute, severing all connection between the 
husband and the wife once he gives her the bill of divorce. 
This precludes both the existence of a legal connection, e.g., 
a permanent condition upon whose fulfillment the divorce 
is contingent, and the physical possession of part of the bill 
of divorce by the husband. 
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This is because such an amount of the cloth is significant enough 
to be considered as though it were severed from the rest of the 
cloth, and therefore when the recipient grasps it, it effects the 
acquisition, even though the rest of the cloth is still in the hand 
of the other party. 


The Gemara asks: But in what way is this case different from 
the ruling of Rav Hisda? As Rav Hisda said: In a case where a 
husband placed a bill of divorce in his wife’s hand, and a string 
attached to the bill of divorce remained in his hand," if the hus- 
band can still pull the bill of divorce out of her hand and bring it 
to him, she is not divorced; and if he is not able to do so, e.g., if 
the string is too flimsy, then she is divorced. This indicates that 
as long as part of the bill of divorce remains in his hand, it is not 
considered as though he gave it to her. 


The Gemara answers: There, in the case of a bill of divorce, we 
require that it accomplish a complete severance" between the 
husband and wife, and as long as the husband continues to have 
some hold on the bill of divorce there is no complete severance. 
By contrast, here, in the case of a transaction by means of a cloth, 
we require an act of giving, and there is a valid act of giving even 
if only part of the cloth was given. 


Rava says: Even if the garment was fashioned with gold thread, 
they divide it." The Gemara asks: Isn't this obvious? Why would 
a gold garment have a different halakha? The Gemara answers: 
No, it is necessary to state this halakha in a case where the gold 
is in the middle of the garment, neither in one’s hand nor in 
the other’s. 


The Gemara challenges: This too is obvious; the halakha is that 
they divide the remainder. The Gemara answers: No, it is neces- 
sary to state this halakha in a case where the gold is closer to one 
of them, though it is not in his grasp. Lest you say that the one to 
whom the gold is closer can say to the other: Divide it in this 
manner, along the middle line of the garment between us, leaving 
most of the gold in my possession, Rava therefore teaches us 
that they divide the gold equally. The reason is that the other liti- 
gant can say to him in response: What did you see that led you 
to divide it in that manner, e.g., lengthwise? Divide it in this 
manner, e.g., widthwise, so that the gold will be divided equally 
between us. 


§ The Sages taught in a baraita (Tosefta 1:8): In a case where 
two people, a creditor and a debtor, are grasping a promissory 
note, and the creditor says: The promissory note is mine, as 
the debt has not yet been repaid, and I merely dropped it and I 
subsequently found it, and the debtor says: The promissory note 
was once yours, i.e., you lent me the money, but I already repaid 
you, and you therefore gave me the note, in that case the promis- 
sory note must be ratified through its signatories for the creditor 
to collect the debt. In other words, the court must first ascertain 
the validity of the promissory note by verifying that the signatures 
of the witnesses are authentic. This is the statement of Rabbi 
Yehuda HaNasi. 


Rabban Shimon ben Gamliel says: The creditor and the debtor 
divide the debt attested to in the promissory note, i.e., the debtor 
is liable to pay half the amount, due to uncertainty as to who is 
telling the truth. 


If a promissory note fell into the possession of a judge and the 
two parties do not agree as to which of them it belongs, either to 
the creditor, and the debt has yet to have been repaid, or to the 
debtor, and the debt was repaid, it may never be removed from the 
judge’s possession to collect the debt until proofis provided. Rabbi 
Yosei says: The promissory note retains its presumptive status of 
validity and the litigants proceed in accordance with its contents. 
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The Gemara discusses the baraita. The Master said that the promis- 
sory note must be ratified through its signatories. And does this 
indicate that once it is ratified, the creditor collects the entire debt? 
But doesn’t Rabbi Yehuda HaNasi hold in accordance with the 
halakha taught in the mishna with regard to two people holding a 
garment, that they divide the garment? Here too, each party should 
be entitled half the promissory note, and the debtor should therefore 
be obligated to pay only half the debt. 


Rava says that Rav Nahman says: In a case where the promissory 
note was ratified by the court, everyone agrees that the litigants 
divide it, and the debtor repays only half of the debt. They disagree 
with regard to a case where it was not ratified. 


Rabbi Yehuda HaNasi holds that even when a debtor admits that he 
wrote a promissory note," the creditor must ratify it in court in order 
for the creditor to collect the debt. And therefore, if he ratifies the 
promissory note in court he divides it with the debtor, and ifhe does 
not ratify it he does not divide it with the debtor. Ifhe is unable to 
ratify the signatures of the witnesses, he receives nothing even if 
the debtor admits that he borrowed the money. 


What is the reason for Rabbi Yehuda HaNasi’s opinion? He holds 
that an unratified promissory note is merely a shard. Who renders 
this document a valid promissory note? The debtor does. The validity 
of the note is solely dependent on the corroboration of the debtor, 
and doesn’t the debtor say that the debt mentioned in the promissory 
note was repaid? Therefore, the note is worthless unless it is ratified 
by the witnesses in court. 


And Rabbi Shimon ben Gamliel holds that if a debtor admits that 
he wrote a promissory note, the creditor is not required to ratify it" 
in court in order for the creditor to collect the debt. And therefore, 
even if the creditor does not ratify it, the promissory note is valid, 
and they divide it. 


It is taught in the baraita that if a promissory note fell into the pos- 
session of a judge it may never be removed from his possession until 
proof is provided. 


The Gemara asks: What is different about the case where the promis- 
sory note fell into the possession of a judge, such that the creditor 
cannot retrieve it to collect the debt? Rava said this is what the 
baraitais saying: But in the case of another individual, who is neither 
the debtor nor the creditor, who found a promissory note that had 
already fallen into the possession of a judge," it may never be 
removed from his possession until proof is provided. And what are 
the circumstances? What does it mean that the promissory note had 
fallen into the possession of a judge? It is a case where the court wrote 
in the promissory note a ratification certifying that it examined and 
ratified the note and it can be used to collect the debt. 


And the reason the baraita refers specifically to these circumstances 
is that it is not necessary to state that in a case where there is no rati- 
fication written in the promissory note that the creditor cannot use 
it to collect the debt; as it can be said that the debtor wrote the docu- 
ment because he intended to borrow the money, but he ultimately 
did not borrowit. Rather, the baraita states that even in a case where 
there is a ratification written in the promissory note, as it is now 
a ratified promissory note, the finder should not return it to the 
creditor, as we suspect that there was repayment, i.e., that the debtor 
may have repaid the debt, and he lost the promissory note. 


HALAKHA 

Admits that he wrote a promissory note - Wwa Ti 
jansw: In a case where a promissory note has not been 
ratified, and the debtor admits that there was a debt but 
claims that he repaid it, the debtor's claim is accepted. 
In order to avoid that situation, the creditor should have 
the document ratified first and then come to court to 
claim the money due him (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 14:14; Shulhan Arukh, Hoshen 
Mishpat 82:1). 


NOTES 
He is not required to ratify it, etc. - ^3) inh Pp: 
By Torah law, a promissory note signed by two witnesses 
is valid without ratification. The Sages observed that 
forgery was rampant, and they therefore instituted an 
ordinance that a promissory note must be ratified in 
court in order to be used to collect a debt (Rosh). 


HALAKHA 


But another individual who found a promissory note 
that had fallen into the possession of a judge — 1x} 
pt 1 bow ww Kyaw: One who found a promissory 
note may not return it to the creditor even if it was 
ratified in court, as it may have been repaid. Even if 
the debtor admits that he did not repay the debt the 
promissory note may not be returned, due to the sus- 
picion that there is collusion between the creditor and 
the debtor. This is in accordance with Rava's opinion 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:13; 
Shulhan Arukh, Hoshen Mishpat 65:6-7). 
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HALAKHA 


If one found a marriage contract — 7903 WY NYA: In a 
case where one found a marriage contract, even if the hus- 
band admits that it belongs to his wife, the one who finds 
it may not return it to her, due to the suspicion that there 
is collusion between the husband and wife (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 18:12). 


NOTES 

Should not return it to this one or to that one — mm x 
my x) my x: The early commentaries ask: If the possibil- 
ity that the husband already paid the marriage contract is 
taken into account, why is it returned to the wife in a case 
where the husband admits that he has not paid it? Why 
is the possibility of collusion between husband and wife, 
in order to collect the husband's liened property that was 
sold to others, not taken into account? 

The Rashba answers that the tanna of this baraita does 
not take the possibility of collusion into account in the 
case of other monetary documents either (see 13a). The 
Ramban explains that the Gemara is referring to a mar- 
riage contract that does not include a lien on the hus- 
band's property, and therefore there is no possibility of 
collusion. 
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The Gemara discusses the continuation of the baraita: And Rabbi 
Yosei says: The promissory note retains its presumptive status. 
The Gemara explains: And we do not suspect that there was repay- 
ment; had the debt been repaid the debtor would have immediately 
destroyed the promissory note. The Gemara asks: But does Rabbi 
Yosei not suspect that there was repayment? 


But isn’t it taught in a baraita: If one found a marriage contract” 


in the marketplace, in a case when the husband admits that he 
has not yet paid the amount written in the contract to his wife, 
the finder must return the document to the wife. In a case when 
the husband does not admit this, but instead claims that he has 
already paid the amount written in the contract, the one who found 
it should not return it to this one, the husband, or to that one," 
the wife. 


Rabbi Yosei says that there is a distinction between different situ- 
ations: If the wife is still under the auspices of her husband, i.e., she 
is still married to him, the one who found the marriage contract 
must return it to the wife because presumably the husband did 
not pay her the amount specified in the marriage contract during 
their marriage. If the wife was widowed or divorced, he should 
not return it to this party, the husband or his heirs, or to that 
party, the wife, as perhaps she already received payment and the 
contract was later lost by her husband or his heirs. In this case, Rabbi 
Yosei suspects that there was payment. 


The Gemara answers: Reverse’ the order of the tanna’im in the 
baraita and teach it as follows: If the promissory note fell into 
the possession of a judge, it may never be removed; this is the 
statement of Rabbi Yosei. And the Rabbis say: It retains its 
presumptive status. 


The Gemara asks: If so, the contradiction between the statement 
of the Rabbis in this baraita and the statement of the Rabbis 
with regard to the case of the marriage contract is difficult. Whereas 
according to the emended version of the baraita the Rabbis do 
not take into account the possibility that the debt was repaid, in 
the case of the marriage contract the Rabbis take this possibility 
into account. 


The Gemara resolves the problem: The baraita that discusses the 
marriage contract is entirely in accordance with the opinion of 
Rabbi Yosei; it contains no dispute. And the baraita is incomplete, 
and this is what it is teaching:® In a case where the husband does 
not admit that he did not pay the marriage contract, the one who 
found it should not return it to this party or to that party. In what 
case is this statement said? It is said in a case where the woman 
was widowed or divorced. But if she is still under the auspices of 
her husband, the finder must return it to the wife. As Rabbi Yosei 
says: If she is still under the auspices of her husband, the finder 
must return it to the wife. If she was widowed or divorced, he 
should not return it to this party or to that party. 


BACKGROUND 


Marriage contract - 7313: A marriage contact is a legal docu- 
ment given by a husband to his wife upon their marriage, stating 
his obligations toward her during and after their marriage. The 
contract includes a lien on the husband's estate payable if the 
wife is divorced or widowed. The minimum value of such a 
document is two hundred dinars for a virgin bride and one 
hundred dinars for other brides. The general guidelines for a 
marriage contract are given in the Talmud, but its specific provi- 
sions are often based on local custom. In addition, the marriage 
contract may include individual stipulations agreed to by the 
husband and wife. 

The marriage contract gives the marriage halakhic legitimacy. 
Without one, the couple's relationship is considered licentious. 


Reverse — Jiag: Sometimes, when opinions are attributed to 
a pair of Sages in one context, and the opposite opinions are 
attributed to those same Sages in another context, the Gemara 
attempts to resolve the contradiction by suggesting that the 
opinions attributed to these Sages be reversed. Subsequently, 
the Gemara may reject this suggestion, saying: Actually, do not 
reverse the opinions, but instead explain as follows. 


The baraita is incomplete and this is what it is teaching - ON 
ap 97) NENA: This method of explanation is found often 
in the Gemnara. The addition introduced by the Gemara is an 
elaboration upon that which is written in a mishna or baraita, 
which comes to resolve difficulties raised in the Gemara that 
render the mishna or baraita in its original form incoherent or 
inconsistent with another authoritative source. The addition 
provides the necessary clarification. 
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Rav Pappa said: Actually, do not reverse the opinions in the 
baraita, but instead resolve the contradiction differently: Rabbi 
Yosei was telling the Rabbis what the halakha should be in the 
case of a marriage contract according to their statement, i.e., 
according to their opinion that one who finds a promissory note 
needs to take into account that the debt may have been repaid 
already. 


His statement should be understood as follows: In my opinion, 
even if she was widowed or divorced we do not suspect that 
there was payment. But according to your opinion, concede to 
me, in any event, that while she is still under the auspices of 
her husband the finder should return the document to the wife, 
as the marriage contract is not yet subject to payment. Since the 
husband is not yet liable to pay, it is unlikely that he paid. 


And the Rabbis said to him in response: Even if they are still 
married, say that he gave her bundles" of money, and in exchange 
she gave him back the marriage contract. If the finder then returns 
the marriage contract to the wife, that would enable her to collect 
the sum twice. 


Ravina said: Actually, reverse the order of the tanna’im in the first 
baraita," which discusses one who finds a promissory note, and 
resolve the contradiction between the different statements of the 
Rabbis as follows: The reason for the opinion of the Rabbis here, 
that a marriage contract cannot be returned to the wife, is that we 
suspect that the husband wrote two marriage contracts;" after the 
first marriage contract was lost, the husband had to write a second 
one in its stead. Returning to the wife the marriage contract that 
was found would enable her to collect twice. And Rabbi Yosei 
holds that it should be returned to the wife because he does not 
suspect that the husband wrote two marriage contracts; in his 
opinion, it is a rare occurrence. 


§ Rabbi Elazar says: With regard to the dispute between Rabban 
Shimon ben Gamliel and Rabbi Yehuda HaNasi in the case of a 
creditor and a debtor both grasping a promissory note, Rabban 
Shimon ben Gamliel holds that they divide the promissory note 
evenly, specifically in a case where both are grasping™ the stan- 
dard part of the promissory note, i.e., the part that contains the 
standard formulation of the note, or both are grasping the essen- 
tial part" of the promissory note, where the names of the creditor 
and debtor are written, as well as the amount owed and the date. 
But if one of them is grasping the standard part and the other 
one is grasping the essential part, they divide the promissory 
note between them based on the section that each of them is 
holding; this one takes the standard part and that one takes the 
essential part. And Rabbi Yohanan says: Actually, they divide 
everything equally. 


The dispute in a case where both are grasping, etc. - npibnn 
^D DPT DAWwa: In a case where a debtor and creditor are 
both holding a promissory note and each claims that he was the 
one who lost it, each of them takes an oath and they divide its 
value. This is the opinion of the Rif and the Rambam, who rule in 
accordance with the opinion of Rabbi Yohanan. 

Others hold that if one of the litigants is holding the essential 
part of the document and the other is holding the standard part, 
the one holding the essential part receives the difference in 
value between the essential part and the standard part, and each 
takes an oath and they divide the rest. This is the opinion of the 


HALAKHA 


because much of the discourse in this discussion in the Gemara 
is in accordance with his opinion (Beit Yosef). 

Some authorities rule in accordance with the opinion of Rashi 
that according to the conclusion of the Gemara, there is no dis- 
pute between Rabbi Elazar and Rabbi Yohanan; both agree that if 
one of the litigants is holding the essential part of the promissory 
note and the other is holding the standard part, the one holding 
the essential part receives a higher amount. Otherwise, even if 
the essential part is closer to the grasp of one of the litigants, the 
value of the promissory note is divided equally (Shulhan Arukh, 
Hoshen Mishpat 65:15). 


Rosh, who rules in accordance with the opinion of Rabbi Elazar, 


NOTES 

He gave her bundles - mpag "I: Rashi explains that 
the husband gave his wife money so that after his death 
she would not have to become involved in litigation in 
order to collect the sum due her in the marriage contract. 
This raised a discussion among the early commentaries 
as to whether this halakha applies with regard to one 
who finds a promissory note as well, i.e., whether the 
possibility that the debtor repaid the debt before it was 
due is plausible enough that the promissory note cannot 
be returned to the creditor in such a case. Some com- 
mentaries suggest that this possibility is plausible only in 
the case of a marriage contract, since if a married couple's 
marriage contract is misplaced the husband is obligated 
to produce a new one, and in such a case he may have 
given his wife money instead (Rashba; Ritva). 


Reverse the first baraita — xap Jiag: According to 
Ravina's explanation, in order to resolve the contradiction, 
reversing the last baraita would have also been effective. 
Some commentaries explain that Ravina maintains that 
the possibility that there was payment need not be taken 
into account, and therefore he sought to establish that as 
the majority opinion (Shita Mekubbetzet). 


We suspect that the husband wrote two marriage con- 
tracts - niains my wnt: This suspicion is unique 
to marriage contracts and does not apply to other docu- 
ments, due to the halakha that a husband and wife are 
prohibited from engaging in intercourse in the absence 
of a marriage contract. If the marriage contract is lost, the 
husband must write the wife a new one. Consequently, 
a situation might arise where the wife has two marriage 
contracts in her possession. 


The dispute [mahaloket]...where both are grasping — 
wp op awwa npiona: Although the term mahaloket 
usually refers to a dispute, in this context Rashi and most 
other commentaries interpret the term as meaning divi- 
sion. In other words, the value of the promissory note is 
divided evenly between the two litigants only if both are 
grasping both the standard part and the essential part 
of the promissory note. The reason for this interpretation 
is that the halakha stated here seems unrelated to the 
dispute between Rabban Shimon ben Gamliel and Rabbi 
Yehuda HaNasi; Rabbi Elazar’s distinction is valid accord- 
ing to both opinions. The Levush Mordekhai interprets the 
word mahaloket in its usual sense, and understands that 
this was the Rambam' interpretation as well. 


Standard part and essential part - yim Daw: There are 
many different interpretations of these terms. Rashi holds 
that the essential part is the first part of the promissory 
note, which includes all of the specific details of the loan, 
i.e., the names of the debtor and the creditor, the sum, 
and the date and location where the loan was given. 
The standard part includes the standard formulation of 
the document. 

Others explain that the essential part is that section of 
the promissory note that includes the signatures of the 
witnesses and a summary of the document's contents, 
and the standard part is the first part of the document, 
which does not include the witnesses’ signatures. See 
Rambam, Rashba, and Rosh, who elaborate extensively 
on this topic. 
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The Gemara asks with regard to Rabbi Yohanan’s statement: And 
does he hold that this is the halakha even in a case where one is 
grasping the standard part and one the essential part? But isn’t 
it taught in the baraita that was cited above with regard to a gar- 
ment: This one takes up to where his hand reaches and that one 
takes up to where his hand reaches? Here as well, if one is grasping 
the standard part and the other is grasping the essential part, they 
should take the parts they are holding. The Gemara answers: No, 
this halakha that Rabbi Yohanan stated is necessary for a case 
where the essential part is located in the middle. He was not 
discussing the case where one was grasping the standard part and 
the other one was grasping the essential part. In that case, he would 
agree that each takes the part he was grasping. 


The Gemara asks: If so, what is the purpose of stating that they 
divide it equally? That is obvious. The Gemara answers: No, it is 
necessary in a case where the essential part of the document is 
closer to one of them. Lest you say that the one to whom the 
essential part is closer can say to the other one: Divide it in this 
manner, leaving the essential part on my side, Rabbi Yohanan 
teaches us that the other one can say to him in response: What 
did you see that led you to divide it in that manner? Divide it in 
this manner, so that we will both share the essential part. 


Rav Aha of Difti said to Ravina: According to the opinion of 
Rabbi Elazar, who says this one takes the standard part and that 
one takes the essential part, why do either of them need it? Does 
he need half of the document to cover the opening of his flask?" 
Having half a promissory note is of no legal consequence. 


Ravina said to him: The division in question is not division of 
the document itself, with each taking half of the paper. It is a divi- 
sion of its monetary value, as the value of each section of the 
promissory note is compared to the value of the other. 


The one grasping the essential part of the promissory note, which 
contains the date, can say this: Consider a promissory note that 
has the date written on it; how much is it worth? And considera 
promissory note that does not have the date written on it; how 
much is it worth? The significance of writing the date is that if a 
creditor is in possession of a promissory note that has the date 
written on it, he can collect his debt even from liened property 
that has been sold by the debtor to another individual after taking 
the loan. But if a creditor is in possession of the other kind of 
promissory note, i.e., one that does not have the date written on it, 
he cannot collect his debt from liened property. Therefore, the 
other party, who is grasping the standard part of the document, 
gives him the difference between the two values. 


And this is also true in general, with regard to cases where we 
said that the two litigants divide the disputed item: The reference 
is to the monetary value, and not division of the actual item. As, 
if you do not say so, but rather you hold that the item itself is 
divided, in the case of two people who come to court holding a 
garment, do they also divide the garment itself into two? But by 
doing so they would ruin it. The Gemara rejects this proof: This 
is not difficult, as it is possible to explain that they actually cut 
the garment in two. 


NOTES 


To cover the opening of his flask — inniby >) by nyh: concerns greater value. Otherwise it would make no differ- 


Although there are instances in which the Gemara assumes 
that people might become involved in litigation in a dispute 


ence whether the paper contains the standard part or the 
essential part of the promissory note (Ramban). 


over a small piece of paper, here it is clear that the dispute 


Perek I 
Daf8 Amuda 


DRY NATT 


MYU ANT DYNI NTN 
xdat ni 7 ppn namna 
WP xb KI IAIDON NI aa 

"Dhn Bry xo 


rasby past ony vapor em 
amt abo ny 37 131 maT 
- mim soba! IAVIDAN NT 
x7 - MmeD ‘xbx awh xn 
x37 wah - xis IAD 

mI- 


NIX a JOM 32 197 WK 


-VIN map xd jaya xpop nt 
vas by name ‘nD it TUYA 
vag by NDAY 9d N ypIP 
mt xy at i map xn YIP 


nen nap = a TYN 


T? NPN D77 37 N 
map ed -swanb TEYA PINT 
in - MID AT MDT) Wan 

marb DAEA mD T 


xx imdw y ew yin 
pom) we - a33) h sian 
1 - way NA PIN -I 
muah? IT 180 ONT OWN 

APA pow marb Wa 


PDS MIDST NWT KII VAN 
Moy PANTO Nps wan a 
Tips TR- VW pY Tin 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This is because each party receives an item that has monetary value, 
as it is fit to be made into a garment for small children. 


The Gemara asks: But as for that which Rava said, that if the garment 
was fashioned with gold thread they divide it, does that also mean 
that they divide the garment itself? By doing so they would ruin it. 
The Gemara answers: That is not difficult, as after the garment is 
divided it is fit to be made into a garment for the children of kings 
or wealthy people. Therefore, it is not ruined. 


The Gemara asks: But with regard to that which we learned in the 
mishna (2a): If two people were sitting on an animal and each of 
them claims to own the entire animal, they each take an oath and 
divide the animal, does that also mean that they divide the animal 
itself? By doing so they would ruin it. Granted, ifit is a kosher animal 
it is fit to be slaughtered and divided between them for the meat. But 
if it is a non-kosher animal, slaughtering it and dividing the carcass 
would ruin it and render it worthless. Rather, clearly they divide its 
monetary value." Here too, in the other cases where the ruling is to 
divide the item, it means that the litigants divide its monetary value 
and not the item itself. 


§ Based on an inference from the mishna on 2a, Rami bar Hama 
says: That is to say: In a case of one who performs an act of acquisi- 
tion by lifting a found item on behalf of another," the other person, 
i.e., the latter, acquires ownership of the item. 


Rami bar Hama explains his inference: As, ifit enters your mind that 
if one lifts a found item for another the other does not acquire the 
item, this garment has not been acquired by either of the two litigants, 
as each prevents the other’s acquisition. If that were the case, this part 
of the garment, held by one of them, would be considered as though 
it is still lying on the ground, and that part of the garment, held by 
the other one, would be considered as though it is still lying on the 
ground, and neither this one nor that one acquires it; if a third party 
takes it, it is his. Rather, isn’t it correct to conclude from it that in a 
case of one who performs an act of acquisition by lifting a found 
item on behalf of another, the other person acquires the item? 


Rava said: This is not a proof, as actually I could say to you that in 
a case of one who performs an act of acquisition by lifting a found 
item solely on behalf of another, the other person does not acquire 
the item. And here in the mishna, this is the reason the two litigants 
acquire the garment: Since each of the litigants acquires part of 
the garment for himself, he also acquires the other part for the 
other one. 


Rava adds: Know that one who acquires an item for himself can 
acquire part of it for another, as, if someone says to his agent: Go 
out and steal an item for me, and the agent stole that item, the one 
who sent him is exempt from liability, due to the principle that there 
is no agency for sin; but partners who stole" an item together are 
both liable even if only one of them actually lifted the item. What is 
the reason that they are both liable? Is it not because we say that 
since the one who lifted the item acquires part of it for himself, he 
also acquires the other part for the other one, his partner? The 
Gemara concludes: Learn from it that this principle is correct. 


Rava said in continuation of his statement: Now that you said" 
that we say: Since [miggo] one acquires part of an item for himself 
he can also acquire the other part for another, another halakha can 
be derived: In a case of a deaf-mute" and a mentally competent 
person who lifted a found item" simultaneously, since the deaf- 
mute acquires his part of the item, the mentally competent person 
also acquires his portion. 


NOTES 


Rather its monetary value — nd xbx: The Gemara’s proof 
that they do not divide the animal is based on common 
sense; it is unreasonable that they would have to ruin the 
value of the animal by dividing it. Why isn’t the same com- 
mon sense applied with regard to a promissory note? The 
Rashba answers that although the creditor would lose from 
tearing the document in half, the debtor would profit, so 
it is theoretically possible that they would have to tear it. 
By contrast, in the case of an animal, there is no possibility 
that they would have to kill it, since they would both lose. 


Now that you said - AY% KAW: This is a peculiar wording, 
as it was Rava himself who authored the previous statement. 
Some commentaries emend the text, changing the name of 
the amora of one of the two statements (Shita Mekubbetzet). 
Others explain that Rava's statement that one who acquires 
part of an item for himself can acquire the other part for 
another person is universally accepted (Ritva). 


Deaf-mute - wan: The Sages consider a deaf-mute as one 
who is not mentally competent, having the same halakhic 
status as an imbecile and a minor. By Torah law, he is not 
obligated to perform any mitzvot and is unable to acquire 
property. Nevertheless, since deaf-mutes are considered to 
have a certain degree of capacity, the Sages instituted several 
ordinances for their benefit, e.g., that they have the ability to 
gain ownership of an ownerless item. 


HALAKHA 


Monetary value — mt: Wherever it is stated in these 
halakhot that the litigants divide the item, the reference 
is to the item’s monetary value. The Sma explains that this 
principle refers to an item that would be ruined, or its value 
reduced, were it to be physically divided (Rambam Sefer 
Mishpatim, Hilkhot To’en VeNitan 9:10; Shulhan Arukh, Hoshen 
Mishpat 138:4). 


One who performs an act of acquisition by lifting a found 
item on behalf of another - ivan TRYA PIAT: In the 
case of one who performs an act of acquisition by lifting a 
found item on behalf of another, the other person acquires 
the item. There are authorities who limit this principle to a 
case where the one who lifted the item stated his inten- 
tion explicitly as he lifted the item. If he failed to do so he 
can renege on his original intention (Sma; Ketzot HaHoshen). 
Others maintain that even if he said nothing when he lifted 
the item, but he intended to acquire it on behalf of another 
and subsequently acknowledged this intention, he cannot 
renege on his original intention (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 17:3; Shulhan Arukh, Hoshen Mishpat 
269:1, and Shakh and Netivot HaMishpat there). 


But partners who stole — 1233 pamwy: Partners who stole 
an item jointly are obligated to repay double the value of 
the item. If one of them slaughtered or sold a stolen animal 
with the other's knowledge, together they pay four or five 
times the value of the animal (Rambam Sefer Nezikin, Hilkhot 
Geneiva 2:14). 


A deaf-mute and a mentally competent person who lifted 
a found item - mesa Wainy npsiwan: Ifa deaf-mute and 
a competent person lifta found item simultaneously, neither 
acquires it. Since the deaf-mute person does not acquire the 
item, neither does the competent person. If another person 
seizes the item from them, he acquires it. If a deaf-mute alone, 
or two deaf-mutes, lift a found item, the Sages instituted an 
ordinance that they acquire ownership of the item, so that 
others would not seize it from them, leading to a quarrel 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:4; Shulhan 
Arukh, Hoshen Mishpat 269:4). 
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The Gemara asks: Granted, the deaf-mute acquires his portion 
of the found item, as a mentally competent person lifted it for 
him; since the mentally competent person acquired his own part, 
he also acquired the other part for the deaf-mute. But how does 
the mentally competent person acquire his part? He needs the 
deaf-mute to acquire it for him, and a deaf-mute cannot acquire 
an item for another. 


Rather, say Rava’s statement differently: The deaf-mute acquires 
his part, but the mentally competent person does not acquire 
his part. And what is the principle of miggo from which Rava 
derives this halakha? It is not the principle that one who acquires 
a found item for himself can acquire part of it for another as well, 
but rather: Since [miggo] in general two deaf-mutes" who pick 
up an item simultaneously acquire it, in this case too, the deaf- 
mute acquires it, even though the mentally competent person 
does not acquire it. 


The Gemara asks: What is this derivation? Even if you say that 
in a case of one who performs an act of acquisition by lifting a 
found item on behalf of another, the other person acquires it, 
as Rami bar Hama says, this statement applies only where he 
lifts it with the intention of having the other person acquire the 
item. But in this case, the mentally competent person lifted the 
item with the intention of acquiring it for himself; he had no 
intention of acquiring it for the deaf-mute. Ifhe does not acquire 
the item for himself, does he acquire it for others? 


Rather, say that since the mentally competent person does not 
acquire any part of the found item, the deaf-mute does not 
acquire it either. 


And if you would say: In what way is this case different from 
the general case of an item that was found by two deaf-mutes, 
in which they both acquire it? The answer is that there, in that 
case, the Sages instituted an ordinance for them that they both 
acquire the item so that they will not come to quarrel with 
others who want to take the item from them due to the fact that 
a deaf-mute lacks the halakhic ability to acquire the item. Here, 
in the case of the deaf-mute and the mentally competent person, 
the deaf-mute says to himself: If even the mentally competent 
person does not acquire the item, can I acquire it? Therefore, in 
that case, he will not quarrel if others take the item from him. 


Rav Aha, son of Rav Adda, said to Rav Ashi: From where 
in the mishna is Rami bar Hama’s inference drawn? If we say 
that he infers it from the first clause of the mishna, i.e., the case 
of two people holding a garment, isn’t the case there one in 
which this one says: All of it is mine, and I lifted the entire 
garment; and that one says: All of it is mine, and I lifted the 
entire garment? How can the halakha where one acquires an 
item for another be inferred from that case? 


Rather, he infers it from that which is taught later in the mishna: 
This one says all of it is mine and that one says all of it is mine. 
Why do I need this case as well? The first case, where each one 
says: I found it, is sufficient. Rather, learn from the superfluous 
case in the mishna’ that even if they lifted it simultaneously, they 
divide it and a third party has no right to take it, as in a case of 
one who performs an act of acquisition by lifting a found item 
on behalf of another, the other person acquires the item. 


Since in general two deaf-mutes — xnbya porn wt ian: 
There are those who explain this as follows: Since the ability ofa 
deaf-mute to acquire property is based on a rabbinic ordinance, 
it is logical that the Sages also instituted that he should have 
the ability to acquire property on behalf of another deaf-mute 


(Rosh). 


NOTES 


The superfluous case in the mishna — nyn? Awa: Rashi indi- 
cates, and the Rid states explicitly, that the superfluous case in 
the mishna is the first case, where each litigant says: | found 
it. Since more detailed halakhot are subsequently introduced, 
the first clause is understood as teaching the halakha of Rami 
bar Hama. 
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The Gemara asks: But that clause in the mishna is not superfluous; 
didn’t we already establish (2a) that the first clause is referring 
to a dispute over a found item, and the latter clause is referring 
to a case of buying and selling, where each party claims that he 
is the one who bought the item from its seller? 


Rather, Rami bar Hama infers his ruling from the latter clause 
of the mishna, i.e., the case where this one says all of it is mine 
and that one says half of it is mine. Why do I need this case as 
well? What does it add to the previous cases? Rather, learn from 
this superfluous case in the mishna that in a case of one who 
performs an act of acquisition by lifting a found item on behalf 
of another, the other person acquires the item. 


The Gemara asks: And from where is it inferred that this clause 
is referring to the case of a found item? Perhaps it is referring to 
a case of buying and selling. 


And if you would say: If it were referring to a case of buying and 
selling, what would be the purpose of stating it, as it adds no 
novel ruling? One could answer that it was necessary to teach 
this additional case, as otherwise it might enter your mind to say 
that the one who says: Half of it is mine, should be considered 
the equivalent of one returning a lost item; he could have 
claimed that the garment was entirely his, and instead he con- 
ceded half of it to the other party and consequently he should be 
exempt from taking an oath. To counter this, the mishna teaches 
us that he is not exempt, as perhaps this person is employing 
artifice. Perhaps he is thinking: If I say that all of it is mine I will 
need to take an oath. I will state this claim, that half of it is 
mine, as I will thereby be considered the equivalent of one 
returning a lost item, and I will be exempt from taking an oath. 
Therefore, this clause is not superfluous; it teaches that this litigant 
is not considered the equivalent of one returning a lost item. 


Rather, Rami bar Hama infers his ruling from this clause: If 
two people were sitting on an animal, and each of them claims 
that it is his, each of them takes an oath and they divide the 
value of the animal. Why do I need this case as well? It teaches 
no novel halakha. Rather, learn from this superfluous clause in 
the mishna that in a case of one who performs an act of acquisi- 
tion by lifting a found item on behalf of another, the other 
person acquires the item. 


The Gemara asks: But perhaps this mishna teaches us that one 
who sits on an animal also acquires it, even though he has not 
caused the animal to move. 


Rather, Rami bar Hama inferred his ruling from the last clause 
in the mishna: When they each admit to the validity of the other's 
claim or when they have witnesses attesting to their claims, they 
divide it without taking an oath. To what case is the mishna 
referring? If it is referring to a case of buying and selling, does it 
need to be said? Rather, is it not referring to a found item? 
Accordingly, the reason they divide the item is that they know- 
ingly lifted it together, and they intended to acquire it for both of 
them. And learn from it that in a case of one who performs an 
act of acquisition by lifting a found item on behalf of another, 
the other person acquires the item. 


The Gemara comments: And Rava said to you that this clause 
is based on a different principle: When one acquires an item, 
since he acquires it for himself he can also acquire part of it 
for another person. 


§ The mishna teaches: If two people were sitting on an animal, 
or one was sitting on the animal and the other one was leading it, 
and each claims ownership of the animal, they must each take an 
oath and they divide it. Rav Yosef said: Rav Yehuda said to me: 
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NOTES 


| heard two halakhot from Master Shmuel - man nwaw 
ma bnw ‘wat: The Rosh writes that Rav Yehuda did not 
hear these as two separate halakhot. Rather, two similar 
cases of sitting on an animal and leading an animal came 
before Shmuel at the same time, and Rav Yehuda did not 
remember how Shmuel ruled in each case. 


Sits and leads — 31310) 3137; The early commentaries ask 
why the mishna, which discusses a case where one person 
is sitting on the animal and another is leading it, is not 
immediately cited as proof that one can acquire an ani- 
mal by sitting on it. Rabbeinu Yosef Kaltzon of Jerusalem 
answers that Rav Yehuda was uncertain as to the nature of 
the case discussed in the mishna, i.e., whether it is referring 
to one who is sitting on the animal and holding the reins, 
to one who is riding the animal and driving it with his feet, 
or to one who is passively sitting on the animal. Therefore, 
no definite conclusion can be reached from the mishna 
(Talmid Rabbeinu Peretz). 

The Ran explains that the case in the mishna may be 
irrelevant to the halakhot of acquiring an animal, e.g., it may 
be a case where the one sitting on the animal claims that 
he found it first, acquired it with one of the standard acts of 
acquisition, and then mounted it. Subsequently, the other 
person came and took hold of the reins. 


Animals of diverse kinds - mana gha: There are two 
separate prohibitions that apply to animals of different 
species: The prohibition against mating animals of two 
diverse kinds (Leviticus 19:19), and the prohibition against 
performing labor with two diverse kinds of animal yoked 
together (Deuteronomy 22:10). 


And the one sitting in the wagon - {i773 awir: Although 
one is liable to receive lashes only for a transgression com- 
mitted through an action, in this case sitting in the wagon is 
considered an action because the animal begins to walk as 
soon as the person sits down in the wagon. Similarly, when 
one mounts an animal, even without driving it, the anima 
begins to walk when it feels his weight. 


Holding the reins does not effect acquisition - nypin 
Diy xd: This is referring to one who holds the reins withou 
pulling the animal, in which case there is no transaction 
by pulling. Therefore, the transaction is effective only i 
he owner either hands him the reins or tells him to hold 
he reins and acquire the animal. By contrast, in a case 
where one pulls the animal, he acquires it even withou 
he owner's initiating the act of acquisition. 


HALAKHA 

Leading animals of diverse kinds — Dya TPI: One 
may not sit in a wagon drawn by animals of diverse kinds, 
e.g. an ox and a donkey, and all the more so one may not 
lead that wagon. Not only is the one leading the wagon 
liable to receive forty lashes, the one sitting in the wagon 
is also liable, in accordance with the unattributed opinion 
in the mishna in tractate Kilayim (8:3). Although Shmuel 
reverses the opinions in that mishna, the answers to the 
Gemara’s challenges against Shmuel's opinion are forced 
(Rambam Sefer Zera‘im, Hilkhot Kilayim 9:9; Shulhan Arukh, 
Yoreh De'a 297:12). 


LANGUAGE 


Wagon [karon] — țin: From the Greek kappov, karron, 
meaning wagon or carriage. 


Indeed [ivra] — x12%: A loanword from Middle Iranian 
languages, where abar (or the form éwar in Middle Persian) 
means: Certainly. 
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I heard two halakhot from Master Shmuel," one halakha with 
regard to one who sits in a riding position on an animal, and the 
other halakha with regard to one who leads" an animal. With regard 
to one case I heard that he thereby acquires the animal, and with 
regard to the other one I heard that he does not acquire the animal. 
But I do not know which halakha applies to which of them. 


The Gemara asks: What are the circumstances? If we say that this 
is referring to one who sits in a riding position alone and to one who 
leads alone, is there anyone who says that one who leads an animal 
alone does not acquire it? Pulling an item, or leading an animal, is 
a classic mode of acquisition (see Kiddushin 25b). Rather, if there is 
a case where it could be said that one does not acquire the animal, 
it is obviously in the case of one who sits in a riding position that it 
could be said. Therefore, why was Rav Yehuda uncertain? 


The Gemara answers: Rather, his dilemma was with regard to a case 
where one sits in a riding position on the animal while another leads 
it. What is the halakha? Which of them acquires the animal? Does 
the one sitting in a riding position on the animal take precedence, 
as the animal is in his grasp, since his legs are grasping the sides of 
the animal, or perhaps the one leading the animal takes precedence, 
as it walks because of him? 


Rav Yosef said: Rav Yehuda said to me: Although I do not remem- 
ber what Shmuel said, let us see if we can analyze this ourselves, as 
we learned in a mishna concerning the prohibition against leading 
animals of diverse kinds (Kilayim 8:3):" If two animals of diverse 
kinds," e.g., a horse and a donkey, are harnessed to the same wagon, 
the one leading the animals incurs the forty lashes for transgressing 
the Torah prohibition: “You shall not plow with an ox and a donkey 
together” (Deuteronomy 22:10), and the one sitting in the wagon 
[bakaron]™ also incurs the forty lashes. Rabbi Meir deems the one 
sitting in the wagon exempt, as he did not perform any action. 


And from the fact that in his version of the mishna Shmuel reversed 
the opinions and taught: And the Rabbis deem the one sitting in 
the wagon exempt, it can be inferred that he agrees with this opinion 
that the one sitting in the wagon is considered to have not performed 
any action, as the halakha is in accordance with the opinion of the 
Rabbis in their disputes with Rabbi Meir. Conclude from it that one 
who sits on an animal alone does not acquire it, as sitting on an 
animal is not considered a significant action, and all the more so 
one who sits on an animal while another leads the animal does not 
acquire the animal. 


Abaye said to Rav Yosef: Didn’t you say to us many times 
with regard to this halakha: Let us see if we can analyze this our- 
selves, followed by the proof from the aforementioned mishna? 
And you did not say to us that this statement was in the name of 
Rav Yehuda. Rav Yosef had an illness that caused him memory 
loss. Consequently, some of his later statements of halakha were 
inaccurate, and Abaye suspected that he attributed this statement 
to Rav Yehuda erroneously. 


Rav Yosef said to him: Indeed [ivra],! I remember that Rav 
Yehuda stated this proof, and I also remember that I said to him 
in response: How can the Master resolve the case of one who sits 
on an animal via proof from the case of one who sits in the wagon? 
One who sits in the wagon does not hold the reins, whereas one 
who sits on the animal holds the reins. And Rav Yehuda said to me 
in response: Rav and Shmuel both say that holding the reins of an 
ownerless animal does not effect acquisition’ of it. Consequently, 
there is no difference between sitting on an animal and sitting in a 
wagon drawn by an animal. 
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There are those who say that the exchange between Abaye and 
Rav Yosef was as follows: Abaye said to Rav Yosef: How can the 
Master resolve the case of one who sits on an animal via proof 
from the case of one who sits in the wagon? One who sits in 
the wagon does not hold the reins, whereas one who sits on the 
animal holds the reins. Rav Yosef said to him: Idi taught in a 
baraita like this: Holding the reins of an ownerless animal does 
not effect acquisition of it. 


It was also stated that Rabbi Helbo says that Rav Huna says: With 
regard to holding the reins of an animal in order to acquire it, if 
he is attempting to acquire it from another person," he acquires 
the animal. But with regard to acquisition of a found animal, or 
with regard to acquisition of an animal that was the property of 
a convert" who died without heirs, leaving his property ownerless, 
it does not effect acquisition. 


The Gemara explains: What is the meaning of the term reins 
[moseira]? Rava said: Idi explained to me that they are used like 
a person who transmits [moser] an item to another, i.e., they are 
used to transfer the ownership of the animal. Granted, in a case 
where one takes the reins from another, this effects acquisition 
of the animal, as the other person hands them to him. But in 
a case of a found animal or of one that was the property of a 
convert," who is handing him the reins, enabling him to acquire 
the ownerless animal? Since there was no transaction, one cannot 
acquire the animal by merely holding the reins. 


The Gemara raises an objection from the mishna: If two people 
were sitting in a riding position on an animal, or if one was sitting 
on it in a riding position and the other was leading it, they divide 
it after taking an oath. In accordance with whose opinion is this 
mishna? If we say that it is in accordance with the opinion of Rabbi 
Meir, now, in his opinion, even one who sits in a wagon acquires 
the animal that is pulling the wagon. Is it necessary to state that 
one who sits in a riding position on an animal acquires it? Rather, 
is it not the opinion of the Rabbis? And learn from it that one 
who sits in a riding position on an animal acquires it." 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the one sitting on the animal also leads, 
i.e., drives it by squeezing or kicking it with his legs. The Gemara 
asks: If so, this is the same as leading the animal by pulling the 
reins, as the essential factor in both is that one causes the animal to 
move, so why does the mishna need to mention it? The Gemara 
answers: The tanna teaches two types of leading," both pulling the 
animal by the reins and driving it while sitting on it. Lest you say 
that one who is sitting in a riding position on the animal takes 
precedence, as he is both leading the animal and also holding it 
by the reins, the tanna teaches us that the claim of the one sitting 
in a riding position on the animal is not stronger than the claim of 
the one leading it by the reins. 


Come and hear a different proof from a baraita: With regard to two 
people who were pulling a camel or driving a donkey together, 
or one who was pulling it and one who was driving it, 


NOTES 
The property of a convert — 337 +933: One who was born 
a Jew has heirs by definition, as all Jews are related in some 
way. A convert, however, is considered reborn; his gentile 
family does not inherit from him. Consequently, if he dies 
without a wife or children his estate becomes ownerless. 


Two types of leading — aaa 3113 "A: The Rashba explains 
that these are two different answers: First, the Gemara 
answers that the tanna teaches two types of leading, and 
then it answers that when the one sitting on the animal also 
holds it by the reins, he acquires it. 


HALAKHA 


Holding the reins of an animal in order to acquire it from 
another person — ivarm TDi: According to the Beit Yosef, an 
animal can be acquired only by means of one’s pulling it. Others 
say that a large animal can be acquired by its owner's handing 


over the reins to the one acquiring it (Haggahot Maimoniyyot). 


Yet others maintain that even a small animal can be acquired 
in that manner if it is handed over in the presence of the owner 
(Tur, citing Rashi and Rabbeinu Tam; Sma). 

The early commentaries disagree with regard to whether the 
seller must physically hand the reins to the buyer or whether 


it is sufficient for the buyer to take the reins himself at the 
instruction of the seller (Shulhan Arukh, Hoshen Mishpat 1971 
and Arukh HaShulhan there). 


A found animal or...one that was the property of a con- 
vert — 737) D220) MMA: If one takes the reins of an ownerless 
animal or one that had been the property of a convert who died 
without heirs, he does not thereby acquire the animal. If another 
person pulls or leads the animal, that person takes ownership 
of it, and the one holding the reins merely acquires the reins 


(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:6; Shulhan 
Arukh, Hoshen Mishpat 271:2). 


Acquisition of an animal through sitting on it - 72372 pap: 
According to the Rif and the Rambam, one can acquire an 
animal by sitting on it, even if he does not drive it. The Rosh and 
the Tur hold that one acquires the animal only if he also drives it 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:7; Sefer Kinyan, 
Hilkhot Mekhira 2:6; and Sefer Mishpatim, Hilkhot To'en VeNitan 
9:7; Shulhan Arukh, Hoshen Mishpat 1381, 197:5, 271:3). 
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Perek | 
Dafo Amuda 


BACKGROUND 


A camel and a donkey - inm box The difference 


between pulling a came 
both the nature of these animals and the way that tl 
are trained to be led. A donkey tends to be driven, i.e., 


and driving a donkey is due to 


hey 
the 


donkey walks in front, followed by its driver, who holds a 


prod with which he directs the donkey. A camel canno 


be 


driven in that way; instead, a halter or a nose peg is placed 


on its nose and the leader walks in front of it and pul 


sit. 


This difference was so well known that the Sages describe 


a person who holds a self-contradictory position in 


he 


Gemara as: A donkey driver and a camel driver (Eiruvin 35a), 


i.e., one who must fill two contradictory roles. 


NOTES 


And there are those who raise an objection [motiv] 
from the latter clause - x5°BA 27127 PNY: According to 


one of the early commentaries, the Aramaic word for 


rais- 


ing an objection, motiv, in this case means to bring proof, 


i.e., there are those who bring proof from the latter cla 


use 


in support of Shmuel’s opinion that one cannot acquire an 


animal by sitting on it (Talmid Rabbeinu Peretz). 
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they have both acquired the animal in that manner. Rabbi Yehuda 
says: Actually, one acquires an animal only through pulling in the 
case of a camel or driving in the case of a donkey,’ as that is the 
manner in which they are normally directed. 


In any event, it is taught in the baraita: Or one who was pulling 
and one who was driving, which indicates that pulling and driv- 
ing are indeed effective modes of acquisition, but sitting in a riding 
position on an animal is not. 


The Gemara rejects this inference: The same is true with regard to 
even sitting in a riding position on an animal; it is an effective 
mode of acquisition. And the reason that the baraita teaches spe- 
cifically the modes of pulling and driving is only to exclude the 
opinion of Rabbi Yehuda, who says that one acquires an animal 
only through pulling in the case of a camel or driving in the case 
ofa donkey. Therefore, the first tanna teaches us that even in the 
opposite manner, i.e., pulling a donkey or driving a camel, one 
acquires the animal. 


The Gemara asks: If that is so, then let the first tanna combine the 
cases and teach them as follows: With regard to two people who 
were pulling or driving either a camel or a donkey, they each 
acquire the respective animal. The fact that this wording is not used 
indicates that the first tanna does not entirely disagree with Rabbi 
Yehuda. 


The Gemara modifies its response: There is one manner of acquisi- 
tion by which the first tanna concedes to Rabbi Yehuda that one 
does not acquire the animal if one employs it, and it is unclear what 
manner that is. Some say that by pulling a donkey one does not 
acquire it, as donkeys tend to not move at all when being pulled, 
and some say that by driving a camel" one does not acquire it, as 
that is not the common way to move it. 


And according to an alternative version of this discussion, there 
are those who raise an objection to the opinion that one can 
acquire an animal by sitting on it in a riding position from the latter 
clause" of the statement of the first tanna in the baraita: They 
acquire the animal in that manner. The phrase in that manner is 
stated to exclude what? Is it not to exclude one who sits in a riding 
position on the animal? The Gemara answers: No, it is stated to 
exclude the opposite cases: One who drives a camel or pulls a 
donkey does not acquire the animal. 


The Gemara asks: If so, that is identical to the opinion of Rabbi 
Yehuda. The Gemara answers: There is a practical difference 
between them with regard to one manner of acquisition in which 
one does not acquire the animal. Some say that according to the 
first tanna, by pulling a donkey one does not acquire it, and some 
say that by driving a camel one does not acquire it. 


HALAKHA 


Pulling and driving a donkey or a camel - "Wana mam TDA 
Som: If two people see a lost donkey and both drive it or pull it, 
or one pulls it and one drives it, both acquire the donkey. In the 
case of an ownerless camel, if both pull it or both drive it, they 
acquire the camel, but if one pulls it and the other drives it, only 
the one who pulls it acquires it. This ruling is apparently based on 


the latter opinion mentioned in the Gemara, which states that by 
driving a camel one does not acquire it, and on the understand- 
ing that this is referring only to a case where one person is pulling 
the camel at the same time that the other person is driving it 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:5 and Maggid 
Mishne there; Shulhan Arukh, Hoshen Mishpat 271:1). 
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Come and hear proof from a baraita that one can acquire an 
animal by sitting on it in a riding position: If one person is sitting 
in a riding position on a donkey and one other person is holding 
the reins," this one, the one sitting on the donkey, acquires the 
donkey, and that one, who is holding the reins, acquires the 
reins. Learn from it that one who sits in a riding position on an 
animal acquires it. 


The Gemara rejects this: Here too, the reference is to one who 
is not only sitting on the donkey but who is also driving it with 
his feet by squeezing or kicking it. The Gemara asks: If so, the 
one who is sitting should acquire part of the reins too. The 
fact that he does not acquire the reins indicates that his acquisi- 
tion of the donkey is imperfect, which would not be the case if 
he were driving it. The Gemara answers: Emend the text and say: 
This one acquires the donkey and half of the reins, and that 
one acquires half of the reins. 


The Gemara asks: Granted, the one sitting on the donkey 
acquires half of the reins because a mentally competent person, 
the one holding the reins, has lifted it for him, but in what man- 
ner does the one holding the reins acquire half the reins? The 
other end of the reins is attached to the donkey, and because he 
does not acquire the donkey he cannot acquire the reins. 


The Gemara answers: Emend the text and say: This one, the one 
sitting on the donkey, acquires the donkey and almost the entire 
reins, and that one, who is holding the reins, acquires only the 
part of the reins that is actually held in his hand. 


The Gemara asks: What is the basis for this understanding? Even 
if you say that in a case of one who performs an act of acquisition 
by lifting a found item on behalf of another, the other person, 
i.e., the latter, acquires ownership of the item, that statement 
applies only in a case where one lifts an item with the intention 
that another person will acquire it. In the case here, this person 
who is holding the reins is lifting them with the intention of 
acquiring them for himself. Since he himself does not acquire 
them, how can he acquire them for others? 


Rav Ashi said: Emend the baraita and say: This one, who is 
sitting on the donkey and driving it, acquires the donkey and 
its halter, which is attached to its head; and that one, who is 
holding the reins, acquires only the part that is held in his hand. 
And with regard to the rest, the part of the reins that is neither 
attached to the donkey’s head nor held in the person’s hand, 
neither this one nor that one has acquired it. 


Rabbi Abbahu said: Actually, do not emend the baraita; leave it 
as it is taught. The one holding the reins acquires them because 
he can detach them from the donkey and bring them toward 
himself. Since he is able to pull the reins into his possession, they 
are considered his even though he does not lift them. 


The Gemara comments: And this statement of Rabbi Abbahu is 
an error." As, if you do not say so, but instead accept Rabbi 
Abbahu’s opinion, that would result in an incorrect halakhic rul- 
ing in the case of a garment, half of which was lying" on the 
ground and half of which was lying on a pillar," and one came 
and lifted the half of it that was on the ground off the ground, 
and another person came and lifted the other half of it off the 
pillar. In that case, should one also rule that the first one acquires 
the garment and the latter one does not acquire it, since the first 
one was able to detach it from the pillar and bring the entire 
garment toward him? That is certainly not the halakha. Rather, 
clearly this statement of Rabbi Abbahu is an error. In any event, 
the question of whether one can acquire an animal by sitting on 
it in a riding position remains unresolved. 


HALAKHA 

One is sitting on a donkey and one is holding the reins - 
Typi DIBA INN) TWN D1 TMX: If two people attempt 

to acquire an ownerless animal, one by sitting on it and 

the other by holding its reins, the one sitting on the animal 

acquires it and the one holding the reins acquires the part of 
the reins that he is holding, in accordance with the opinion 

of Rav Ashi (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 

17:7; Shulhan Arukh, Hoshen Mishpat 2713). 


A garment half of which was lying on the ground and 
half of which was lying on a pillar — nnan wag mp 
sway v3 by sim YPP za by ayy: In a case where half 
of a garment is resting on a pillar that protrudes at least 
three handbreadths from the ground, and the other half is 
lying on the ground, if someone lifts the side that is on the 
ground, causing the side that is on the pillar to move, he 
thereby acquires the entire garment. If he lifts the side that is 
on the ground without causing the other side to move at all, 
he does not acquire the other half, contrary to the opinion 
of Rabbi Abbahu (Shulhan Arukh, Hoshen Mishpat 269:5). 


BACKGROUND 
The donkey and its halter — 1935 ma) Wan: 


Greek vessel dating back to the sth century BCE, in the shape of a donkey's 
head, with a halter used to tie the reins to the donkey 


NOTES 


Is an error [baruta] — x xma: The word baruta liter- 
ally means external, i.e. a statement that should be left 
out of the discussion in the study hall. A variant reading is 
beduta, meaning a fabrication, i.e., this Sage never said such 
a thing, and an erroneous statement was ascribed to him. 
The refusal to attribute such an error to a particular Sage is 
an expression of respect for that Sage. 


A garment half of which was lying, etc. - nnana nw mp 
1D) FEM: The Gemara assumes, without citing any proof, 
that in the case of the garment that is half on the floor 
and half on a pillar, it should be divided between the two 
finders. Tosafot ask: How does the Gemara thereby refute 
Rabbi Abbahu's statement? Perhaps Rabbi Abbahu would 
not agree that the garment is divided. The Ritva answers 
that the Gemara’s assumption is based on the fact that it 
was common practice to divide the garment, and that in 
itself is proof that this should be the halakha. The Ra‘avad 
explains that the Gemara infers that the garment is divided 
from the fact that the mishna on 2a does not distinguish 
between a case where the garment was lying on a flat 
surface and a case where it was lying on two surfaces, one 
above the other. 


DTN PID: BAVA METZIA:PEREKI:9A 43 


This file may not be re} 


NOTES 


Leads in the city — ya 7133: According to Rashi, one can also 
acquire an animal by leading it in a field. The Rashba disagrees, 
maintaining that it is not common practice to lead an animal 
in a field, as it is liable to escape. 


What is the reason that one who sits on an animal in the 
city does not acquire it - °37 xb Niayb Na VHS DY: Why is 
this question relevant only after the Gemara states that the 
baraita is referring to one who is also driving the animal with 
his legs? The Ra‘avad explains that mounting an animal effects 
acquisition because the animal begins to walk when it feels 
the person's weight. In the city, which is crowded, the animal 
would not necessarily begin to walk without additional prod- 
ding, so it is obvious that merely mounting the animal would 
not effect acquisition. 

The Ritzbash, cited in Shita Mekubbetzet, explains that the 
typical purpose for which one would sit upon an animal pas- 
sively is in order to survey his field. Therefore, by sitting on it in 
the field, he makes use of the animal and thereby acquires it. In 
the city, it is not typical for one to sit passively upon an animal 
without causing it to move, and in order to acquire the animal 
there, he must direct it toward a desired destination. 


HALAKHA 
Acquisition on Shabbat - nawa pyp: Although the Sages 
prohibited all transactions on Shabbat, nevertheless, one who 
performs a formal act of acquisition on Shabbat acquires the 
item, even if the item he lifts is muktze (Shulhan Arukh, Hoshen 
Mishpat195:11). 


Perek I 
Dafo Amud b 


NOTES 

Pull this animal in order to acquire the vessels that are upon 
it- pwy oha nisp? it mana qiwi: Tosafot note that if a seller 
were to instruct a buyer to pull a box in order to acquire the 
vessels within it, he would certainly be able to acquire the 
vessels in this manner. The difference between this case, where 
the vessels are upon an animal, and that case, when they are in 
a box, is that in this case the movement of the animal cannot 
be fully attributed to the one pulling it, as it walks on its own 
while being pulled. 
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The Gemara suggests: Come and hear an additional proof from 
a baraita: Rabbi Eliezer says: If one sits on an animal in the 
field or leads an animal in the city," he acquires it. This proves 
that one can acquire an animal by sitting on it. The Gemara rejects 
this proof: Here too, the reference is to one who leads, i.e., drives, 
the animal with his feet. The Gemara asks: If so, that is the same 
as leading the animal. Why would the baraita mention the same 
case twice? The Gemara answers: The baraita is discussing two 
types of leading. 


The Gemara asks: If that is so, what is the reason that one who 
sits on an animal in the city does not acquire it?" Rav Kahana 
said: It is because people do not normally ride in the city, as 
it is crowded. 


Rav Ashi said to Rav Kahana: If that is so, that by means of an 
unusual action one cannot effect an acquisition, then if one lifted 
a purse that he found on Shabbat, has he also not acquired" it, 
since people do not normally lift a purse on Shabbat due to the 
prohibition of set-aside [muktze ]? That is clearly not the halakha. 
Rather, how should one rule in that case? What he did, he did, 
and he acquires the purse. Here too, if one sat on an animal in 
the city, what he did, he did, and he acquires the animal. 


Rather, the baraita is not referring to the case of a found animal, 
which one can acquire it even by sitting on it in the city. In fact, we 
are dealing with a case of buying and selling an animal, where 
the seller said to the buyer: Acquire the animal the way that 
people normally acquire an animal. Therefore, the buyer cannot 
acquire it in the city by sitting on it. 


And if he rides it in the public domain, he acquires it, as people 
commonly ride animals in the city’s public domain. And if he is 
an important person, who always rides his animal rather than 
leading it, he acquires it even in an alleyway. And if the buyer is 
a woman, she acquires the animal, as women do not normally 
lead animals. And if the buyer is a detestable person, who rides 
even where other people do not, he too acquires the animal." 


§ Rabbi Elazar raises a dilemma: With regard to one who 
says to another, to whom he wishes to sell vessels: Pull this 
animal in order to acquire the vessels that are upon it," what is 
the halakha? Can the buyer acquire the vessels by pulling the 
animal? 


HALAKHA 


One who sits on an animal in the field or leads an animal 
in the city — YY ya TIWI D7: If one sells an animal to 
another person and instructs him to acquire it in the way that 
people normally acquire animals, the buyer acquires it by 
either pulling it or lifting it. He can also acquire the animal by 
sitting on it in the field, but in the city he does not acquire it 
by doing so, as it is not common practice to sit on an animal in 
the city. The following people can acquire an animal by sitting 
onitin the city: An important person whose common practice 
is to ride even in the city, one whose practice is to disregard 
societal norms and ride in the city, and a woman. In the public 


domain, amid a jostling crowd, anyone can acquire an animal 
even by sitting on it in the city. 

The Rosh has a different version of the text in the Gemara, 
according to which anyone can acquire an animal by sitting 
on it in an alleyway, whereas in the public domain only an 
important person can acquire it by sitting on an animal. The 
Rema apparently accepts this opinion. The Sma distinguishes 
between different kinds of public domains (Rambam Sefer 
Kinyan, Hilkhot Mekhira 2:10; Shulhan Arukh, Hoshen Mishpat 
197:5, and see Beur HaGra and Arukh HaShulhan there). 
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Before discussing the dilemma, the Gemara clarifies the issue. If 
the vendor merely says: In order that you will acquire the vessels, 
how can the buyer acquire them? Did he say to him in the impera- 
tive: Acquire the vessels?" Without the seller’s explicitly instruct- 
ing the buyer to acquire the vessels, the buyer cannot acquire 
them. Rather, Rabbi Elazar’s dilemma is with regard to a case 
where the seller says to the buyer: Pull this animal and thereby 
acquire the vessels that are upon it." What is the halakha? Is 
pulling the animal effective in order to acquire the vessels upon 
it, or not? 


Rava said: It is clearly not effective, as even if he said to him: 
Acquire the animal and acquire the vessels, does the buyer 
acquire the vessels? Although one can acquire an item by having 
it placed in his courtyard, and one’s animal is the equivalent of 
his courtyard, it is considered a mobile courtyard, and a mobile 
courtyard does not effect acquisition" of items that are placed 
in it. 


And if you would say that the animal can function as a courtyard 
when it is standing still, not walking, while being pulled, isn’t 
there a principle which states that anything that does not effect 
acquisition when moving also does not effect acquisition when 
it is standing or sitting? 


The Gemara concludes: And the halakha is that the buyer can 
acquire vessels by having them placed on the animal’s back only 
when the animal is bound. In that circumstance, when the buyer 
acquires the animal it assumes the legal status of his courtyard, 
and he also acquires the items that are placed upon the animal. 


Rav Pappa and Rav Huna, son of Rav Yehoshua, said to Rava: 
If that is so, in a case where one was sailing on a boat and fish 
jumped and fell into the boat," is the boat also considered a 
mobile courtyard, and therefore he does not acquire the fish? 
Rava said to them: A boat is not considered a mobile courtyard, 
as the boat itself sits idle, and it is the water that moves it. 


HALAKHA 


Did he say to him, acquire the vessels — '37 ab wax a: Ifone acquires the animal but not the vessels, and he must perform 


says to another: Pull this item and you will acquire it, or: Take 
possession of this land and you will acquire it, the transac- 
ion does not take effect, because the use of the future tense 
indicates that the buyer will not acquire the item through this 
action. The transaction takes effect only if the owner uses an 
imperative, namely: Pull the item and thereby acquire it, or: 
Take possession of the land and thereby acquire it, or a similar 
phrase. The Rambam derives this from the Gemara (Rambam 
Sefer Kinyan, Hilkhot Mekhira 2:8, and Ra'avad and Maggid Mishne 
here; Shulhan Arukh, Hoshen Mishpat 197:6). 


Acquisition of an animal and the vessels that are upon 
it- Pwy a> maA p3p: If one pulls an animal that has ves- 
sels upon it in order to acquire the animal and the vessels, he 


Pull this animal and acquire the vessels that are upon it - 
pwy ods TA it maga Tiwi: The early commentaries deal 

extensively with clarifying this dilemma. Some explain that the 

question is whether or not the animal can serve as a courtyard 

for the purpose of acquiring the vessels, and others maintain 

that the issue revolves around the possibility of acquisition 

by means of pulling the vessels via pulling the animal. The 

Rashba explains, based on the conclusion of the Gemara that 
this acquisition is effective only if the animal is bound, that the 

dilemma is whether an animal or the vessels that are upon it 
can be acquired by pulling the animal in this manner, since this 

is clearly not the common way to move an animal. 


NOTES 


a separate act of acquisition for the vessels. This is because the 
animal is considered a mobile courtyard. If the animal is bound, 
one can acquire the vessels upon it by pulling the animal. The 
Rosh rules that if the vessels are ownerless, by acquiring the 
animal one acquires the vessels as well. Since the dilemma in 
the Gemara is not resolved, acquisition is prevented only if there 
is an existing owner (Rambam Sefer Kinyan, Hilkhot Mekhira 3:13; 
Shulhan Arukh, Hoshen Mishpat 202:14 and Sma there). 


And fish jumped and fell into the boat - yin ban ost 9p) 
mwa: If fish, or any other ownerless items, fall into a boat, the 
owner of the boat acquires them, as the boat has the halakhic 
status of a stationary courtyard (Rambam Sefer Kinyan, Hilkhot 
Zekhiya UMattana 1:5; Shulhan Arukh, Hoshen Mishpat 27315). 


And a mobile courtyard does not effect acquisition - 1%) 
mp x naban: The Rashba questions the reason for this rul- 
ing, as the halakha that one can acquire an item by virtue of 
its being placed in his courtyard is derived from the halakha 
of agency, i.e., one’s courtyard can serve as his agent for 
acquiring items, and an agent is mobile. The Ritva answers 
that whereas an agent moves to carry out the mission of the 
one who appointed him, an animal moves on its own. The 
Rosh maintains that acquisition by means of a courtyard is not 
derived from agency but from acquisition by means of grasp- 
ing the item in one's hand. Therefore, just as one’s hand is not 
independently mobile, so too, a courtyard that is independently 
mobile cannot effect acquisition. 
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HALAKHA 


Her basket - andp: If a husband threw a bill of divorce into 
a vessel that his wife was carrying, she is divorced (Ram- 
bam Sefer Nashim, Hilkhot Geirushin 5:8; Shulhan Arukh, Even 
HaEzer 139710). 


One who gleaned pe'a for another - 114 7x3 opran 
SNN: If one collects pe'a and says: This is for so- -and-so the 
poor person, and the one who collected the pe‘a is himself 
poor and eligible to receive pe'a, the pe'a is acquired by the 
poor person on whose behalf it was collected. If the one 
collecting the pe‘ is wealthy, the produce is not acquired 
by the poor person for whom it was designated, and the 
one who collected it must give it to the first poor person 
he encounters. This is in accordance with the opinion of the 
Rabbis, as explained by Rabbi Yehoshua ben Levi (Rambam 
Sefer Zera'im, Hilkhot Mattenot Aniyyim 2:19). 


BACKGROUND 

Pe‘a — mtx: The Torah states that it is prohibited for a farmer 
to harvest the produce of the corner of his field, and he 
must allow the poor to glean this produce for themselves. 
The Sages decreed that the area of the corner must be at 
least one-sixtieth of the field. This mitzva appears in the 
Torah (Leviticus 19:9, 23:22), and tractate Pe'a is devoted to 
the details of this mitzva. By Torah law, this mitzva applies 
to fields, vineyards, and olive groves. 
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Ravina said to Rav Ashi: If that is so, that one does not acquire 
items that are placed in his mobile courtyard, then if a woman 
was walking in the public domain and her husband threw a 
bill of divorce into her lap, i.e., onto her person, or into her 
basket" that she was carrying on her head, here too, is she not 
divorced because the basket was moving? Rav Ashi said to him: 
Her basket is not considered a mobile courtyard, as it sits idle, 
and it is she who walks beneath it. 


MI S H NA If one was riding on an animal and saw a 


found item, and said to another person 
who was walking beside him: Give it to me, if the pedestrian 
took it and said: I have acquired it for myself, he has acquired 
it by means of lifting it, even though he did not see it first. But 
if, after giving it to the one riding the animal, he said: I acquired 
it for myself at the outset, he has said nothing and the rider 
keeps the item. 


GEMARA We learned in a mishna there (Pea 4:9): 


With regard to one who gleaned the 
produce in the corner of the field, which is given to the poor 
[pe'a], "®" and said: This produce is for so-and-so, a poor person, 
Rabbi Eliezer says: He thereby acquired it on the poor person’s 
behalf. And the Rabbis say: He did not acquire it for the poor 
person; rather, he should give it to the first poor person that he 
encounters. 


Ulla said that Rabbi Yehoshua ben Levi said: This dispute is in 
a case where the pe'a was gleaned by a rich person, who is not 
entitled to take the pe'a for himself, on behalf of a poor person. 


As Rabbi Eliezer holds that since [miggo], if he so desires, he 
can renounce ownership of his property and he would then be 
poor, and the pe'a would then be suitable for him, now too, it is 
considered potentially suitable for him even though he is wealthy. 
And since [miggo] he can acquire it for himself, he can acquire 
it on behalf of another poor person as well. And the Rabbis hold 
that we say miggo once, but we do not say miggo twice. Therefore, 
a wealthy person cannot acquire pea for a poor person. 


But in a case where the pe'a was gleaned by a poor person on 
behalf of another poor person, everyone agrees that he acquires 
it on behalf of the other person, as since [miggo] he can acquire 
it for himself, he can acquire it on behalf of another person as 
well. 


Rav Nahman said to Ulla: But shouldn’t the Master say that the 
dispute is even in a case where the pe'a was gleaned by a poor 
person on behalf of another poor person? This can be proven 
from the mishna, as everyone is considered like poor people with 
regard to a found item, i.e., everyone has the right to acquire a 
found item just as a poor person is entitled to glean pe'a, and we 
learned in the mishna: If one was riding on an animal and sawa 
found item, and said to another person: Give it to me, if the 
pedestrian took it and said: I have acquired it for myself, he has 
acquired it. 


Granted, if you say the dispute pertains to a case where the pea 
was gleaned by a poor person on behalf of a poor person, 


NOTES 


One who gleaned produce in the corner of the field which is 


given to the poor [pe'a] — nyan ny vp bw %: In Rashi’s opin- 


ion, this is not referring to the owner of the field's gleaning the 
produce, since by Torah law the owner is required to separate 
pe'a and is therefore unable to acquire that produce. Most 
commentaries hold that there is no distinction here between 
the owner of the field and anyone else (Rabbeinu Shimshon of 


Saens; Rosh; Ran). The Jerusalem Talmud apparently supports 
the latter opinion. 

Others maintain that the owner of the field is included in this 
halakha only according to the opinion that the dispute pertains 
to a wealthy person; since the owner of the field may not take 
the pea even if he is poor. The only exception to this would be 
were he to renounce his ownership of the entire field (Meiri). 
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whose opinion is expressed in the mishna? It is the opinion of the 
Rabbis, who hold that one cannot acquire an item for another in this 
manner. But if you say that the dispute is specifically in a case of a rich 
person anda poor person but in a case where the pea was gleaned by 
a poor person on behalf of a poor person everyone agrees that he 
acquired it on the latter’s behalf, in accordance with whose opinion 
is this mishna? It is neither in accordance with the opinion of the 
Rabbis nor in accordance with the opinion of Rabbi Eliezer. 


Ulla said to Rav Nahman: The mishna is referring to a case where 
the one lifting the item said: I intended to acquire the item for myself 
at the outset; I never had intention to acquire it on behalf of the 
rider. 


The Gemara adds: So too, itis reasonable to explain the mishna in this 
manner, as it teaches in the last clause: But if, after giving it to the 
one riding the animal he said: I acquired it for myself at the outset, 
he has said nothing and the rider keeps the item. Why do I need the 
phrase: At the outset, to be mentioned in the last clause? It is obvious 
that even if he did not explicitly say: At the outset, he meant that he 
acquired it at the outset, before he gave it to the rider. Rather, isn’t 
this phrase mentioned to teach us this: The first clause of the mishna 
is also referring a case where he said: I intended to acquire it for myself 
at the outset? 


And the other Sage, Rav Nahman, is of the opinion that the mishna 
taught this phrase in the last clause of the mishna in order to shed 
light on the first clause. The last clause is referring to a case where 
he said that he acquired the item at the outset in order to indicate that 
in the first clause, the one who lifts the item acquires it even in a case 
where he did not say that he acquired it for himself at the outset. In 
Rav Nahman’s opinion, the rider does not acquire the item until it is 
given to him. 


§ The Gemara discusses the opinion of Rav Nahman and Rav Hisda, 
who both say: In a case of one who performs an act of acquisition by 
lifting a found item on behalf of another," the other person, i.e., the 
latter, does not acquire ownership of the item. 


What is the reason for this? The reason is that it is a case of one 
who seizes assets for a creditor in a situation that will result in a dis- 
advantage for others," as the debtor owes money to other creditors 
as well; and one who seizes assets for a creditor in a situation that 
will result in a disadvantage for others does not acquire the assets 
for him. Although a creditor can himself seize the assets as payment 
for the debt, no one else can take action that will benefit one person 
at the expense of others. Similarly, since everyone has equal rights to 
an ownerless item that is found, one person cannot deprive all others 
of that right on behalf of another person. 


Rava raised an objection to the opinion of Rav Nahman" from a 
baraita: The found item of a laborer," i.e., something that he found, 
belongs to him and not to the employer for whom he is working at 
that time. 


In what case is this statement, that the item belongs to the laborer, 
said? It is said when the employer told the laborer to perform a spe- 
cific task, e.g., he said to him: Weed for me today, or: Till for me 
today. Since the employer specified the task that he hired the laborer 
to perform, the laborer has rights to the item that the laborer found. 
But if the employer said to the laborer: Work for me today, without 
specifying the nature of the work, the found item is the employer’s, 
as finding ownerless items is included within the general category of 
work. This indicates that a laborer can acquire an item for someone 
else, which contradicts Rav Nahman’s principle. 


HALAKHA 


One who performs an act of acquisition by lifting a 
found item on behalf of another - tanh MMOD VAT: 

If one says to another: Acquire this lost item on my behalf, 
once that person raises the item, the first person acquires 
it. If he says: Give me that item, the one who lifts it can 
decide to acquire it for himself if he has not yet handed 
it to the one who asked him for it. This is in accordance 
with the opinion of Rabbi Yohanan (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 17:2; Shulhan Arukh, Hoshen Mish- 
pat 269:6). 


One who seizes assets for a creditor in a situation that 
will result in a disadvantage for others - anwa Doin 
pane anw oipia: If a debtor owes money to several 
people and does not have sufficient funds to repay them 
all, and one who is not a creditor seizes the debtor's prop- 
erty for the benefit of one of the creditors, that creditor 
does not acquire the property. Rather, it is distributed 
to the creditors in the same manner that it would have 
been distributed had it remained in the debtor's posses- 
sion (Rambam Sefer Mishpatim, Hilkhot To'en VeNitan 20:2; 
Shulhan Arukh, Hoshen Mishpat 105:1). 


The found item of a laborer — byip nwo: If a laborer 
is hired for unspecified labor, any lost item that he finds 
while working belongs to the laborer. If the employer 
specifically hired him to search for lost items for him, any 
item that the laborer finds belongs to the employer. This 
is in accordance with the baraita, as interpreted by Rav 
Pappa on 12b (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
9:11 and Sefer Nezikin, Hilkhot Gezeila VaAveda17:13; Shulhan 
Arukh, Hoshen Mishpat 270:3). 


NOTES 


One who seizes assets for a creditor in a situation that 
will result in a disadvantage for others — wa DİN 
pans) am% Dipa ain: In Rashi’s opinion, if the creditor 
explicitly appoints an agent to seize the property on his 
behalf and the agent does so, the creditor acquires the 
property. Most early commentaries disagree with Rashi, 
maintaining that even if the creditor appointed an agent, 
the agent cannot seize the property on his behalf (Josafot; 
Rid; Rashba). 


Rava raised an objection to the opinion of Rav 
Nahman - pama ab 21 DN: Earlier in the Gemara 
(8a), Rava challenges Rami bar Hama's opinion that one 
can acquire a found item for another by lifting it, yet here 
Rava objects to Rav Nahman’s contrary opinion. Some 
commentaries resolve this apparent contradiction by not- 
ing that after Rav Nahman responded to Rava's objection, 
Rava reconsidered his opinion (Shita Mekubbetzet). Others 
explain that Rava did not express his opinion one way or 
the other. Rather, while analyzing the topic without hav- 
ing arrived at a conclusion, he raised challenges against 
both sides of the dispute (Rosh). 
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HALAKHA =—W¥————__—__- 
A laborer may reconsider - ja wib bir byis: A laborer 
may quit a job even if he already began working, even in 
the middle of the day, and even if he already received his 
wages for the entire day. In the latter case, he is liable to 
repay the employer the surplus money he received. This is 
in accordance with the statement of Rav (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 9:4; Shulhan Arukh, Hoshen 
Mishpat 333:3). 


For to Me the children of Israel are slaves — byw 2 b 2 
Day: One who hires himself out as a laborer is not in violation 
of this mitzva, since a laborer does not become the property 
of his employer as a slave does (Rosh; see Josafot). The later 
commentaries ask how an item found by a laborer is thereby 
acquired by his employer if the laborer is not considered the 
employer's property (see Kehillot Ya'akov). 


In a case of one who performs an act of acquisition by lift- 
ing a found item on behalf of another, the other person 
acquires — ivan mp tanh Moy PAAT: The early commen- 
taries raise an apparent contradiction between this statement 
of Rabbi Yohanan’s and his opinion elsewhere that one who 
seizes assets for a creditor at the expense of other creditors 
does not acquire the assets for him. According to the Gemara’s 
discussion earlier, this principle serves as a basis for the opinion 
that one cannot acquire a found item for another by lifting it. 
One answer is that according to Rabbi Yohanan the cases are 
not similar; whereas the agent of a creditor cannot take the 
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NOTES 


Rav Nahman said to him: A laborer is different, as his hand is 
like the hand of the employer. He is considered his agent while 
he is working for him. 


Rava responded: But doesn’t Rav say that a laborer may recon- 
sider" and quit his job, even at midday? Evidently, the relationship 
between the employer and the laborer is structured to the benefit 
of the laborer. 


Rav Nahman said to him: As long as he does not retract his com- 
mitment, his hand is like the employer’s hand. When he does 
retract his commitment, he is able to do so. But this is not because 
matters are structured to the benefit of the laborer, but for a differ- 
ent reason, as it is written: “For to Me the children of Israel are 
slaves;" they are My slaves whom I brought forth out of the land 
of Egypt” (Leviticus 25:55), which indicates: They are My slaves, 
and not slaves of slaves, i.e., of other Jews. Consequently, a Jew 
can never be enslaved to another Jew with a contract from which 
he cannot release himself whenever he wishes. Nevertheless, as 
long as the laborer does not quit the job, he is considered his 
employer’s agent. 


Contrary to the opinion of Rav Nahman and Rav Hisda, Rabbi 
Hiyya bar Abba says that Rabbi Yohanan says: In a case of one 
who performs an act of acquisition by lifting a found item on 
behalf of another, the other person acquires’ ownership of the 
item. And if you say that our mishna seems to suggest otherwise, 
it is referring to a case where the rider says to the pedestrian: Give 
it to me, but does not say: Acquire it for me. If he says give it to 
me, the rider acquires the item only when it reaches his possession. 
Ifhe says acquire it for me, the rider acquires the item as soon as the 
pedestrian lifts it. 


MIS HNA If one saw a found item and fell upon it, 


intending to thereby acquire it, but did not 
employ one of the formal modes of acquisition, and then another 
came and seized it, the one who seized it acquired it because he 
employed one of the formal modes of acquisition. 


G E M ARA Reish Lakish says in the name of Abba 


Kohen Bardela: The area of four square 
cubits surrounding a person has the legal status of his courtyard, 
and it effects acquisition of every ownerless item located there for 
him," everywhere. What is the reason for this? The Sages insti- 
tuted this ordinance so that people would not come to quarrel 
over an item. Abaye said that Rabbi Hiyya bar Yosef raises an 
objection to this from a mishna in tractate Pe'a. Rava said that 
Rabbi Ya’akov bar Idi raises an objection to this from a mishna 
in Nezikin." 


assets of the debtor for himself, one can acquire a found item 
for himself, and he can therefore acquire it for another person as 
well (Rid; Rabbeinu Tam). Others suggest a different distinction: 
In the case of a found item, the one who acquires it does not 
cause anyone else to lose money, as the found item does not 
belong to anyone (Ramban). 


The area of four square cubits surrounding a person effects 
acquisition for him — b Ninip oN by Dia yas: Most of 
the early commentaries hold that the four square cubits 
encompassing a person can effect acquisition for him only 
with regard to ownerless items and gifts (see Meiri). In the 
Jerusalem Talmud there is a dispute as to whether one's area 
of four square cubits is effective in buying property and in 
other cases involving Torah law as well (see Ramban). Some 
commentaries explain that the mode of transaction utilizing 
this area is effective in buying property only if the one acquiring 
the item was standing in the four-square-cubit area before the 


item arrived in it; otherwise, other modes of acquisition are 
necessary (Nimmukei Yosef; Ran). 

Since acquisition by means of one's four-square-cubit area 
is a rabbinic ordinance, instituted in order to avoid disputes, 
some commentaries ask how a woman can receive her bill of 
divorce by the husband's placing it in her four square cubits. 
How is such a divorce effective by Torah law? Some commen- 
taries answer that the actual ordinance was to grant a person 
standing in the public domain ownership of the four square 
cubits surrounding him. Consequently, this area is considered 
his courtyard by Torah law, and he can therefore acquire by 
Torah law items that are placed in it (Jalmid Rabbeinu Peretz). 


Raises an objection from Nezikin — 3...2: Rashi explains 
that this is referring to the order of Nezikin. Others explain that 
the reference is to tractate Nezikin, i.e., Bava Kamma, Bava 
Meizia, and Bava Batra, which originally formed a larger tractate 
called Nezikin before they were divided into three separate 
tractates (Torat Hayyim; Rashash). 
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The Gemara elaborates: Abaye said that Rabbi Hiyya bar Yosef 
raises an objection to this from a mishna in tractate Pe'a (4:3), 
which states: If a poor person took some of the pe'a in the field 
and threw it on the rest of the pea in order to acquire it, he has 
nothing of it." The same is true if he fell upon the pea, or if he 
spread his garment over it; others may remove him or his gar- 
ment from the pe'a in order to take it for themselves, as he did not 
acquire it. And the same is true in the case of a forgotten sheaf’ 
left for the poor; a poor person cannot acquire it in any of these 
manners. 


Rabbi Hiyya bar Yosef continues: And if you say that a person’s 
area of four square cubits effects acquisition of property for him 
everywhere, let his area of four square cubits effect acquisition 
of the pea or the forgotten sheaf for him. 


The Gemara responds: With what are we dealing here? We are 
dealing with a case where he did not say: I will acquire the pea 
through this action. He performed the action without revealing 
his intention; therefore, his acquisition is ineffective. 


The Gemara asks: But if the Sages instituted an ordinance that 
the area of four cubits surrounding a person acquires property for 
him, then even in a case where he did not say: I will acquire the 
produce, what of it? Shouldn't he have acquired it even without 
expressing his intent to do so? 


The Gemara answers: This case is different. Since he fell upon it 
he thereby revealed his intention: That it is satisfactory for him 
to acquire the produce by falling on it and it is not satisfactory 
for him to acquire the produce through the ordinance concern- 
ing his four square cubits. Since he decided to forgo the mode of 
acquisition that the Sages instituted, and falling on the produce is 
not a valid mode of acquisition, he did not acquire the produce. 


Rav Pappa said a different answer: When the Sages instituted 
an ordinance that one’s four square cubits effect acquisition of 
property for him, that was in the world," i.e., on public land. But 
the Sages did not institute this mode of acquisition for him in 
a field belonging to an owner. And even though the Merciful 
One accorded a poor person certain rights in a landowner’s field 
during the distribution of pe'a, this mode of acquisition is not 
included in those rights; when the Merciful One accorded him 
rights it was specifically to walk in the field and to collect pe'a, 
but the Merciful One did not accord him the right that the field 
be considered his courtyard with regard to acquiring pe'a. There- 
fore, the mishna in tractate Pea does not contradict the statement 
of Reish Lakish. 


As mentioned previously, Rava said that Rabbi Yaakov bar Idi 
raises an objection to this from a mishna in Nezikin. The Gemara 
elaborates: The mishna here states that if one saw a found item 
and fell upon it," and another came and seized it, the one 
who seized it acquired it. And if you say that a person’s four 
square cubits effect acquisition of property" for him everywhere, 
let his four square cubits effect acquisition of the found item 
for him. 


NOTES 


In the world — xibya: The geonim had a variant text: A field cubits surrounding a person effect acquisition of property 


belonging to the world, i.e., an ownerless field. The Rambam 


for him. 


rules accordingly that in an ownerless field, the four square 


— NOTES —HWHH———. 
He has nothing of it - oh aa b ps: According to the Ram- 
bam and Rabbeinu Shimshon of Saens, citing the Josefta and 
the Jerusalem Talmud, this means that not only is the attempt 
to acquire additional produce ineffective, the produce that he 
previously gleaned is confiscated from him as a penalty as well. 
The Sages apparently imposed this penalty in order to prevent 
altercations (Rashba). 


HALAKHA 


Took some of the pe’a and threw it on the rest. ..spread his 
garment over it - iv prs... xwrt by pm mes nypa buy 
pw: If a poor person took some pea and threw it on the rest 
of the pea, or fell upon the pe'a, or spread his garment over the 
pea, he has not acquired the pe'a that he attempted to acquire 
in this manner. Furthermore, the pea that he had already 
collected is confiscated from him as a penalty (Rambam Sefer 
Zera'im, Hilkhot Mattenot Aniyyim 2:18). 


BACKGROUND 


Forgotten sheaf - nmaw miy: This is referring to one of the 
agricultural gifts to the poor. A farmer who forgot a sheaf in 
the field while harvesting his grain may not return to collect it, 
and instead it must be left for the poor (Deuteronomy 24:19). 


HALAKHA 

Saw a found item and fell upon it - b bon TOMA DN ANT 
why: If one saw an item and fell upon it, and another came 
and seized it, the person who seized it acquired it. The Rema 
holds that if the item was located in a place where one's four 
square cubits can effect acquisition of ownerless property for 
him, the one who fell upon it acquired it (Tur and Bah, citing 
the Rif and the Rosh) in accordance with the second answer 
of the Gemara (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
17:1; Shulhan Arukh, Hoshen Mishpat 268:1 and Sma there). 


Four square cubits effect acquisition of property — ya 
Map... Max: The four square cubits surrounding a person can 
effect acquisition of property for him. If there is an ownerless 
item in that space he acquires it. This halakha applies only in 
an alleyway or in areas adjacent to the public domain. In the 
public domain itself, or in a field belonging to another, one’s 
four square cubits do not effect acquisition of property for 
him. The Shakh is uncertain whether or not one’s four square 
cubits can effect acquisition of a gift; the Gra rules that they 
can, in accordance with the statements of Rav Pappa and Rav 
Sheshet (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:9 
and Sefer Kinyan, Hilkhot Zekhiya UMattana 4:9; Shulhan Arukh, 
Hoshen Mishpat 268:2). 
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HALAKHA 


Acquisition for a minor girl by means of her courtyard or 
her four square cubits — map) Diax yay) wn: A minor 
girl acquires property that is placed i in her courtyard or in 
her four square cubits. The Rema holds that this applies 
exclusively to a fatherless minor girl, whereas the Shakh 
maintains that even if she has a father she can acquire 
property by means of her courtyard. A minor boy can- 
not acquire property by either of these means (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 17:10 and Sefer Kinyan, 
Hilkhot Zekhiya UMattana 4:9; Shulhan Arukh, Hoshen Mish- 
pat 243:23, 268:5). 


NOTES 


A courtyard is included due to her hand...due to 
agency - moby DIW...KDUVN AY Dw AM: The logic 
behind the opinion that a courtyard acts as one’s hand is 
that it is considered an extension of a person, in which he 
holds his possessions. The opinion that a courtyard acts as 
one’s agent considers it an independent entity that serves 
its owner, similar to an agent, who acts on behalf of the 
one who appointed him. Various limitations apply with 
regard to agency, including the halakha that a minor can- 
not appoint an agent. 
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The Gemara answers: Here we are dealing with a case where 
he did not say: I will acquire it. The Gemara asks: But if 
the Sages instituted an ordinance that one’s four square cubits 
effect acquisition of property for him, then even in a case when 
he did not say: I will acquire the item, what of it? The item 
should still be his. The Gemara answers: Since he fell upon 
it, he revealed his intention that it is satisfactory for him to 
acquire the item by falling on it, and it is not satisfactory for 
him to acquire the item through the ordinance concerning his 
four square cubits. Since he decided to forgo the mode of acqui- 
sition instituted by the Sages, he does not acquire the found item. 


Rav Sheshet said a different answer: When the Sages instituted 
that one’s four square cubits effect acquisition of property for 
him, that was ina place like an alleyway, where the multitudes 
do not crowd, so the four square cubits surrounding a person 
can temporarily be considered his property and enable him 
to acquire an item; but the Sages did not institute this mode 
of acquisition in the public domain, where the multitudes 
crowd. 


The Gemara asks: But doesn’t the wording of Reish Lakish’s 
statement indicate that there is no such limitation, as he says 
that the area of four square cubits surrounding a person effects 
acquisition of property for him everywhere? The indication is 
that this is true even in the public domain. 


The Gemara answers: The word everywhere is not to be taken 
literally; it was stated to include even the sides of the public 
domain, areas that are adjacent to the public domain but not 
actually part of it. Since the multitudes do not crowd there, 
one who is standing there acquires an item that is in his four 
square cubits. 


§ And Reish Lakish says another halakha in the name of 
Abba Kohen Bardela: A minor girl does not have the ability 
to acquire property by means of her courtyard, and she does 
not have the ability to acquire property by means of her four 
square cubits." And Rabbi Yohanan says in the name of Rabbi 
Yannai that she has the ability to acquire property by means of 
her courtyard, and she has the ability to acquire property by 
means of her four square cubits. 


The Gemara asks: With regard to what do they disagree? The 
Gemara explains: One Sage, Rabbi Yannai, holds that placing 
an item in a courtyard is included as a valid means of acquisi- 
tion due to the fact that it acts as her hand. Just as a minor girl 
has the ability to acquire property with her hand, she also has 
the ability to acquire property by means of her courtyard. And 
one Sage, Abba Kohen Bardela, holds that placing an item in a 
courtyard is included as a valid means of acquisition due to the 
option of acquiring property via agency;" and just as a minor 
girl has no power of agency, as a minor cannot appoint an agent, 
she does not have the ability to acquire property by means of 
her courtyard either. 


The Gemara asks: Is there anyone who says that a courtyard is 

included as a valid means of acquisition due to the option of 
acquiring property via agency? But isn’t it taught in a baraita: 

The verse states: “If the theft shall be found in his possession alive, 
whether it is an ox, or a donkey, or a sheep, he shall pay double” 
(Exodus 22:3)” From the term “in his possession [beyado],’ I 

have derived only a case where the stolen item is found in his 

hand [yado]. From where do I derive that the same halakha 

applies if it is found on his roof, in his yard, or in his enclosure? 

The verse states the repetitive phrase “if the theft shall be 

found [himmatze timmatze],’ to indicate that the same halakha 

applies in any case, i.e., in any location that the stolen item 

is found. 
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The Gemara explains: And if it enters your mind that a courtyard 
is included as a valid means of acquisition due to agency, if so, 
we have found a case where there is agency for a transgression, 
i.e., theft. But we maintain that there is no agency for trans- 
gression." If one sends an agent to violate a transgression on his 
behalf, the agent is liable for the transgression and is not considered 
to be acting on behalf of the one who sent him. 


Ravina said: That baraita poses no problem, as where do we say 
that there is no agency for transgression? It is where the agent 
himself is subject to liability for transgression. Consequently, 
the agent is liable, not the one who sent him. But in the case of a 
courtyard, which is not subject to liability, its sender, i.e., its 
owner, is liable. 


The Gemara asks: If that is so, then in a case of one who says to 
a woman or a slave: Go out and steal for me, is the one who 
sent them indeed liable, since they are not subject to liability? 
Married women and slaves have no property of their own from 
which one could collect payment. 


The Gemara answers: You can say in response: A woman and a 
slave are not comparable to a courtyard, as they are subject to 
liability if they steal; and only now, in any event, they do not have 
the means to pay. This is as we learned in a mishna (Bava Kamma 
87a) concerning a married woman or Canaanite slave who injured 
another person: If the woman becomes divorced or the slave 
becomes emancipated," and they then have their own money, they 
are liable to pay for the damage they inflicted. Evidently, although 
it is not possible to collect payment from them, they are liable for 
their actions. 


Rav Samma stated a different resolution to the difficulty based on 

the baraita: Where do we say that there is no agency for trans- 
gression? It is specifically in a case where if the agent wants to 

execute his assignment he can do so, and if he wants to refrain from 

executing it he can also opt to not do it. But in the case of a court- 
yard, where one places items without its consent, its sender, i.e., 
its owner, is liable. 


The Gemara asks: What is the practical difference between the 
answers of Ravina and Rav Samma? The practical difference 
between them is in the case of a priest who said to an Israelite: 
Go out and betroth a divorced woman for me." It is prohibited 
for a priest to betroth a divorcée, while it is permitted for an Israelite 
to do so. Alternatively, the difference is in the case of aman who 
said to a woman: Round the corners of the head of a minor boy 
for me." Rounding the corners of a man’s head, and a man having 
the corners of his head rounded, are prohibited in the verse: “You 
shall not round the corners of your head” (Leviticus 19:27), but they 
are prohibited only for men and not for women. 


NOTES 


There is no agency for transgression - Tay ad ow px: 
Some explain that the reason that there is no agency for trans- 
gression is that the one who appoints the agent does not appoint 
him wholeheartedly, since he does not believe that the agent will 
actually follow his instructions (Tosefot of Rabbeinu Shimshon of 
Saens). Others hold that the reason is that among the limitations 
of agency as dictated by the Torah is that one does not have the 
legal ability to appoint an agent to transgress a prohibition (Penei 
Yehoshua; Rabbi Akiva Eiger). 


A priest who said to an Israelite, go out and betroth a divorced 
woman for me — AYIN mens 9 WI KY Seca ay sane pate: 
Tosafot and the Ritva discuss whether the opinion that the priest 
is exempt from punishment would remain the same in a case 
where the agent is also a priest. Tosafot also ask which prohibi- 
tion is violated through the act of betrothal, as a priest violates 


he prohibition against marrying a divorcée only if he engages 
in sexual intercourse with her. Some commentaries answer that 
he Gemara's statement is in accordance with the opinion of 
Abaye, who holds that even if a priest only betroths a divorced 
woman he violates the prohibition and is liable to receive lashes 
Ramban). Others explain that the issue is not whether the priest 
is liable to be punished, but rather whether the agency is effec- 
ive, i.e., whether the betrothal takes effect, even though it is 
orbidden (Jalmidei Rabbeinu Peretz; Rashba). 


Round the corners of the head of a minor boy for me - b DPX 
1p: The Ramban explains that the reason that the Gemara cites 
a case specifically involving a minor is that in a case involving an 
adult it would require his consent. Consequently, the woman 
would be cutting his hair on his behalf and not as an agent of 
the one who appointed her. 


HALAKHA 


There is no agency for transgression — ah mow prs 
may: Although the legal status of a person's agen is 
like that of himself, this does not apply with regard to 
a transgression committed by an agent, as there is no 
agency for transgression. Therefore, ifan agent commits a 
transgression at the instruction of the one who appointed 
him, the one who appointed him is not liable. This applies 
specifically in a case where the agent is also prohibited 
from performing that act. If the action is permitted to the 
agent, his agency is valid, in accordance with the opinion 
of Ravina (Rema). Others (Shakh, citing Rosh and Ramah) 
maintain that even in a case where the action is permit- 
ted to the agent, there is agency for transgression only if 
the agent was not halakhically competent, e.g., if he is a 
deaf-mute, an imbecile, or a minor, but that one who is 
halakhically competent does not cause the transgression 
to be attributed to the one who appointed him, in accor- 
dance with the opinion of Rav Samma (Rambam Sefer 
Avoda, Hilkhot Me'ila 7:2; Shulhan Arukh, Hoshen Mishpat 
1821, and in the comment of Rema, 410:8). 


If the woman becomes divorced or the slave becomes 
emancipated — 7aym WAWI NWT MYN: Slaves or 
married women who damage property or injure another 
are temporarily exempt from payment because they have 
no money of their own. If the woman becomes divorced 
or the slave is emancipated, and they then have their 
own money, they must then pay for the damage. The 
Rema adds that if the married woman owns any property 
that she can sell, she is liable to pay even while married 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:21; Shulhan 
Arukh, Hoshen Mishpat 424:9). 
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Perek I 
Daf11 Amuda 


NOTES 


We derive a found item from a bill of divorce - wy 
bard TY: Some commentaries explain that these matters 
are equated by Torah law, and it is by Torah law that a minor 
can acquire a found item that enters his courtyard. The Ran 
questions this opinion, as it is stated in a mishna (Gittin 
59b) that a minor cannot acquire a found item by Torah 
law, whereas a minor girl can be divorced by Torah law. He 
answers that the mishna is referring to a minor who is too 
young to safeguard the found item, as, likewise, a minor girl 
who is too young to safeguard her bill of divorce cannot be 
divorced. By contrast, the discussion here is about a minor 
who is old enough to look after his belongings and can 
therefore acquire found items by Torah law. 

Most of the commentaries maintain that this halakha 

enabling minors to acquire a found item is by rabbinic law 
and not Torah law (Rosh). 
Although in general there are no halakhic differences in 
monetary matters between men and women, the Gemara 
suggests that this may be an exception to that principle, 
as girls are more inclined to be at home than boys, in light 
of the verse: “All glorious is the king's daughter within the 
palace” (Psalms 45:14), which is understood to be a refer- 
ence to the fact that women were generally found within 
the palace, i.e., the home. Therefore, her courtyard acts as 
her hand (Helkat Yoav). 


We do not derive a found item from a bill of divorce - xb 
band mx pads: Rashi explains that halakhot related to 
monetary matters cannot be derived from those of ritual 
matters. The later commentaries add that the two matters 
are not comparable, as a bill of divorce can be given to a 
wife even against her will, whereas one can acquire a found 
item only willingly (see Netivot HaMishpat). 


§2 BAVA METZIA: PEREK I; 1A: KATK PD 


PRINT NDT ID WONT NIL? 777 
WPA xd - ay KYI ns PIY 
YEON WAY YSN DDT andi 
an biw w xb- vay xb 
wh mwa xo be AYN sawn 
soa iw D- K 3 
DI = PI KITI YD 1K77 13 

17w 


IKD ayn TANT INAY KDY on) 
MINN PKIN AP DWA 
geag mae i ai 
-7y ai naya paa Da) 

Bia an 


ITY xd Kgy aD- A pad 
ph - hp 1D SMOUPN AP OW 
aD 1) Mey 


xb ap a1 pan men jad» 
ban mers a7) 


KYY hia mappa KPN YEN) 
KITO Mov abr hp xb 
“men xp ppa 


aapa TEPER IEP WIN AIP WD 


Tap pep WIP Nh 


V9) NIM IAN V2 NN VIN 
2922 87) NTN VON 


The Gemara explains: According to the formulation in which it 
was said that anywhere that if the agent wants to execute his assign- 
ment he can do so and if he wants to refrain from executing it he 
can opt to not do it the one who sent him is not liable for the 
transgression but rather the agent is liable, in these cases too, since 
if the agent wants to execute his assignment he can do so, and if he 
wants to refrain from executing it he can opt to not do it, the one 
who sent them is not liable. But according to the formulation in 
which it was said that wherever an agent is not subject to liability 
the one who sent him is liable, in these cases too, since the agents 
are not subject to liability, the one who sent them is liable. 


The Gemara asks about the explanation of the opinion of Abba 
Kohen Bardela: But is there anyone who says that placing an item 
in a courtyard is not included as a valid means of acquisition due 
to the fact that it acts as her hand? But isn’t it taught in a baraita: 
From the verse: “And he writes her a scroll of severance, and he gives 
it in her hand” (Deuteronomy 24:1), I have derived only that a 
woman is divorced if her husband places the bill of divorce in her 
hand. From where is it derived that even ifhe places it on her roof, 
in her courtyard, or in her enclosure, she is divorced? The verse 
states: “And he gives,’ indicating that she is divorced in any case. 
Apparently one’s courtyard is considered an extension of his hand 
with regard to acquiring property, in this case, the bill of divorce. 


The Gemara answers: With regard to a bill of divorce everyone 
agrees that placing an item in a courtyard is included as a valid 
means of acquisition due to the fact that it acts as her hand. When 
they disagree, it is with regard to acquiring a found item that was 
discovered in her courtyard. One Sage, Rabbi Yannai, holds that 


we derive the halakha with regard to acquiring a found item from 
the halakha with regard to a bill of divorce," and one Sage, Abba 
Kohen Bardela, holds that we do not derive the halakha with regard 
to a found item from the halakha with regard to a bill of divorce." 


And if you wish, say instead that with regard to a minor girl, every- 
one agrees that we derive the halakha with regard to a found item 

from the halakha with regard to a bill of divorce," and she acquires 

an ownerless item that is found in her courtyard. And here they 

disagree with regard to whether a minor boy acquires an item that 

is placed in his courtyard. 


One Sage, Rabbi Yannai, holds that we derive the halakha with 
regard to a minor boy from the halakha with regard to a minor girl, 
as there should be no difference between them with regard to the 
halakhot of acquisition. And one Sage, Abba Kohen Bardela, holds 
that we do not derive the halakha with regard to a minor boy from 
the halakha with regard to a minor girl; only a minor girl acquires 
items by means of her courtyard, as the Torah includes this mode 
of acquisition with regard to acquiring a bill of divorce. 


And if you wish, say instead that there is no dispute here at all. 
Rather, one Sage, Abba Kohen Bardela, said one statement, that a 
minor girl is divorced by her husband placing a bill of divorce in her 
courtyard, and one Sage, Rabbi Yannai, said another statement, 
that a minor boy or girl does not acquire an item that is found in his 
or her courtyard; and they do not disagree. 


We derive a found item from a bill of divorce — 7x»¥7 aby 
van: In a case where a minor girl was betrothed by her father 
and he subsequently died, if she has matured to the point 
that she is able to distinguish between a bill of divorce and 


HALAKHA 


other documents, she can receive a bill of divorce. Such a girl is 
divorced even if one places her bill of divorce in her courtyard or 
in the four square cubits surrounding her. She can acquire prop- 
erty in this manner as well (Shulhan Arukh, Even HaEzer 141:6-7). 
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MI S H NA lions saw people running after a found owner- 


less animal, e.g., after a deer" crippled by a 
broken leg, or after young pigeons that have not yet learned to fly, 
which can be caught easily, and he said: My field has effected acquisi- 
tion of this animal for me," it has effected acquisition of it for him. 
If the deer were running in its usual manner, or the young pigeons 
were flying, and he said: My field has effected acquisition of this 
animal for me, he has said nothing, as one’s courtyard cannot effect 
acquisition ofan item that does not remain there on its own. 


@ E M ARA Rav Yehuda says that Shmuel says: And this 


acquisition mentioned in the mishna is effec- 
tive specifically in a case where the owner is standing next to his field 
at the time of the acquisition, so that it has the halakhic status of a 
secured courtyard. 


The Gemara raises a difficulty: But shouldnt his field effect acquisi- 
tion of the animal for him even without him standing next to it? As 

Rabbi Yosei, son of Rabbi Hanina, says: A person’s courtyard effects 

acquisition of property for him even without his knowledge." 


The Gemara answers: This statement applies only to a secured court- 
yard, where items remain in the courtyard without supervision. But 
with regard to an unsecured courtyard, if the owner is standing 
next to his field," yes, it effects acquisition of ownerless items on 
his behalf, but if he is not, it does not effect acquisition of items on 
his behalf. 


The Gemara asks: And from where do you say that in the case of an 
unsecured courtyard, if the owner is standing next to his field, yes, 
it effects acquisition of ownerless items on his behalf, but if he is not, 
it does not effect acquisition of items on his behalf? 


As it is taught in a baraita: There is a case where a landowner was 
standing in the town and saying: I know that my laborers forgot a 
sheaf that I have in the field, which I had intended for the laborers to 
bring in, but since I remember it, it shall not be considered a forgotten 
sheaf," which must be left for the poor. Then, the landowner himself 
forgot about the sheaf. In this case, one might have thought that it is 
not considered a forgotten sheaf. To counter this, the verse states: 


“When you reap your harvest in your field, and have forgotten a sheaf 


in the field, you shall not go back to fetch it; it shall be for the stranger, 
for the fatherless, and for the widow” (Deuteronomy 24:19). It is 
derived from here that the phrase: “And have forgotten” applies “in 
the field,” but not in the town." 


The Gemara clarifies: This baraita itself is difficult. First you said that 
one might have thought that it is not considered a forgotten sheaf, so 
apparently the tanna seeks to prove that it is considered a forgotten 
sheaf. And then the baraita adduces the derivation that the phrase 


“and have forgotten” applies only “in the field,” but not in the town, 


which apparently means that a sheaf forgotten by the owner while he 
is in the town is not considered a forgotten sheaf. 


Rather, isn’t this what the tanna is saying: In a case where the owner 

is in the field, if the sheaf was forgotten at the outset, it is considered 

a forgotten sheaf;" but if it was remembered at first and was ulti- 
mately forgotten, it does not assume the status of a forgotten sheaf? 

What is the reason for this distinction? The reason is that since he is 

standing in the field, beside the sheaf, his field is tantamount to his 

courtyard, and his courtyard effects acquisition of the sheaf for him 

once he remembers it. 


But in a case where the owner is in the town, even if the sheaf was 
remembered and ultimately forgotten, it is considered a forgotten 
sheaf and must be left for the poor. What is the reason for this? It is 
because the owner is not beside it, which is necessary for his court- 
yard to effect acquisition of the sheaf for him. Evidently, an item that 
is in a person’s courtyard is acquired by him only ifhe is standing next 
to the courtyard. 


HALAKHA 

Acquiring a deer running in one’s field - yya¥2 731 
yitqwa: In a case where one sees people attempting 
to catch an ownerless animal or a bird that are in his 
field, and he says: My field shall effect acquisition of 
the animal or bird, if the animal is injured or the bird 
is too young to fly, such that the owner of the field 
would be able to catch it, his acquisition is valid; but if 
he would be unable catch it, his acquisition is invalid 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:11 
and Sefer Kinyan, Hilkhot Zekhiya UMattana 4:9; Shulhan 
Arukh, Hoshen Mishpat 243:23, 268:5). 


A person's courtyard effects acquisition of property 
for him without his knowledge - b mip OTK by is 
inym Kow: If an ownerless item falls into one’s secure 
courtyard, the courtyard effects acquisition of it for him, 
even without his knowledge (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 17:8, 16:8 and Sefer Kinyan, 
Hilkhot Zekhiya UMattana 1:4; Shulhan Arukh, Hoshen 
Mishpat 243:20, 268:3). 


Standing next to his field - mw t¥a niy: One 
acquires an ownerless item that is in his unsecured 
courtyard only if he is standing next to the courtyard 
and declares that his courtyard effects acquisition of the 
item for him (Shulhan Arukh, Hoshen Mishpat 268:3). 


Forgotten sheaves in the town and in the field - 
Mw yy naw: A sheaf is rendered a forgotten sheaf 
only if the owner of the field, the laborers, and any 
onlookers all forget about it. If the owner says in 
advance that he knows that the laborers will forget 
a certain sheaf, it is not rendered a forgotten sheaf. If 
the owner is in the town, his declaration has no effect 
(Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 5:2). 


NOTES 


My field has effected acquisition of this animal for 
me- "ebana: Tosafot hold that the owner acquires 
he item in his field even without stating so explicitly, 
just as in the case of an item that is found within his 
four square cubits (see 10a). The reason that the mishna 
mentions the owner's statement is to teach that even if 
he said so explicitly, the owner does not acquire a run- 
ning deer or flying bird. The Rosh explains that his state- 
ment is merely to let those chasing the animal know 
hat it is his, to prevent them from taking it from him. 
In the Beit Yosef an opinion is cited that the owner 
must state that his field effects acquisition of it for him 
in order for the acquisition to be effective. According to 
this opinion, the acquisition is valid without a statement 
only in the case of one acquiring an item that is within 
his four square cubits. 
It is suggested in Melo HaRo'im that it is from here 
that Shmuel derives that the mishna is referring to a 
case where the field is not secured, and therefore the 
statement is necessary. 


Forgotten sheaf - nma: A farmer who forgot a sheaf 
in the field while harvesting his grain may not return 
o collect it. It must be left for the poor (Deuteronomy 
24719). The details of this mitzva are elucidated in trac- 
ate Pe'a. 


If it was forgotten at the outset it is a forgotten 
sheaf — anaw iy HPA maw: According to most of 
he commentaries (see Ramban), an owner's awareness 
of his sheaves before they have been gathered by the 
aborers does not prevent them from being rendered 
orgotten. Only once the laborers have forgotten a sheaf 
can the owner then nullify its definition as a forgotten 
sheaf by remembering it. 
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NOTES 
Perhaps, it is a Torah edict — xt ainda NVA xs: Rashi explains 
that the Gemara is rejecting the proof supporting the opinion of 
Shmuel. Most of the commentaries explain that the Gemara is 
challenging the derivation in the baraita itself, suggesting that 
perhaps the verse indicates that if the owner is in the town, the 
halakha that forgotten sheaves must be left for the poor does not 
apply altogether (Tosafot; Ramban; Rashba). 


BACKGROUND 


Torah edict - 3737 nP: This is a common talmudic term refer- 
ring to a halakha by Torah law whose logic is not immediately 
apparent, or which might even seem illogical. Since the reason 
for the specific halakha is unclear, the Gemara resorts to labeling 
ita Torah edict because its observance is due strictly to God's will. 
The concept is occasionally invoked in cases where the basis for 
the mitzva is clear but the rationale for its details is not. That is the 
case here, as the mitzva of leaving sheaves for the poor is both 
rational and ethical, but the logic behind the distinction between 
a case where the owner is in the field and a case where he is in 
the town is not obvious. 
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The Gemara rejects this proof: From where can it be proven 
that this is the reason? Perhaps the baraita should be under- 
stood in a different manner: It is a Torah edict™ that if the 
owner is in the field, it is considered a forgotten sheaf, but 
if the owner is in the town, it is not considered a forgotten 
sheaf and does not need to be left for the poor. Accordingly, 
the distinction would not be derived from the halakhot of 
acquisition. 


The Gemara responds that the verse states: “You shall not 
go back to take it” (Deuteronomy 24:19), which is interpreted 
to include sheaves forgotten while the owner is in the town. 
Evidently, there is no fundamental difference between a town 
and the field with regard to the halakhot of forgotten sheaves; 
rather, the distinction is due to the fact that one cannot acquire 
a sheaf by means of his courtyard if he is not standing next to 
the courtyard. 


The Gemara challenges: This phrase is necessary to impose a 
prohibition upon one who takes his sheaf after he forgot it, 
instead of leaving it for the poor. It is therefore not superfluous 
and cannot be interpreted as including an additional case. 


The Gemara answers: If so, if the verse serves only that purpose, 
let the verse say: You shall not take it. What is added by the 
phrase: “You shall not go back to take it”? It is written to 
include sheaves forgotten while the owner is in the town. 


The Gemara challenges: But the phrase “you shall not go back” 
is still necessary for that which we learned in a mishna (Pe'a 

7:4): While a landowner collects the sheaves from his field, any 
sheaf that remains before him, as he has not reached it yet, 
does not assume the status of a forgotten sheaf, even if he has 

forgotten about its existence. Any sheaf that is already behind 

him" has the status of a forgotten sheaf, as the prohibition 

of: You shall not go back, applies. 


This is the principle: Any sheaf to which the prohibition of: 
You shall not go back, applies, as one would need to retrace his 
steps in order to retrieve the sheaf, assumes the status of a for- 
gotten sheaf; and any sheaf to which the prohibition of: You 
shall not go back, does not apply, i.e., a sheaf that one has yet 
to reach, does not assume the status of a forgotten sheaf. The 
phrase “You shall not go back” is apparently necessary to teach 
this halakha, and it cannot be interpreted as including a case 
where the owner is in the town. 


Rav Ashi said that the inclusion of this case is derived from 
another phrase in the verse. The verse states: “It shall be” (Deu- 
teronomy 24:19), which is interpreted to include sheaves for- 
gotten while the owner is in the town. Therefore, the Gemara’s 
initial interpretation of the baraita is accepted, leading to the 
conclusion that the distinction between a case where the owner 
is in the field and a case where he is in the town is due to the 
halakha that one’s courtyard can effect acquisition of property 
for him only if he is next to the courtyard, as Rav Yehuda said 
in the name of Shmuel. 


And Ulla also says that the acquisition mentioned in the mishna 
is effective specifically in a case where the owner is standing 
next to his field. And Rabba bar bar Hana also says that the 
acquisition is effective specifically in a case where he is standing 
next to his field. 


HALAKHA 


Forgotten sheaves before him and behind him - #maw back to get it. If they have not yet reached it, it is not con- 
vam wah: A sheaf is considered forgotten only if it is sidered forgotten (Rambam Sefer Zera’im, Hilkhot Mattenot 
already behind the laborers, i.e., if they would have to go Aniyyim 5:10). 
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Rabbi Abba raised an objection to Ulla from that which is taught 
in a mishna (Ma‘aser Sheni 5:9): There was an incident involving 
Rabban Gamliel’ and other Elders, who were traveling on a ship. 
Since he remembered that he had not tithed the produce of his fields, 
Rabban Gamliel said to the others: One-tenth of my produce, 
which I will measure out in the future and separate from my pro- 
duce, is given to Yehoshua ben Hananya,” who is a Levite and is 


entitled to receive the first tithe, 


Rabban Gamliel - brea 1%: Rabban Gamliel was the Nasi 
of the Sanhedrin and one of the most prominent tanna‘im in 
he period following the destruction of the Temple. His father, 
Rabban Shimon ben Gamliel, was also Nasi of the Sanhedrin 
and one of the leaders of the nation during the Great Revolt 
against the Romans. After the destruction of the Temple, Rab- 
ban Gamliel was brought by Rabban Yohanan ben Zakkai to 
Yavne, and after the death of Rabban Yohanan ben Zakkai he 
became Nasi of the Sanhedrin. 
During Rabban Gamliel’s time of leadership, the city of Yavne 
became a spiritual center in which various halakhot were estab- 
ished for future generations. Consequently, Rabban Gamliel 
is also known as Rabban Gamliel of Yavne. In Yavne, he was 
surrounded by the great Sages of his time: His brother-in-law 
Rabbi Eliezer, Rabbi Yehoshua, Rabbi Akiva, and Rabbi Elazar 
ben Azarya. This was a remarkable group of Sages that had no 
equal for many subsequent generations. 

Rabban Gamliel sought to create a spiritual center in Eretz 
Yisrael that would unite the entire people as the Temple had 


PERSONALITIES 


done in its time. For this reason he tried to raise the stature of 
the office of the Nasi and to establish the Sanhedrin as a locus 
of power. His stern and uncompromising leadership eventually 
led his colleagues to dismiss him from office for a period of 
time and appoint Rabbi Elazar ben Azarya in his place (see 
Berakhot 27b). Since they understood that his intentions were 
only for the good of the nation, he was quickly restored to his 
previous position. 

There are very few halakhot attributed to Rabban Gamliel, 
but in his time and under his leadership some of the most 
important decisions affecting the spiritual history of the Jewish 
people took shape. Examples include the principle that the 
halakha is ruled in accordance with the opinions of Beit Hillel 
and the establishment of fixed formulas for prayers. 

Rabban Gamliel’s two sons were also famous Sages: Rabban 
Shimon ben Gamliel, who succeeded his father as Nasi of the 
Sanhedrin, and Rabbi Hanina ben Gamliel. In modern-day Yavne 
there is a site identified by some thirteenth- and fourteenth- 
century Jewish scholars as the tomb of Rabban Gamliel. 
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and the place of the tithe is rented to him. Rabbi Yehoshua paid 

him a token sum to rent the field, which presumably became the 

equivalent of his courtyard, and thereby acquired the tithe. And 

another one-tenth that I will measure out in the future’ and sepa- 
rate from my produce as the poor man’s tithe is given to Akiva ben 

Yosef so that he will acquire it for the poor, and its place is rented 

to him. 


Rabbi Abba continued: But were Rabbi Yehoshua and Rabbi 
Akiva standing next to Rabban Gamliel’s field then? All of them 
were on the ship. Apparently, one’s courtyard effects acquisition for 
him even when he is not standing next to it. 


Ulla said to him: This one of the Sages seems like" one who has 
not studied halakha. Ulla dismissed the question entirely, as he 
deemed it unworthy of consideration. 


When Rabbi Abba came to Sura, he related the discussion to the 
local scholars, saying to them: This is what Ulla said, and this is 
how I challenged him. One of the Sages said to him: Rabban 
Gamliel transferred ownership of the movable property, the 
tithes, to them by means of renting them the land. The transaction 
concerning the tithes was effected not by causing the location of the 
produce to become the equivalent of a courtyard belonging to 
Rabbi Yehoshua and Rabbi Akiva, but rather by employing the 
principle that movable property can be acquired together with the 
acquisition of land. The Gemara comments: Rabbi Zeira accepted 
this response to Rabbi Abba’s objection, but Rabbi Abba did not 
accept it. 


PERSONALITIES 

Rabbi Yehoshua ben Hananya — mn Ja wim +37: This 
tanna, often referred to simply as Rabbi Yehoshua, lived in 
he generation following the destruction of the Temple. He 
had been one of the Levite singers in the Temple and he 
married the daughter of a priest. While in Jerusalem he stud- 
ied under Rabban Yohanan ben Zakkai, and he even aided 
Rabban Yohanan ben Zakkai’s famed escape from the siege 
of Jerusalem. After the Sanhedrin was reestablished in Yavne, 
Rabbi Yehoshua became one of the most prominent mem- 
bers there. Later, he moved to Peki’in, where he established 
his own study hall. Rabbi Yehoshua was well-known for his 
sharp mind as well as for his great modesty. There are many 
stories told of his encounters with a Roman emperor, appar- 
ently Hadrian, as well as with the sages of other nations. 


NOTES 


That | will measure out in the future — sib PHY Kw: The 
early commentaries ask why Rabban Gamliel did not specify 
a location, e.g., the north or south side of his field, for the 
tithes that he separated. Some explain that he did in fact 
specify a location, but the mishna does not give that detail, 
as it is not the main point of the mishna. 


This one of the Sages seems like, etc. — 131 J23°V2 NT 1107: 
Ulla held that a case of an ownerless item cannot be com- 
pared to this incident, where Rabban Gamliel transferred the 
ownership of the tithes to Rabbi Yehoshua and Rabbi Akiva 
(Shita Mekubbetzet). 
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NOTES 
Benefit of discretion — mxait naiv: One is not considered the 
owner of the teruma and tithes that he separates from his 
produce, as the Torah obliges him to give them to the priests, 
the Levites, and the poor. Nevertheless, he has the right to give 
the produce to the priest, Levite, or poor person of his choice. 


Benefit of discretion is not property — yia1a Ax INIT NIV: 
Some explain that since the benefit of discretion does not 
have monetary value, it can be acquired only through a more 
substantial mode of acquisition than a symbolic exchange. 


Exchange is a form of buying and selling - npa 74 pan 
RYT 2: Although the Elders paid rent to Rabban Gamliel 
for the land upon which the tithes were located, they received 
the tithes themselves as a gift and not as part of a sale (Ritva). 


HALAKHA 

Another mind transfers their ownership — mpa TINK Nyt 
Hix: In a case where an item was given to a person as a gift, 
and it was passing through his field, even if he could not have 
caught it he has acquired it. If it was an animal running in its 
usual manner or a bird that was flying, and the owner of the 
field would not have been able to catch it, his feld does not 
effect acquisition of it for him, even though it is a gift (Rambam 
Sefer Kinyan, Hilkhot Zekhiya UMattana 4:8 and Sefer Nezikin, 
Hilkhot Gezeila VaAveda 17:11; Shulhan Arukh, Hoshen Mishpat 
243:20, 268:4). 


A bill of divorce in a courtyard — 1¥Ma va: In a case where a 
husband threw a bill of divorce into his wife's courtyard, if she 
was standing in the courtyard and the courtyard was secured, 
she has acquired the bill of divorce and the divorce is valid. If 
she was not present, the divorce is not valid (Rambam Sefer 
Nashim, Hilkhot Geirushin 5:2; Shulhan Arukh, Even HaEzer 13911). 


A bill of divorce is different as it is possible against her 
will - am bya PIV V KW: By Torah law, a husband can 
divorce his wife without her consent, Rabbeinu Gershom Meor 
HaGola instituted an ordinance that any husband who divorces 
his wife without her consent shall be excommunicated, and 
this ruling has been accepted by all Jewish communities 
(Rambam Sefer Nashim, Hilkhot Geirushin 5:2; Shulhan Arukh 
Even HaEzer 119:3, 6). 


§6 BAVA METZIA: PEREK I` UB: :X)91’X p3 


bap KYT way paw KII aK 
wan nip o ob ga KDD 
AYN TMT Naty - voy oppona 
-maa Pabna aan map a 
vag by nia ping aye maT naw 

YR 


MPI — anI niin. xd) 
DIN NPA qI- pon, WIKIN 
nny - ypypa sass phuanai 

sor NN 


DÍK MPD TINS Yt WO K3 I) 
XY 


PILIIN TELIAT — KYA KID 
TAT al ee) Eee as 
PINS YYW NT] TP n Tae 
PROT MANDA IY SYED wD 
AN STB WB NIN 121 YD F73 
PRD PAD PAS) PIONS YW 9 DY 
name nytt owe wd - xayy 

PNW [Tin TPA 


a ses ab mw 31 mh vx 
TNS) AH TAPE MS MYT PA 
ix AVA 193 Mnipw xin xy 
bya PPRT ba NY IYI 193 

Gaie 


Rava said: Rabbi Abba did well by not accepting this response, 
because if Rabban Gamliel had intended to transfer his owner- 
ship ofthe tithes to Rabbi Yehoshua and Rabbi Akiva, did they 
not have a cloth with which to acquire the tithes from him by 
means of a symbolic exchange? They could have acquired the 
tithes through symbolic exchange without renting the land. 
Rather, clearly the tithes were not considered the property of 
Rabban Gamliel, as he owned only the benefit of discretion," 
i.e., the benefit accrued from the option of giving the tithes to 
whichever Levite or poor person that he chose, and such benefit 
is not considered property that can be acquired by means of 
a symbolic exchange. Here, too, the transaction was clearly 
effected by means of a courtyard, as benefit of discretion is 
not property" that can be acquired by means of acquiring 
land. Therefore, Rabbi Abba’s explanation must be correct, and 
one’s courtyard effects acquisition for him even when he is 
not standing next to it. 


The Gemara rejects Rava’s reasoning: But that is not so. With 
regard to gifts to which members of the priesthood are entitled, 
and similarly with regard to tithes that are given to Levites 
and to the poor, the concept of giving is written in the Torah: 


“And have given it to the Levite, to the stranger, to the fatherless, 


and to the widow” (Deuteronomy 26:12). These gifts must be 
given and not sold or bartered. Therefore, since exchange is 
a form of buying and selling," it is an inappropriate mode 
of acquisition with regard to tithes. By contrast, transferring 
ownership of movable property by means of transferring 
ownership of land is a powerful form of giving. Consequently, 
Rabban Gamliel could not give them the tithes by means of 
a symbolic exchange using a cloth, but instead had to give it 
to them along with land. Therefore, since the transaction was 
not effected by means of a courtyard, it poses no difficulty to 
Ulla’s opinion. 


Rav Pappa said: Even if Rabbi Yehoshua and Rabbi Akiva 
acquired the tithes by means of a courtyard, this poses no dif- 
ficulty to Ulla’s opinion. Since the tithes were not ownerless 
items, but rather another mind, i.e., Rabban Gamliel, trans- 
ferred their ownership to Rabbi Yehoshua and Rabbi Akiva, it 
is different, and the recipients did not need to stand next to 
the courtyard. 


And from where do you state this distinction? As we learned 
in the mishna: If one saw people running after a found owner- 
less animal, and said: My field has effected acquisition of this 
animal for me, it has effected acquisition of it for him. And 
Rabbi Yirmeya says that Rabbi Yohanan says that this halakha 
is true only in a case where he would be able to run after them 
and catch them. And Rabbi Yirmeya raises a dilemma: Does 
one acquire animals that are given to him as a gift in such a 
scenario? Rabbi Abba bar Kahana accepted the premise of 
the dilemma of Rabbi Yirmeya, and ruled that in the case of a 
gift one acquires the animals even if he would not be able to 
run after them and catch them. What is the reason for this 
distinction? Is it not because when another mind transfers 
their ownership," the halakha is different, in that the courtyard 
effects acquisition of the items with fewer limitations? This 
supports Rav Pappa’s explanation. 


Rav Shimi said to Rav Pappa: But what about the case ofa bill 

of divorce, where another mind, the husband, transfers its 

ownership to the wife, and nevertheless Ulla says with regard 

to one who threw a bill of divorce into his wife’s house or court- 
yard: But it is a valid divorce only if she is standing next to her 
house or next to her courtyard?" Rav Pappa responded: A bill 

of divorce is different, as it is possible to give it to one’s wife 

even against her will." 
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Rav Sheshet, son of Rav Idi, objects to this response: But is it 
not an a fortiori inference? If in the case of a bill of divorce, which 
is valid even if it is given to the wife against her will, nevertheless 
if she is standing next to her house or next to her courtyard she 
does acquire the bill of divorce, and if not she does not acquire it, 
then in the case of a gift, which one can receive only willingly, is 
it not all the more so correct that the recipient must be next to 
his courtyard for the transaction to take effect? 


Rather, Rav Ashi said that the distinction between the cases ofa 
gift and a bill of divorce should be explained as follows: 


One's courtyard is included as a valid means of acquisition due 
to the fact that it acts as his hand; but it is no less effective than 
agency." Therefore, with regard to a bill of divorce, which is 
considered detrimental to the wife," one cannot transfer it to her 
by placing it in her courtyard in her absence, as one cannot act 
against the interests of a person unless it is in his presence." 
By contrast, with regard to a gift, which is beneficial for the 
recipient, one can give it to him by placing it in his courtyard 
in the recipient’s absence, as one can act in a person’s interest in 
his absence." 


§ The Gemara returns to discuss the matter itself. The mishna 
teaches: If one saw people running after a found ownerless ani- 
mal, and said: My field has effected acquisition of this animal for 
me, it has effected acquisition of it for him. Rabbi Yirmeya says 
that Rabbi Yohanan says: And this halakha is true only in a case 
where he would be able to run after them and catch them. Rabbi 
Yirmeya raises a dilemma: Does one acquire animals that are 
given to him asa gift in such a scenario? Rabbi Abba bar Kahana 
accepted the premise of the dilemma of Rabbi Yirmeya, and ruled 
that in the case of a gift one acquires the animals even ifhe would 
not be able to run after them and catch them. 


Rava raises a dilemma: If one threw a purse" through this 
entrance of a house and it went through the house and exited 
through another entrance," what is the halakha? Does the owner 
of the house acquire the purse during the course of its flight? 
The dilemma is: Is an item in the airspace [avir]' of a courtyard 
that will not eventually come to rest" in the courtyard itself 
regarded as though it has come to rest, or is it not regarded as 
though it has come to rest? 


NOTES §=—WW¥—___—_—- 
But it is no less effective than agency — mown my Kh: 
This explanation is based on common sense, as one clearly 
wants his courtyard to effect acquisition of items for him, 
whether acting as his hand or as his agent. The principle that 
it acts as his hand is necessary only for those cases where an 
agent cannot acquire an item on his behalf (Tosafot; Rosh). 
The Ra'avad explains that this is an a fortiori inference: Since 
taking an item in one’s hand is a more powerful form of acqui- 
sition than acquiring it through an agent, certainly a courtyard, 
which can act as one’s hand, can also function as an agent. 


A bill of divorce which is detrimental to the wife - 3in7 ba 
ay xt: Even in cases when divorce is beneficial for the wife, 
her courtyard does not effect acquisition of the bill of divorce 
for her unless she is present, as the Sages did not differentiate 
between the cases (Geon Tzvi). 


One threw a purse — 739% pt: Rashi explains that this is 
referring to a case where the one who throws it declares the 
purse ownerless. Josafot challenge this explanation because 
if so, itis not an example of a case where another mind trans- 
ferred ownership of the property. The Ramban explains that 
even an ownerless item has the same status as an item where 
another mind transferred ownership of the property. The Ran 
explains Rashi’s opinion by stating that although the halakha 
with regard to an ownerless item is different, when one inten- 
tionally declares the item to be ownerless it is considered as if 
it were a case where another mind is transferring ownership 
of the property. 


An item in the airspace that will not eventually come to 
rest- mad iaio pW mw: Even according to the opinion that 
with regard to the halakhot of Shabbat, an item in the air is 
considered as though it has come to rest (Shabbat 4a), that is 
due to the stringency of Shabbat and does not apply to the 
halakhot of acquisition (Ritva). 


HALAKHA 


One cannot act against the interests of a person unless it 
is in his presence — 1354 xbx yd Pan px: One may not 
act against the interests of a person unless it is in his pres- 
ence. For instance, a husband may not give his wife a bill of 
divorce unless he does so in her presence. If he placed it in her 
courtyard when she was not present, the divorce is not valid 
(Rambam Sefer Nashim, Hilkhot Geirushin 5:2 and Sefer Kinyan, 
Hilkhot Zekhiya UMattana 4:2). 


One can act in a persons interest in his absence - Dh pa 
yp Kow: One can transfer ownership of an item that is “of ben- 
efit to another even without his being present. Therefore, one 
can acquire a gift on behalf of another, and the item belongs 
to that person even though it did not reach his hands. If that 


person does not want to receive the gift, it is not transferred 
to him against his will (Rambam Sefer Kinyan, Hilkhot Zekhiya 
UMattana 4:2). 


One threw a purse through this entrance of a house and it 
exited through another entrance — K% m nnsa PN pR 
ants nna: If a purse was thrown through a house without 
touching ‘the ground, and the one who threw it had given 
the purse as a gift to the homeowner and then changed his 
mind while it was still in the air inside the house, the home- 
owner has not acquired it. This issue was not resolved in 
the Gemara and remains in doubt. Consequently, the purse 
remains in the possession of its owner (Shulhan Arukh, Hoshen 
Mishpat 243:24). 


LANGUAGE 
Airspace [avir] — 1x: From the Greek åńp, aêr, meaning 
air or space. 
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NOTES 

The found item of one’s minor son or daughter — 
Dp IN ia Nev: Rashi and the Rambam hold 
that an item found by a minor daughter belongs to her 
father by Torah law. Several of the early commentaries 
disagree and hold that it belongs to the father by rab- 
binic law, in order to avoid enmity or jealousy on the 
part of the father (Rosh; Ran). 


HALAKHA 


The found item of one’s minor son or daughter — 
DPT iAH iva ngyn: If an item is found by children 
who are minors but not dependent on their father’s 
table, it belongs to them. This is in accordance with 
the opinion of Rabbi Yohanan (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 17:13; Shulhan Arukh, Hoshen 
Mishpat 270:2). 


The found item of members of one’s household — 
ima "2 ngyn: If an ownerless item is found by mem- 
bers of a household who are dependent on the father’s 
table, even if they are adults, or if it is found by a wife, 
the item belongs to the father or husband, respectively. 
This is in accordance with the mishna and the opinion of 
Rabbi Yohanan (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 17:13 and Sefer Nashim, Hilkhot Ishut 12:3, 21:1; 
Shulhan Arukh, Hoshen Mishpat 270:2 and Even HaEzer 
69:3). 


The found item of his Hebrew slave or maidservant- 
Day7 inaw tay nx: An ownerless item found 
bya Hebrew slave belongs to him. An item found by a 
Canaanite slave belongs to the master (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 17:13; Shulhan Arukh, 
Hoshen Mishpat 270:2). 


The found item of his ex-wife whom he divorced - 
TAN IM’ Nev: An item found by one's ex-wife 
belongs to her (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 17:13; Shulhan Arukh, Hoshen Mishpat 270:2). 


The wife and the son of a laborer —byisby yon nw: 
The wife and children of a hired laborer, even one who 
earns a percentage of the produce, are permitted to 
glean produce from behind him. This is in accordance 
with the opinion of Rabbi Yosei (Rambam Sefer Zera‘im, 
Hilkhot Mattenot Aniyyim 4:1). 
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BACKGROUND 


Rav Pappa said to Rava, and some say that it was Rav Adda bar 
Mattana who said this to Rava, and some say that it was Ravina 
who said this to Rava: Isn’t this the same as the halakha in the 
mishna? As it is stated: If one saw people running after a found 
ownerless animal, and said: My field has effected acquisition of this 
animal for me, it has effected acquisition of it for him. And Rabbi 
Yirmeya says that Rabbi Yohanan says: And this halakha is true 
only in a case where he would be able to run after them and 
catch them. Rabbi Yirmeya raises a dilemma: Does one acquire 
animals that are given to him as a gift in such a scenario? Rabbi 
Abba bar Kahana accepted the premise of the dilemma of Rabbi 
Yirmeya, and ruled that in the case of a gift one acquires the animals 
even if he would not be able to run after them and catch them. 


Rava said to him: Are you saying that a purse flying through the 
air is comparable to an item that is rolling, i.e., moving on the 
ground? A rolling item is different, as it is regarded as though it 
has come to rest. At any given instant throughout its movement, 
the item rests on the ground. Therefore, the dilemma cannot be 
resolved from the mishna. 


ith d he fi di f , 
MISHNA ™ regard to the eo item of ones 


minor son or daughter," i.e., an ownerless 
item that they found; the found item of his Canaanite slave or 
maidservant;* and the found item of his wife, they are his." By 
contrast, with regard to the found item of one’s adult son or 
daughter; the found item of his Hebrew slave’ or maidservant;" 
and the found item of his ex-wife, whom he divorced," even if 
he has not yet given her payment of the marriage contract that 
he owes her, they are theirs. 


G E M ARA Shmuel says: For what reason did the 


Sages say that the found item of one’s 
minor son or daughter belongs to his father? It is because the 
minor does not intend to acquire it for himself, as when he finds 
it, he runs with it to his father and does not retain it in his 
possession. 


The Gemara asks: Is this to say that Shmuel holds that a minor 
does not have the capability of acquiring property for himself 
by Torah law? But isn’t it taught in a baraita: With regard to one 
who hires a salaried laborer to harvest his field, the son of the 
laborer may glean’ fallen stalks from behind the laborer like all 
poor people who have a right to the stalks left in the field. But if 
one hires a laborer as a sharecropper, whether the laborer receives 
one-half, one-third, or one-quarter of the produce, his son may 
not glean stalks after him, as the laborer himself is considered a 
partial owner of the field and is consequently not considered poor. 
Rabbi Yosei says: In both this case and that case the laborer’s 
son and wife" may glean after him. And Shmuel says that the 
halakha is in accordance with the opinion of Rabbi Yosei. 


His Canaanite slave or maidservant — 039337 inaw) Way: 
The mishna is referring to a gentile slave or maidservant pur- 
chased by a Jew (see Leviticus 25:44-46). A gentile slave pur- 
chased by a Jew must be immersed in a ritual bath, and, if male, 
also circumcised. These acts signify a change in the slave's status. 
Though not yet a Jew in all respects, a Canaanite slave must 
observe all of the Torah’s prohibitions and must fulfill all positive 
mitzvot that are not time bound. Although a Canaanite slave 
must serve his master for life and is inherited by his master’s 
heirs, his master can emancipate him by handing him a bill 
of manumission. At that point the slave becomes fully Jewish, 
although the Sages required him to immerse again in a ritual 
bath to symbolize his conversion. 


58 


BAVA METZIA : PEREK I: 12A ` 2 9TN pd 


Hebrew slave — ay tay: A Hebrew slave is an adult male Jew 
who becomes the slave of another Jew. There are two ways in 
which a Jew can enter into slavery: The court can sell a thief into 
slavery if he does not possess the means to make restitution 
for his theft (Exodus 22:2); or, if a Jew becomes impoverished, 
he may choose to sell himself to seek relief from his poverty 
(Leviticus 25:39). A Hebrew slave sold by the court is emanci- 
pated after serving his master for six years (Exodus 21:2). One 
who sells himself as a slave may sell himself for six years or for a 
longer period. In the event of his master’s death, a Hebrew slave 
is required to continue serving his master’s son until the end 
of the period for which he was sold. If the master has no sons, 
the slave is not obligated to continue serving other heirs. In the 


Jubilee Year, all Hebrew slaves are emancipated irrespective of 
how long they have served (Leviticus 25:40). When a Hebrew 
slave attains his freedom in one of these manners, his master or 
his master’s heirs must give him a severance gift (Deuteronomy 
1513-14). A Hebrew slave may also attain his freedom by paying 
his master the value of the remainder of the term for which 
he was sold. 


Gleanings — vp: The Torah prohibits the owner of a field from 
gleaning individual stalks that have fallen during the harvest 
(see Leviticus 19:9). If fewer than three stalks fall in one place, 
they are deemed gleanings and are considered the property 
of the poor. 
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Granted, if you say that a minor has the capability of acquiring 
property for himself, Shmuel’s opinion is understood, as when 
the son gleans stalks, he gleans them for himself and acquires 
them, and his father subsequently acquires them from him as a 
gift. Since the minor has no property of his own, his status is that 
of a poor person and it is permitted for him to glean stalks. But if 
you say that a minor does not have the capability of acquiring 
property for himself, then when he gleans the stalks, he gleans 
them for his father. Since his father is considered wealthy" and 
is not entitled to the gleanings because he owns a portion of the 
produce, why may his wife and son glean stalks after him? 


The Gemara answers: In Shmuel’s explanation, Shmuel is stating 
the reason of the tanna of our mishna, but he himself does 
not hold accordingly. Rather, Shmuel holds in accordance with 
the opinion of Rabbi Yosei that a minor can acquire property 
for himself. 


The Gemara asks: And does Rabbi Yosei hold that a minor has 
the capability of acquiring property by Torah law? But didn’t 
we learn in a mishna (Gittin 9b): With regard to the found items 
of a deaf-mute, an imbecile, or a minor," i.e., lost items that 
they found, although they are not considered to be halakhically 
competent and are unable to acquire found items by Torah law, 
taking such items from them is considered robbery, by rabbinic 
law, for the sake of the ways of peace.’ Rabbi Yosei says: This is 
full-fledged robbery. 


And Rav Hisda says that Rabbi Yosei means that it is full-fledged 
robbery by rabbinic law." And the practical difference between 
the opinion of the first tanna and Rabbi Yosei’s opinion is that 
according to Rabbi Yosei, if the robber refuses to return the stolen 
item, it is appropriated by the judges and returned to its owner. 
In any event, it is evident from here that Rabbi Yosei also holds 
that a minor cannot acquire property for himself by Torah law. 


Rather, Abaye rejected the above explanation of Rabbi Yosei’s 
opinion in the baraita with regard to gleaning, and said: The rea- 
son that according to Rabbi Yosei a sharecropper’s son may glean 
after him despite the fact that he does not acquire property by 
Torah law is that in such a case the Sages rendered the field like 
one through which the last gleaners have walked. Once the poor 
people have finished gleaning stalks from a field, even wealthy 
people are permitted to collect whatever remains. In this case, 
since the sharecropper’s son is walking behind him, the poor 
people themselves dismiss the notion of gleaning in this field 
from their minds; they assume that the son of this sharecropper 
is gleaning for him and that they will therefore not find any glean- 
ings in this field. Since the poor people themselves have finished 
taking stalks from the field, the sharecropper’s son can glean for 
his father. 


Rav Adda bar Mattana said to Abaye: But how is it permitted for 
one to allow his son to follow him in the field, thereby causing all 
the poor people to leave? Is a person permitted to have a lion 
crouch in his field" so that the poor people will see it and flee? 


Rather, Rava stated an alternative explanation: 


Found items of a deaf-mute, an imbecile, or a minor — nK% 
JOP IAW wan: Although by Torah law an ownerless item found 
by a deaf-mute, an imbecile, or a minor does not belong to its 
finder, the Sages instituted an ordinance that the finder acquires 
it, for the sake of the ways of peace. Therefore, one who steals an 
item found by a deaf-mute, an imbecile, or a minor transgresses 


HALAKHA 
One who has a lion crouch in his field — T1 Jina x paya: 
It is prohibited for one to have a lion crouch in his field, i.e., to 
station someone or something frightening in his field, so that 
the poor will see it and flee without gleaning the gifts that 
are properly theirs (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 4:13). 


rabbinic law, but the stolen item is not returned by the court to 
the finder, in accordance with the opinion in the unattributed 
mishna (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 17:12; 


Shulhan Arukh, Hoshen Mishpat 270:1). 


NOTES 
If you say that a minor does not have the capability of 
acquiring property for himself — 73 ab nh JOP AION IN 
appr: The Gemara assumes that according to Rabbi Yosei 
a minor can acquire property by Torah law. If this were not 
so, the Sages would not institute a right of acquisition for a 
minor when by doing so they would diminish the right of 
acquisition from the poor (Tosefot HaRosh). 


His father is wealthy — x37 vwy max: The Gemara defines 
a poor person as one who owns less than two hundred 
dinars. Therefore, some explain that the right of the share- 
cropper to a percentage of the produce is probably worth 
more than this amount (Ritva). Others hold that since the 
father has rights to a portion of the produce, it is considered 
to belong to him, and one is not permitted to take the 
gleanings from his own produce (Josafot; Rosh). 


Full-fledged robbery by rabbinic law — 713713 a3 by: 
This must be Rabbi Yosei’s intent because he includes an 
imbecile, who has no deliberate intention and has no rights 
of acquisition by Torah law (Penei Yehoshua; Torat Hayyim). 


BACKGROUND 
A deaf-mute, an imbecile, or a minor - ppp myi wyn: The 
members of these three categories are frequently grouped 
together because of their presumed limited intellectual 
capacity or their inability to act responsibly. They are nei- 
ther obligated to perform mitzvot nor held responsible for 
any damage they cause. They also lack the legal capacity 
to act as agents. Although all three categories are often 
mentioned together, there are many differences between 
the halakhot governing each of them. 


Ways of peace — oby 1271: The phrase: Ways of peace, 
refers to various rabbinic ordinances instituted to foster 
peace and to prevent strife and controversy. (1) With regard 
to monetary cases, in certain instances the Sages rendered 
it prohibited for one to take property from another person 
who does not possess full formal legal ownership. (2) The 
Sages permitted certain lenient practices in dealings with 
a common, uneducated person, in order to prevent divi- 
sion between scholars and the common people. (3) The 
Sages instructed that charity be given to the gentile poo 
together with the poor of the Jewish people. Similarly, they 
instituted other practices to reduce friction between the 
Jewish people and other nations. 
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NOTES 

Rendering one who does not acquire like one who has 
the right to acquire property — Matta 73t IKw Wwy: 
The Rosh explains the specifics of this halakha, that the 
Sages instituted an ordinance rendering those poor 
people who had not yet gleaned as though they had 
acquired the gleanings, assuming ownership of them. It 
is then assumed that the poor people are willing to give 
up their portion, so that when they enter into similar 
arrangements themselves, their children will be able to 
glean the stalks after them. Therefore, the children of the 
sharecroppers may take the sheaves. 


The word adult is not referring to an actual adult - x 
van bing bins: The reason behind this explanation is 
that obviously any item found by an adult belongs to 
him; there is no reason to think that it should belong 
to his father. Therefore, Rabbi Yohanan explains that the 
issue is whether or not the son is financially independent 
(Torat Hayyim). 


A minor son who is not dependent - Jap 131 jup: 
This refers only to sons; with regard to a minor daughter, 
even if she is financially independent her father acquires 
any item that she finds (Ramban; Ran). 


With a case where he lifts a found item with his 
work — inaxbn Dy mey PI: Some explain that 
this is elucidating the case where an item found bya 
laborer belongs to his employer, i.e., it is a case where the 
laborer interrupts his work in order to pick up the item. 
In a case where a laborer lifts an item he finds without 
interrupting his work, it belongs to him. 


HALAKHA 


The found item of a laborer - byis nY: A laborer 
may keep any ownerless item that he finds while on the 
job, whether he was hired to perform a specific task or for 
general work. If he was hired specifically to collect own- 
erless items, anything he finds belongs to his employer 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 9:11; Shulhan 
Arukh, Hoshen Mishpat 270:3). 


LANGUAGE 
Pearls [margaliyyot] - niama: From the Greek 
papyapitngs, margarités, or wapyapic, margaris, mean- 
ing pearl or gem. 


BACKGROUND 

Pierces pearls — nia api): Since pearls, especially 
valuable ones, were usually strung in necklaces, they 
had to be pierced. This was a very specialized form of 
craftsmanship that required expertise. The artisan would 
choose the ideal place to pierce the jewel, and the resul- 
tant hole had to be completely straight so as not to mar 
the beauty of the pearl. That craftsman was well paid, 
and a slave who could perform this task was considered 
highly valuable. 
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The Sages instituted an ordinance rendering a son of the share- 
cropper, who does not have the right to acquire property, like one 
who has the right to acquire property; i.e., they granted him a 
special right to acquire the gleanings. What is the reason for this 
ordinance? This arrangement is satisfactory for the poor people 
themselves, so that when they are hired under similar terms 
themselves, their sons will be able to glean the stalks after them. 


The Gemara comments: And Shmuel, in his above explanation of 
the mishna, disagrees with the opinion of Rabbi Hiyya bar Abba. 
As Rabbi Hiyya bar Abba says that Rabbi Yohanan says: The word 
adult in the mishna is not referring to an actual adult," and the 
word minor is not referring to an actual minor. Rather, with regard 
to an adult son who is dependent on the food of his father’s table 
for support, this is considered a minor in the context of the mishna. 
It is appropriate for one who is reliant on his father’s support to 
give items that he finds to his father. And with regard to a minor son 
who is not dependent" on the food of his father’s table for support, 
this is considered an adult in this context, and any lost item that 
he finds is his. 


§ The mishna teaches: The found item of his Hebrew slave or 
maidservant, it is theirs. The Gemara asks: Why does it not belong 
to the master? Let the slave be considered merely a laborer; and 
it is taught in a baraita: The found item of a laborer," i.e., a lost 
item that he found, belongs to him and not to his employer. In what 
case is this statement, that the item belongs to the laborer, said? 
It is said when the employer told the laborer to perform a specific 
task, e.g., he said to him: Weed for me today, or: Till for me today. 
Since the employer specified the task that he hired the laborer to 
perform, and that task did not include finding lost items, the laborer 
has rights to the item that he himself found. 


The baraita continues: But if the employer said to the laborer: Work 
for me today, without specifying the nature of the work, the found 
item is the employer’s, as finding ownerless items is included 
within the general category of work. Since a Hebrew slave is duty- 
bound to perform all types of labor for his master, why doesn’t his 
master acquire all items that he finds? 


Rabbi Hiyya bar Abba said that Rabbi Yohanan said: Here we are 
dealing with a slave who pierces pearls [margaliyyot],'° which is 
such a profitable activity that his master would not want to transfer 
him to another line of work even for a moment. Therefore his status 
is like that of a laborer who is hired to perform a specific task. 


Rava said: We are dealing with a case where the slave lifts a found 
item along with performing his work." Since there is no need for 
him to interrupt his work in order to take the item, his taking the 
item costs his master nothing, so it belongs to the slave. 


Rav Pappa said: An item found by a laborer belongs to his employer 
only in a case where he hired him specifically to collect found 
items. The Gemara asks: But what are the circumstances in which 
one would hire a person to find ownerless items? The Gemara 
answers: It is in a case where a lake flooded its shore with fish, 
and after the water receded, the fish remained on the shore. One 
would hire laborers to gather those fish. 


§ The mishna teaches that an item found by a Hebrew maidservant 
belongs to her. The Gemara asks: What are the circumstances of 
this maidservant? If the reference is to a maidservant who has 
grown two pubic hairs, which is a sign of adulthood, why is she 
with her master? A Hebrew maidservant who reaches adulthood 
is emancipated. 
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And if she is a maidservant who has not yet grown two pubic 
hairs and is still considered a minor, then ifher father is still alive, 
the found item is her father’s, and if her father is not still alive, 
she should have gone free with the death of her father. 


As Reish Lakish says: A Hebrew maidservant" acquires herself 
from the authority of her master through the death of her father, 
and this halakha is derived from an a fortiori inference: Signs 
indicating puberty release her from her master’s authority but 
do not release her from her father’s authority, as although she 
shows signs indicating puberty she remains under her father’s 
authority with regard to certain matters. Therefore, is it not logical 
that her father’s death, which releases her entirely from the father’s 
authority, would release her from the authority of her master? 
Clearly, there is no situation where a Hebrew maidservant can 
acquire an item that she finds. The Gemara answers: But wasn’t 
the opinion of Reish Lakish conclusively refuted? It is not 
accepted as halakha. 


The Gemara suggests: Let us say that there is a conclusive refuta- 
tion of his opinion from this mishna as well. If a Hebrew maid- 
servant is emancipated once her father dies, there is no possible 

situation in which a Hebrew maidservant who finds an ownerless 

item acquires it for herself. 


The Gemara rejects this suggestion: This mishna is nota refutation 
of Reish Lakish’s opinion, as perhaps it is actually referring to a 
case where the father is alive. And what is the meaning of the 
phrase: They are theirs? It does not mean that the item belongs 
to the maidservant; rather it is stated in order to exclude the 
possibility that it belongs to her master. The maidservant acquires 
the found item, and through her, her father acquires it. 


§ The mishna teaches that the found item of his ex-wife, whom 
he divorced, belongs to her, even if he has not yet given her pay- 
ment of the marriage contract that he owes her. The Gemara asks: 
If he divorced her, it is obvious that the item is hers. Why does 
the mishna specify this? 


The Gemara answers: Here we are dealing with a case where there 
is uncertainty whether she is divorced or whether she is not 
divorced." As Rabbi Zeira says that Shmuel says: Everywhere 
that the Sages said that there is uncertainty whether a woman is 
divorced or whether she is not divorced, her husband remains 
obligated to provide for her sustenance. Furthermore, the Sages 
instituted an ordinance that an item found by a wife belongs to 
her husband, and that this right is reciprocal to his obligation to 
provide for her sustenance. Therefore, one might reason that here 
too, since the husband is still obligated to provide for his wife he 
retains the right to items that she finds. 


But this is not the halakha, as what is the reason that the Sages 
said that an item found by a wife belongs to her husband? It is 
so that she should not be subject to her husband’s enmity due 
to the fact that he is supporting her and yet she keeps any item that 
she finds. Here, however, let her be subject to much enmity. He 
should resolve the uncertainty and finalize the divorce as soon as 
possible, and perhaps this enmity will facilitate reaching that goal. 


MI S H N A With regard to one who found promissory 


notes," if they include a property guaran- 
tee for the loan he may not return them to the creditor, as, if he 
were to return them, the court would then use them to collect 
repayment of the debts from land that belonged to the debtor at 
the time of the loan, even if that land was subsequently sold to 
others. If they do not include a property guarantee, he returns 
them to the creditor, as in this case the court will not use them 
to collect repayment of the debt from purchasers of the debtor’s 
land. This is the statement of Rabbi Meir. 


HALAKHA 
A Hebrew maidservant - may7 mag: A Hebrew maid- 
servant who reaches puberty is emancipated without having 
to pay anything (Rambam Sefer Kinyan, Hilkhot Avadim 4:5). 


She is divorced or she is not divorced — A»Yx) NWT 
mwa: In any case of uncertainty with regard to a divorce, 
the husband is obligated to provide for his wife until it is 
certain that she is divorced (Rambam Sefer Nashim, Hilkhot 
Ishut 18:25; Shulhan Arukh, Even HaEzer 93:2). 


One who found promissory notes — Jin ww KY: One who 
finds promissory notes may not return them to the creditor, 
even if they appear valid, and even if the debtor admits that 
he owes the money, in case the debtor and creditor colluded 
to repossess property that the debtor sold. The promissory 
notes may be returned to the creditor only if it is clear that 
they do not create a lien on the debtor's property and if 
the debtor admits that he owes the money (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 18:1; Shulhan Arukh, Hoshen 
Mishpat 65:6). 


NOTES 

She is divorced or she is not divorced — A»x) NWT. 
mN: In the Jerusalem Talmud it is explained that the 
reference is to a woman who is fully divorced, but whose 
husband has not yet paid her the entire value of her marriage 
contract. Until he does so, he is obligated to provide for her 
sustenance. The early commentaries disagree as to whether 
that opinion would be accepted in the Babylonian Talmud. 
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And the Rabbis say: In both this case and that case he should 
not return the promissory notes to the creditor, as, if he were to 
return them, the court would in any event use them to collect 
repayment of the loan from purchasers of the debtor’s land. 


With what case are we dealing? If we say it 
GEMARA 


is a case when the liable party, i.e., the 
debtor, admits that he wrote the promissory notes and that the 
debts have not yet been repaid, then when the promissory notes 
include a property guarantee, why should the finder not return 
them to the creditor? Doesn’t the debtor admit to the debts? And 
if it is in a case when the debtor does not admit to the debts, claim- 
ing that he dropped the promissory notes after he repaid his debts, 
then even when the promissory notes do not include a property 
guarantee, why should the finder return them to the creditor? 
Granted, the creditor cannot collect these debts from liened prop- 
erty that has been sold, but he can collect from unsold property. 
The returning of the promissory note would be disadvantageous to 
the borrower, who claims that he repaid the loan. 


The Gemara answers: Actually, the mishna is referring to a case 

when the liable party admits to the debts, and here, this is the 

reason that the finder may not return the promissory notes: It is 

that we are concerned that perhaps the debtor wrote’ in the prom- 
issory note that he would borrow the money in Nisan but he did 

not actually borrow the money until Tishrei, and between Nisan 

and Tishrei he sold land. These lands are not liened to the debt, as 

the liability to repay the loan took effect only when he 

actually borrowed the money. And the creditor will come to repos- 
sess the land that was sold between Nisan and Tishrei from the 

purchasers, unlawfully. 


The Gemara asks: If so, if the court must be concerned that the date 
on a promissory note predates the actual loan, we should likewise 
be concerned that all promissory notes that come before us to the 
court are perhaps predated. 


The Gemara answers: The credibility of all promissory notes in 
general has not been compromised, as they remain in the creditor’s 
possession, which is the correct location in the case of an out- 
standing loan. The credibility of these promissory notes has been 
compromised by the fact that they were lost. 


The Gemara asks: But with regard to that which we learned in a 
mishna (Bava Batra 167b): One may write a promissory note for 
a borrower even if the lender is not with him because it is the 
borrower who assumes liability based on the note, the question 
arises: How can one write this promissory note ab initio? Let us 
be concerned that perhaps the borrower wants to write the note 
as he intends to borrow money in Nisan, but will ultimately not 
borrow the money until Tishrei, and the lender might then come 
to repossess the land that the borrower sells between Nisan and 
Tishrei from the purchasers, unlawfully. 


Rav Asi said: 


NOTES 


That we are concerned that perhaps the debtor wrote, etc.- it actually did. Rather, the concern is that the debtor mistakenly 
3103 KAP jw»NT: It is evident from the continuation of the assumes that he borrowed the money on the date written in 
discussion that the concern here is not of collusion between the the promissory note, when in fact he borrowed it on a later date 


debtor and the creditor to claim that the loan occurred before (Rashba; Ran). 
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This mishna is referring not to one who finds an ordinary promis- 
sory note but to one who finds deeds of transfer." This refers to a 
promissory note that establishes a lien on the debtor's property 
from the date the note is written, regardless of when he borrows the 
money. Because the debtor obligated himself from that date, the 
creditor has the legal right to repossess his land from any subsequent 
purchasers. 


The Gemara asks: If that is so, the following difficulty arises: How 
will one account for the ruling of the mishna here, which teaches 
that if the promissory notes include a property guarantee, the 
finder should not return them to the creditor; and we established 
that the reference is to a case when the debtor admits that he still 
owes the debt and that the promissory note should not be returned 
due to suspicion that perhaps the debtor wrote it with the intention 
to borrow the money in Nisan but did not actually borrow it until 
Tishrei, and therefore, if the promissory note is returned to the 
creditor he will come to repossess the land from the purchasers 
unlawfully. If Rav Asi’s explanation is correct, why shouldn’t the 
finder return the document? 


The Gemara elaborates: Let us see what the possibilities are. If the 
reference is to a deed of transfer, didn’t the debtor obligate himself 
that his property can be collected for payment of the loan from the 
date that the deed of transfer was written? Conversely, if the refer- 
ence is to a promissory note that is not a deed of transfer, there is 
no room for concern, as you said that in such a case, when the 
lender is not present together with the borrower, we do not write 
such a document. 


The Gemara answers: Rav Asi could have said to you: Although 
we do not write promissory notes that are not deeds of transfer 
when the lender is not present together with the borrower, with 
regard to the case in the mishna it can be explained that since the 
promissory note was dropped, its credibility was compromised, 
and consequently we are concerned that perhaps it happened to 
have been written in the absence of the lender, deviating from the 
standard procedure. 


Abaye stated an alternative explanation of the mishna that allows 
one to write a promissory note for a borrower in the absence of the 
lender: The document’s witnesses, with their signatures, acquire 
the lender’s lien on the borrower’s land on the lender’s behalf, 
despite the fact that the loan did not occur yet. And this applies even 
with regard to promissory notes that are not deeds of transfer. 


Abaye offered this explanation because Rav Asi’s explanation was 
difficult for him;" since you said with regard to promissory notes 
that are not deeds of transfer that we do not write them when the 
lender is not present together with the borrower, there is no reason 
for concern that perhaps in the case of a found promissory note it 
happened to be written in the lender’s absence. 


The Gemara asks: But how can Abaye’s opinion be reconciled with 
that which we learned in a mishna (18a): If one found bills of 
divorce, or bills of manumission of slaves, or wills [deyaitiki],' 
or deeds of gift, or receipts, he may not return them to the people 
who are presumed to have lost them. The reason is that perhaps 
they were only written and not delivered, because the one who 
wrote them subsequently reconsidered about them and decided 
not to deliver them. The Gemara asks: If he reconsidered and 
decided not to deliver them, what of it? Didn’t you say that a 
document’s witnesses, with their signatures, acquire it on behalf 
of the recipient? If so, why shouldn't it be returned to him? 


HALAKHA 


Deeds of transfer — 7x37 "Hw: A promissory note may 
be written for a debtor even if the creditor is not present 
with him. The Rif, the Rambam, and most other authorities 
rule that this applies only to a promissory note that states 
hat the debtor's property is liened to the creditor from 
he date mentioned in it, in accordance with the opinion 
of Rav Asi. Rabbeinu Yitzhak, the Rosh, and the Jur rule 
in accordance with the opinion of Abaye that this applies 
o any promissory note. The Shakh concludes that the 
halakha is in accordance with the opinion of the Rif, but 
hat one who is in possession of such a promissory note 
can claim that he accepts the opinion of the Rosh, and 
he promissory note is not declared invalid (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 23:5, 24:1; Shulhan Arukh, 
Hoshen Mishpat 39:13). 


NOTES 


Because Rav Asi’s explanation was difficult for him - own 
mb x07: The early commentaries had a tradition that this 
section was not part of the Gemara itself, but was added 
later by Rav Yehudai Gaon. 

Some question the assertion that Abaye’s statement that 
the lien on the borrower's land applies from the time the 
witnesses sign the promissory note is due to his difficulty 
with Rav Asi’s explanation. Since in any case the Gemara 
establishes later that according to Abaye, the reason that 
the mishna states that a found promissory note may not be 
returned to the creditor is due to the possibility of collusion, 
Abaye's current statement is unnecessary in order to under- 
stand the mishna. Therefore, the commentaries explain that 
the Gemara is merely describing why Abaye disagrees with 
Rav Asi’s explanation, and not why he makes this particular 
statement (Ramban; Josafot). 

Others explain that because Abaye does not accept Rav 
Asi’s interpretation of the mishna here, he is not compelled 
to interpret the mishna in tractate Bava Batra as referring 
exclusively to deeds of transfer. Consequently, he interprets 
that mishna as referring to all types of promissory notes, in 
accordance with the simple understanding of that mishna 
(Rashba; Ran). 


LANGUAGE 
Wills [deyaitiki] — 9pm: From the Greek Staðńxn, diateke, 
meaning a will. The Sages interpret the word homiletically 
as da teheh lemeikam, meaning: This will stand. 
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NOTES 

That the tanna suspects that there was repayment and col- 
lusion — xo aby) wm: The Rosh asks why there is no 

suspicion that perhaps the debt was repaid and that the reason 

the debtor claims that it was not is because he intends to take 

another loan using the same promissory note. He answers that 
it is unreasonable to suspect that in order to save the small 

amount of money that it would cost to hire a scribe, the debtor 
would risk causing financial loss to the purchasers of the prop- 
erty he sold. 


According to Shmuel...what is there to say — KID. 
sony XDN: Although the Gemara can be explained by assum- 
ing that there is a tanna who does suspect repayment and col- 
lusion, nevertheless the Gemara prefers to give an answer that 
establishes the mishna in accordance with Shmuel's opinion 
(Melo HaRo'im). 


A promissory note that does not include a property guar- 
antee, the creditor collects neither from liened property nor 
from unsold property — 7313 Pt ODS) MINN 12 PRY in ww 
na x aywan x5: Some explain that it was uncommon 
to lend money without a property guarantee, so that if a promis- 
sory note was found without a property guarantee, it had clearly 
not been used (Ra'avad). Others explain that such a promissory 
note is invalid, as such a document has no legal significance, 
since it grants the creditor no additional rights beyond those 
received in the case of a loan by oral contract. Consequently, 
even the testimony of the witnesses signed on the promissory 
note is invalid, as testimony must be provided orally unless it is 
written on a valid legal document (Ramban). 
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The Gemara answers: This statement, that a creditor acquires 
the lien on the debtor’s land immediately when the witnesses 
sign the document, applies only in a case where the document 
came into the creditor’s possession; but in a case where the 
document did not come into his possession, as it was never 
given to him, we do not say that. 


The Gemara asks: Rather, how can the mishna be reconciled 
with Abaye’s opinion? As it teaches: With regard to one who 
found promissory notes, if they include a property guarantee, 
he may not return them to the creditor. And we established 
that the mishna is referring to a case when the liable party, i.e., 
the debtor, admits to the debts, and nevertheless the finder may 
not return the note due to the suspicion that perhaps he wrote 
the promissory note with the intention to borrow the money 
in Nisan but he did not actually borrow it until Tishrei. 


The Gemara elaborates: Granted, according to Rav Asi, who 
says that the halakha that a promissory note may be written for 
a borrower in the absence of the lender applies only with regard 
to deeds of transfer, the mishna can be established as referring 
to promissory notes that are not deeds of transfer, and it is as 
we stated above. But according to Abaye, who says that a docu- 
ment'’s witnesses, with their signatures, acquire the lien on the 
lender's behalf, what is there to say? Why shouldn't one return 
the promissory notes even if they include a property guarantee 
for the loan? 


The Gemara answers that Abaye could have said to you that this 
is the reason for the ruling in the mishna: It is that the tanna 
suspects that there was repayment and collusion." Although 
the debtor admits his debt, he is suspected to be lying, as after 
he repaid the debt he might have colluded with the creditor to 
repossess land that he sold during the period of the loan, and the 
debtor and creditor would split the money between them. 


The Gemara asks: But according to Shmuel, who says that 
we do not suspect repayment and collusion, what is there to 
say?" How can the mishna be explained? This works out well if 
Shmuel holds in accordance with the opinion of Rav Asi, who 
says that only in the case of deeds of transfer is it permitted to 
write a promissory note for a borrower in the absence of the 
lender. Accordingly, Shmuel can establish the mishna as refer- 
ring to promissory notes that are not deeds of transfer. But if 
Shmuel holds in accordance with the opinion of Abaye, who 
says that a document's witnesses, with their signatures, acquire 
the lien on the creditor’s behalf, what is there to say? 


The Gemara answers: Shmuel can establish the mishna as 
referring to a case when the purported liable party does not 
admit to the debt, and therefore the finder may not return the 
promissory notes to the creditor. 


The Gemara asks: If so, in a case when the promissory notes do 
not include a property guarantee, why must the finder return 
them to the purported creditor? Granted, the creditor cannot 
collect the debt from liened property that had been sold, but he 
can collect it from the debtor’s unsold property, even though 
the debtor claims to be exempt. 


The Gemara answers: Shmuel conforms to his standard line of 
reasoning, as Shmuel says that Rabbi Meir would say: In the 
case of a promissory note that does not include a property 
guarantee, the creditor collects neither from liened property 
that has been sold nor from unsold property." Therefore, there 
is no harm in the finder returning the promissory note to the 
creditor. 
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The Gemara asks: But since the creditor cannot collect the debt, 
why should the finder return the promissory note? For what 
purpose can the creditor use it? Rabbi Natan bar Oshaya says: 
The creditor can use it to cover the opening of his flask." Its 
only value is as a piece of paper. 


The Gemara asks: If the document has only the value of the paper, 
let the finder return it to the debtor, to cover the opening of 
the debtor’s flask. The Gemara answers: The debtor is 


the one who says that these matters, the loan, never happened 
and that the promissory note is forged. Therefore, he has no 
claim to the paper on which the promissory note is written. 


§ Rabbi Elazar says: The dispute in the mishna between Rabbi 
Meir and the Rabbis is in a case when the purported liable party 
does not admit to the debt. As, Rabbi Meir holds that with a 
promissory note that does not include a property guarantee, 
one can collect a debt neither from liened property that has 
been sold nor from unsold property. And the Rabbis hold that 
it is only from liened property that one cannot collect a debt 
using this promissory note but that one does collect a debt from 
unsold property. But in a case when the liable party admits to 
the debt, everyone agrees that the finder must return the prom- 
issory note, and we do not suspect the creditor and the debtor 
of engaging in repayment and collusion [veliknuneya]' to the 
detriment of one who purchased land from the debtor. 


And Rabbi Yohanan says: The dispute is in a case when the 

liable party admits to the debt. As, Rabbi Meir holds that it is 

only from liened property that one cannot collect a debt using 
a promissory note that does not include a property guarantee, 
but one does collect a debt from unsold property. And the 

Rabbis hold that one collects a debt from liened property too. 
But ina case when the liable party does not admit to the debt, 
everyone agrees that the finder may not return the promissory 
note, as we suspect that perhaps there was repayment. 


Itis taught in a baraita in accordance with the opinion of Rabbi 
Yohanan, and from it there is also a conclusive refutation of 
one element of the opinion of Rabbi Elazar" and a conclusive 
refutation of two elements of the opinion of Shmuel. 


The baraita teaches: In a case where one found promissory 
notes and they include a property guarantee, even if both the 
creditor and the debtor agree about the existence of the debt, 
the finder should not return it to this creditor or to that debtor. 
If they do not include a property guarantee, then in a case 
when the debtor admits to the debt, one should return the 
promissory note to the creditor. But if the debtor does not 
admit to the debt, one should not return it to this creditor or 
to that debtor. This is the statement of Rabbi Meir. 


The baraita continues: As Rabbi Meir would say: With promis- 
sory notes that include a property guarantee, one can collect 
the debt from liened property; but with those that do not 
include a property guarantee," one collects the debt only from 
unsold property. And the Rabbis say: With both this type and 
that type of promissory note, one can collect the debt from 
liened property. 


NOTES =————————_- 
To cover the opening of his flask - inniby by qish: Although 
earlier (7b) the Gemara considers it unreasonable that people 
would quarrel over a document that is worth only the value of 
the paper it is written on, here the issue is mentioned tangen- 
tially, as the mishna states that a promissory note that includes 
a property guarantee may not be returned, and the Rabbis hold 
that this is the halakha even with regard to a promissory note 
that does not include a property guarantee. The mishna there- 
fore mentions the opinion of Rabbi Meir that a promissory note 
that does not include a property guarantee may be returned, 
even though its value is minimal (Ein Yehosef). 


LANGUAGE 


Collusion [kenuneya] - nap: From the Greek kowwvia, 
koinonia, meaning partnership or association. 


NOTES 


A conclusive refutation of one element of the opinion of 
Rabbi Elazar - NTI WOY sATT NAINA: Some early commentar- 
ies had a tradition that this section was not part of the original 
Gemara but was added later by the geonim. They challenge both 
the Gemara and Rashi’s explanation of it and reject this entire 
section (Ramban; Rashba). One reason is that both elements of 
Shmuel’s opinion that are refuted are shared by Rabbi Elazar, so 
it is unclear why the Gemara states that one element of Rabbi 
Elazar's opinion is refuted and two elements of Shmuel’s opinion 
are refuted. Some explain that the division into two elements is 
not based on logical distinction but is done because Shmuel 
made two separate statements on two occasions, whereas Rabbi 
Elazar made only one statement (Tosefot HaRash). Others explain 
that while Shmuel states explicitly that there is no suspicion 
of repayment, Rabbi Elazar does not (Rabbeinu Hananel; see 
Ra’avad and Ran). 


HALAKHA 


A promissory note that does not include a property guaran- 
tee — DPI NINN 12 XW Ww: A promissory note that does not 
include a property guarantee can nevertheless be used to collect 
even from liened property that has been sold, in accordance 
with the opinion of the Rabbis, as the Gemara explains on the 
following amud (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
18:1 and Sefer Mishpatim, Hilkhot Malve VeLoveh 18:3; Shulhan 
Arukh, Hoshen Mishpat 39:1). 
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NOTES 
We suspect collusion — xp jum: Even ifthe reason 
not to return the promissory note is not suspicion of collu- 
sion but rather the possibility that it might be a pre-dated 
document, as Rav Asi holds (12b), this is nevertheless a 
refutation of the opinion of Rabbi Elazar (Rosh). 


Perek I 
Daf14 Amuda 


NOTES 


What is the reason for the opinion of the Rabbis - »x13 
payt ayy: Tosafot ask how Shmuel was aware of this 
opinion of the Rabbis; he could not have been aware of 
the baraita, as the baraita constitutes a refutation of his 
aforementioned statements. Some explain that Shmuel 
was aware of the baraita, but he disagreed with it as far 
as explaining the opinions in the mishna is concerned, as 
it is proved from a subsequent mishna (20a) that there is 
no suspicion of collusion between the debtor and creditor 
(see 16b). But with regard to the ruling that a promissory 
note that does not include a property guarantee can be 
used to collect repayment from liened property that was 
sold, he accepts the opinion of the Rabbis in the baraita 
(Rosh). Others explain that once Shmuel heard the baraita, 
he retracted his opinion and offered an explanation of the 
opinion in the baraita (Talmid Rabbeinu Peretz). 


Omission of the property guarantee is a scribal error — 
BID myy MyM: Most commentaries hold that even if 
neither the debtor nor the creditor made any mention 

of this guarantee, the witnesses should tell the scribe to 

include this clause (Rashba; Ran). 


HALAKHA 

Omission of the property guarantee is a scribal error — 
Bid Myv MINN: If a promissory note or deed of sale 
does not include a property guarantee, it is nevertheless 
considered as though such a clause is written; the omis- 
sion of such a clause is attributed to scribal error. This is 
in accordance with the opinion of Rava stated on 15b 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:1; Sefer 
Kinyan, Hilkhot Mekhira 19:3; and Sefer Mishpatim, Hilkhot 
Malve VeLoveh 18:3; Shulhan Arukh, Hoshen Mishpat 39:1, 
225:10). 
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This is a conclusive refutation of one element of the opinion 
of Rabbi Elazar, who says that according to Rabbi Meir, with a 
promissory note that does not include a property guarantee 
one can collect a debt neither from liened property that has been 
sold nor from unsold property. And Rabbi Elazar also says that 
according to both Rabbi Meir and the Rabbis, we do not suspect 
that there is collusion between the debtor and the creditor. 


And the baraita teaches that with a promissory note that does not 
include a property guarantee the creditor cannot collect a debt 
from liened property, but he can collect it from unsold property. 
And the baraita also teaches that according to the opinions of both 
Rabbi Meir and the Rabbis, we suspect that there is collusion 
between the debtor and the creditor, as it is taught that if one found 
promissory notes that include a property guarantee, even if both 
the creditor and the debtor agree about the existence of the debt, 
the finder should not return it to this creditor or to that debtor. 
Apparently, we suspect collusion.” This refutes Rabbi Elazar’s 
opinion that there is no suspicion of collusion. 


The Gemara asks: But aren’t these two elements of Rabbi Elazar’s 
statement that are refuted by the baraita? Why was it stated above 
that only one element is refuted? 


The Gemara answers: It is actually one element, as both elements 
have the same one reason; because Rabbi Elazar says that the 
dispute in the mishna is in a case when the liable party does 
not admit his debt, he explains Rabbi Meir’s opinion in this man- 
ner, i.e., that a promissory note that does not include a property 
guarantee cannot be used to collect the debt even from unsold 


property. 


The Gemara elaborates on the statement that the baraita serves as 
a conclusive refutation of two elements of the opinion of Shmuel: 
One element is like the element of the opinion of Rabbi Elazar that 
was refuted, as Shmuel also establishes the dispute in the mishna 
as referring to a case when the liable party does not admit to the 
debt, and the baraita states that in such a case there is no dispute. 


And the other one is that which Shmuel says: If one found a deed 
of transfer in the marketplace, in which it is stipulated that the 
debtor transfers the rights to his property from the date that the 
document was signed, he must return it to its owner, and we do 
not suspect that there was repayment and that there is collusion 
between the creditor and the debtor. 


There is a conclusive refutation of that statement as well, as the 
baraita here teaches: Even if they both agree, he should return it 
neither to this person nor to that person. Apparently, we suspect 
that there was repayment. And all the more so here, in the case of 
a deed of transfer, when the liable party does not admit that he 
owes money, the deed should certainly not be returned, as we 
suspect that there was repayment. 


§ Shmuel said: What is the reason for the opinion of the Rabbis," 
who say that one can collect a debt from liened property even if the 
promissory note does not include a property guarantee? They hold 
that omission of the property guarantee from the promissory note 
is a scribal error," as one would certainly not lend money without 
a property guarantee. 
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Rava bar Ittai said to Rav Idi bar Avin: Did Shmuel actually 
say this; i.e., that the omission of this clause is considered 
a scribal error? But doesn’t Shmuel say that enhancement, 
superior-quality land,” and a lien require consultation? 
When a scribe writes a deed of sale for a field he must ask the 
seller whether to write explicitly that if there is a lien on the field, 
and the field is then repossessed from the buyer, in which case 
the seller must compensate the buyer for any enhancement of 
the value of the field that occurred while it was in his possession, 
that this compensation will be made from superior-quality land, 
and that he liens all of his land as security for this sale. This 
indicates that Shmuel holds that a property guarantee is not 
written in every promissory note. 


The Gemara asks: Shall we say that the one who says this state- 
ment quoting Shmuel does not say that" statement quoting 
Shmuel? Perhaps it is a dispute between the amora’im who 
transmitted the statements of Shmuel. 


The Gemara answers: This is not difficult. Here, where Shmuel 
said that the omission of a property guarantee is a scribal error, 
it was with regard to a promissory note, as a person does not 
give away his money for nothing. When one lends his money, 
he requires a property guarantee. There, by contrast, where 
Shmuel said that a scribe must consult with the seller with 
regard to writing a property guarantee, it is with regard to a case 
of buying and selling land, as a person is apt to purchase land 
for a day. It is conceivable that the buyer is willing to risk that 
there is a prior lien on the land, thinking that even if he owns 
the property only for one day he can earn a profit. 


As evidence of this distinction, the Gemara gives an example: 
It is like that incident in which Avuh bar Thi? purchased a loft 
from his sister. Her creditor came and repossessed the loft 
from him. He came before Mar Shmuel to file a claim against 
his sister. Shmuel said to him: Did she write you a guarantee 
in the deed of sale? He said to Shmuel: No. Shmuel said to him: 
If so, go to peace (see Berakhot 64a), as there is nothing that 
can be done. He said to Shmuel: But wasn’t it you, Master, who 
said that omission of the guarantee of the sale from the docu- 
ment is a scribal error? Shmuel said to him: This statement 
applies only to promissory notes, but with regard to deeds of 
buying and selling it does not apply, as a person is apt to 
purchase land for a day. 


§ Abaye said: Consider the case of Reuven,’ who sold a field 
to Shimon with a property guarantee, and Reuven’s creditor 
came and repossessed the field from Shimon, as he had a prior 
lien on the property. It is the halakha that Reuven can go and 
litigate with the creditor," and the creditor cannot say to him: 
I am not legally answerable to you since I am taking the field 
from Shimon. This is because Reuven can say to his creditor: 
That which you take from him comes back to me, as I sold the 
field to Shimon with a guarantee, so you cannot claim that Iam 
not a legal party in this matter. 


There are those who say that Abaye said: Even if Reuven sold 
the field to Shimon without a property guarantee, Reuven can 
dispute the legal claim in court, as he can say to the creditor: It 
is not amenable to me that Shimon would have a grievance 
against me for selling him property that was subsequently 
repossessed. 


And Abaye said: Consider the case of Reuven, who sold a 
field to Shimon without a property guarantee, and disputants 
emerged" disputing Reuven’s prior ownership of the field. 
As long as Shimon has not yet taken actual possession of 
the land, 


NOTES 
Superior-quality land [shefar] - 39W: The Meiri maintains 
that the word shefar refers not to superior-quality land but 
to enhancement of the value of the field due to the buyer's 
investment in the land, as opposed to a rise in its value that 
occurs without any effort on the part of the owners. 


The one who says this does not say that — xb NT VINTINI 
XIW: Rashi explains that there is a dispute among amora‘im 
as to what Shmuel said. Others explain that although Shmuel 
explained the opinion of the Rabbis, he himself did not agree 
with it (Ritva). 


Reuven can go and litigate with the creditor - (3x7 bua 
ma KPT YAW: Tosafot ask what difference it makes 
whether | itis Reuven or Shimon who brings the case to court, 
as the court is required to present every possible claim that 
Reuven could make on behalf of Shimon. Josafot offer several 
answers, one of which is that perhaps Reuven is sharper and 
better at litigation than Shimon. In Hokhmat Manoah it is 
elaborated that perhaps Reuven can present claims that the 
judges would not have thought of, or make an unusual claim 
that the judges may not have made on behalf of Shimon. 
Others explain, citing Rashi, that Reuven may claim that the 
creditor also owes him money, which is a claim that only 
Reuven himself can make (Rid). Another explanation is that 
the reference is to a case where Reuven set aside this field as 
designated repayment for the debt, in which case only Reuven 
can remove that status and offer money instead (Rashba). 


PERSONALITIES 


Avuh bar Ihi — 7% Va m 3%: Avuh bar Ihi was a first-gener- 
ation amora who lived in Babylonia. He apparently lived in 
Neharde’a, since he engaged in discussion with Shmuel, who 
presided over the yeshiva there. The Gemara relates that Avuh 
bar Ihi and his brother Binyamin were pious individuals, and 
one of them merited a visitation from Elijah the prophet. 


BACKGROUND 


Reuven — }aix7: In constructing theoretical cases, the Gemara 
will occasionally assign names to parties in a case. The tradi- 
tional names used in such instances are Reuven, Shimon, and 
Levi, names which would have been familiar to the Gemara’s 
readers as those of Jacob's three oldest sons. This is not to 
suggest that the individuals in the example are necessarily 
presented as brothers, although this relationship might be 
implied when dealing with familial situations. Rachel and Leah 
are the names used when female characters are required. 


HALAKHA 


It is the halakha that Reuven can go and litigate with the 
creditor — AY tata x99 Aw (IKIT NIT NIT: If Reuven 
sells a field to Shimon without a property guarantee, and Levi, 
Reuven's creditor, subsequently repossesses it from Shimon, 
Reuven litigates with Levi in court, and Levi cannot claim that 
he is not legally answerable to Reuven. This is all the more so 
the case if he sold the field with a property guarantee. This 
is in accordance with the second explanation in the Gemara 
(Rambam Sefer Kinyan, Hilkhot Mekhira 19:9; Shulhan Arukh, 
Hoshen Mishpat 226:1). 


Sold a field...and disputants emerged — 1x¥%1... 71 731 
PPro a why: If one sells a field to another, and after the pur- 
chaser acquired it, employing one of the methods of acquisi- 
ion but before he made use of the field, claims are made 
contesting the seller's ownership of the field, the purchaser 
may withdraw from the transaction and be reimbursed. If 
he purchaser has already made use of the field, even if he 
merely walked along the borders, he cannot withdraw from 
he deal; rather, he must go to court against the claimant. If the 
claimant succeeds in removing the field from his possession, 
he purchaser may return to the seller for reimbursement 
Rambam). The Rosh and the Tur hold that once he has paid 
he money and effected the transaction, the purchaser may 
no longer withdraw from the purchase (Shulhan Arukh, Hoshen 
Mishpat 226:6). 
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NOTES 


A tied sack — op xan: Rashi interprets this phrase 
to mean a sack full of knots. Rashi in his commentary 
on Bava Kamma, as well as Rabbeinu Yehonatan, both 
explain that it is a tied sack full of air. In Nimmukei Yosef on 
Bava Kamma it is interpreted to mean a tied sack whose 
contents are unknown. 


Walks along the borders — '¥%9% wW»: It is implied by 
Rashi’s comments elsewhere (Bava Kamma ga) that this 
is referring to a case where the parties have reached 
an agreement but the transaction has not as yet been 
finalized. Walking the borders of the land is a symbolic 
means of taking possession of the land and serves to 
finalize the transaction. According to Tosafot, it is referring 
o a case where the sale has already been finalized using 
one of the methods of acquisition; nevertheless, until 
he buyer has walked around the borders of the land he 
can still withdraw from the transaction and claim that 
it was mistaken, due to the claims of the disputants. A 
hird explanation is that the buyer did not yet pay for the 
field but he finalized the transaction through one of the 
ormal modes of acquisition. If the ownership of the field 
is contested, the buyer can withdraw from the transac- 
ion, unless he subsequently walked the borders, which 
demonstrates that he does not consider it a mistaken 
ransaction. If he is unaware of any appeals contesting 
he ownership of the land, walking the borders has no 
egal significance (Tur; see Ra'avad). 


The betterment of the world - obiya pn: Rashi 
mentions two reasons for this ordinance, based on the 
Gemara in Gittin (50b): These obligations are not known 
publicly, and therefore the purchasers of the liened prop- 
erty are unable to take them into account. Furthermore, 
since these obligations have no fixed amount, it is impos- 
sible to know the full obligation of the seller. 


HALAKHA 


One cannot appropriate liened property for con- 
suming produce - D'p332...niV3 nora) PHYA prs 
ptaywn: If one buys a field from a robber and consumes 
its produce, he must repay the value of that produce to 
the robbery victim, and he can then sue the robber. If the 
purchaser did not realize that the field was stolen, he can 
reclaim the value from liened property belonging to the 
robber. The above halakhot apply only if the purchaser 
did not know that the field was stolen. If he did know, 
he is not entitled to collect any compensation (Shulhan 
Arukh, Hoshen Mishpat 37322). 


Sustenance of a man’s wife and daughters — Aww jina 
niam: A man’s wife and daughters receive their suste- 
nance after his death from the unsold property that he 
left, but not from liened property that has been sold 
(Rambam Sefer Nashim, Hilkhot Ishut 18:13; Shulhan Arukh, 
Even HaEzer 112:7). 
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he can withdraw from the transaction and is not required to pay 
for the land. Once he has taken possession of the land, he cannot 
withdraw, as Reuven, the seller, can say to him: The purchase 
of the land was like purchasing a tied sack" whose content is 
unknown and might not be worth anything. Since you were aware 
of that and accepted it, as you purchased it without a guarantee, 
you cannot withdraw your purchase. From when is it that he has 
taken possession? It is from when he walks along the borders" of 
the field to inspect them. 


And there are those who say: Even if he bought the field with a 

property guarantee, the buyer cannot withdraw from the sale, as 

the seller can say to him: Show me your document of authoriza- 
tion to repossess, which a court provides to a buyer when the land 

he purchased is seized from him by a third party who demonstrated 

that it did not belong to the seller, and then I will pay you. I do not 
wish to cancel the sale and reimburse you unless it is clear that the 

field is being taken from you legally. 


§ It was stated that with regard to a case of one who sells a field 
to another and it is found subsequently that it did not belong 
to the seller, and the rightful owner repossesses the field from 
the buyer and the buyer then demands reimbursement from the 
seller, Rav says that the buyer has the right to be repaid the money 
that he paid for the field, and he also has the right to compensation 
for the enhancement of the value of the field while it was in 
his possession. And Shmuel says that he has the right to the 
money, but he does not have the right to compensation for the 
enhancement. 


The students raised a dilemma before Rav Huna: What is the 
halakha if the seller specified that the buyer would receive payment 
for any enhancement in the value of the field in the event that 
the field is taken by the rightful owners? Is the reason for the 
opinion of Shmuel because the seller did not specify that the 
buyer would receive the enhancement when he sold him the field, 
but here, in this case, he did specify it? Or perhaps Shmuel’s 
reason is that since the buyer is reimbursed but the seller does not 
have the right to the land, i.e., he is not given back the land, the 
transaction appears to have been a loan, and therefore payment for 
enhancement of the field appears to be interest. Rav Huna said 
to them: Yes and no, and the matter was unclear to him. 


It was stated that Rav Nahman says that Shmuel says that he has 
the right to the money, but he does not have the right to the value 
of the enhancement, even if the seller specified in the deed of 
sale that he would compensate the buyer for the value of the 
enhancement in the event that the field was repossessed. What is 
the reason? Since the seller does not have the right to the land, 
the buyer appears to be standing and taking payment for the right 
to use his money, which is interest. 


Rava raised an objection to the statement of Rav Nahman: It is 
taught in a mishna (Gittin 48b) that one cannot appropriate liened 
property that has been sold as payment for consuming produce" 
or for enhancement of land, cases that will be explained later, 
or for the sustenance of a man’s wife and his daughters" after 
his death, to which he committed in his marriage contract. This 
is despite the fact that each of these financial liabilities or commit- 
ments predated the sale of the land. These ordinances were insti- 
tuted by the Sages for the betterment of the world," as these 
liabilities are not of a fixed amount, and the purchaser of the liened 
property cannot assess the risk he is assuming should some other 
person come to collect compensation from that property. 
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The mishna indicates that that we do not appropriate liened 
property for these purposes, but we do appropriate unsold 
property. And in any event, it is taught in the mishna that one 
of these purposes is for the enhancement of land. What, is it 
not referring to a case where one purchases a field from a 
robber," in which case the field did not belong to the seller? And 
it says that the seller must pay the buyer the value of the field’s 
enhancement, provided he has unsold property. 


The Gemara responds: No, it is referring to a case of a creditor, 
where one sold a field and his creditor subsequently repossessed 
it from the buyer due to the seller’s prior debt to him. In that case, 
the sale of the land was valid, and it does not appear to have been 
aloan. Therefore, the seller’s payment of the enhancement does 
not appear to be interest. 


The Gemara asks: If this mishna is referring to the case of a 
creditor, say the first clause of the mishna: One cannot appro- 
priate liened property for consuming produce. This is appar- 
ently referring to a case where the field was full of unharvested 
produce and was appropriated from the buyer along with the 
produce. The buyer then claims payment for the value of the 
produce as well. And if the reference is to the case of a creditor, 
does a creditor have the right to appropriate produce from 
the buyer? But doesn’t Shmuel say that a creditor collects 
the value of the enhancement of the field? This indicates that 
he does collect the value of enhancement, but he does not 
collect the produce. 


Rather, it is obvious that the mishna is referring to the case ofa 
robber, who stole the field and sold it, and a robbery victim, 
who recovers his field, including the produce, from the buyer. 
And from the fact that the first clause is referring to a robber 
and a robbery victim, the latter clause, i.e., the case of the 
enhancement of land, is also referring to a robber and a robbery 
victim. Rava’s objection to Shmuel’s opinion remains. 


The Gemara rejects the premise: Are the cases comparable? 
This case, with regard to consuming produce, is as it is, and that 
case, with regard to the enhancement of land, is as it is. The 
former case is referring to a case of robbery and the latter case is 
referring to the case of a creditor. 


The Gemara asks: But it is not taught that way in a baraita that 
elaborates on the mishna, stating: What is the case in which 
one appropriates property for enhancement of land? It is a 
case where one robbed another ofa field and it is appropriated 
by the court from his possession. When he collects payment, 
he collects the principal, i.e., the value of the field itself, from 
liened property, and he collects the enhancement from unsold 


property." 


The Gemara asks: What are the circumstances of the case? If we 
say that the case is as it is taught" in the baraita, which indicates 
that it is the robber who collects, from whom does the robber 
collect? Who owes him money? Rather, is it not referring to a 
case where one robbed another ofa field and sold it to another 
person, i.e. to a third party, and that third party invested in the 
field and enhanced it? Accordingly, when the court appropriates 
the land from the purchaser, he collects the value of the enhance- 
ment from the unsold property of the robber who sold it to him. 
This interpretation poses a difficulty to Shmuel’s opinion. 


The Gemara answers: Shmuel could have said to you: Did you 
not explain the baraita by adding information, i.e., that the rob- 
ber sold the field to a third party? If so, you could also explain 
that rather than referring to a robber, it is referring to a creditor. 
This interpretation would accord with the opinion of Shmuel. 
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NOTES 


Payment of enhancement to one who bought from a 
robber - Tan np maw: The early commentaries ask: If 
the true owner of the field profits from the enhancement, 
why should he not pay the purchaser, who caused the field 
to appreciate in value, for his profit? Some explain that the 
owner can claim that he is not legally answerable to the 
purchaser, and any claims that the purchaser has should 
be directed to the robber. If the robber then claims pay- 
ment from the owner they will resolve the matter between 
themselves (Geonim). 

Rashi avoids this question by explaining that the refer- 
ence is to a case where the robber caused the field to 
depreciate in value and the purchaser then restored it 
to its prior value, so the land did not appreciate for the 
owner at all. Therefore, the purchaser has no claim against 
the owner. 

Others explain that while the purchaser may recover 
from the owner any expenses from his investment in the 
field, he does not have the right to be paid the entire value 
of the enhancement (Rosh; Tosafot). 

The Rashba explains that the reference is to natural 
enhancement of the value of the field, for which the owner 
owes nothing to the purchaser. 


If we say as it is taught, etc. — 31 30972 Kpy: The 
Ritva asks why the Gemara does not suggest that the 
baraita means that the purchaser collects the principal 
from the robber's liened property and payment for the 
expenses invested in the enhancement in the field’s value 
from the owner. He answers that the Gemara presumes 
that the baraita is referring to only one party that is 
liable to pay. This is true even according to Rav Ashi, who 
explains later (15a) that the baraitais taught disjunctively. 


HALAKHA 

He collects the principal from liened property and he 
collects the enhancement from unsold property - 7214 
min 23 PDN mai navi Dayn DDA NPI NN: 
When a creditor repossesses a field from a purchaser, 
although the purchaser collects the value of the field 
from the liened property of the seller, the enhancement 
in value that occurred since the sale may be collected only 
from the seller's unsold property (Shulhan Arukh, Hoshen 
Mishpat 115.1). 


69 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 

And dug pits, ditches, and caves in the field - 73 75m) 
niwa prow ninia: If one robs another of his land and 
damages it through his actions, e.g., by digging pits in 
it, the owner of the field collects payment for the dam- 
age from the unsold property of the robber. The same 
applies to payment for the produce of the field that was 
consumed by the robber (Shulhan Arukh, Hoshen Mishpat 
372:1). 


Perek | 
Daf15 Amuda 


BACKGROUND 

Thugs [mesikin] - ppan: It appears that the term mesikin 
is referring to soldiers who were released from the Roman 
army. They would receive the right to land from the 
emperor, and they would dispossess the landowners they 
had defeated to claim this land. Sometimes they were 
given specific plots of land, and other times they were 
given permission to take whatever land they wished. 
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The Gemara suggests: Come and hear another baraita that elabo- 
rates on the mishna and poses a difficulty to the opinion of Shmuel: 
What is the case in which one appropriates property for consuming 
produce? It is the case of one who robbed another of a field, and 
it is appropriated from his possession. When he collects payment, 
he collects the principal from liened property and he collects the 
produce from unsold property. 


The Gemara asks: What are the circumstances? If we say that the 
case is as it is taught in the baraita, which indicates that it is the 
robber who collects, from whom does the robber collect? Rather, 
is it not referring to a case where one robbed another ofa field and 
sold it to yet another person, and that third person enhanced it? 


Rava said: With what are we dealing here? It is a case where one 
stole a field full of produce from another, and he consumed the 
produce and dug pits, ditches, and caves in the field," damaging 
it. When the robbery victim comes to collect the principal, the 
value of the field before it was damaged, he collects it from the 
robber’s liened property. When the robbery victim comes to col- 
lect the value of the produce from the robber, he collects it from 
unsold property. 


Rabba bar Rav Huna said: It is a case where 


gentile thugs’ took the field" from the robber by force due to previ- 
ous dealings between them. In that case, when the robbery victim 
comes to collect the principal, he collects it from liened property, 
and when the robbery victim comes to collect payment for the 
produce, he can collect only from unsold property. 


The Gemara explains: Rava did not state his explanation of the 
baraita in accordance with the explanation of Rabba bar Rav 
Huna, because the phrase: It is appropriated from his possession, 
indicates that the field was taken from him legally and not by 
thugs. And Rabba bar Rav Huna did not state his explanation of 
the baraita in accordance with the explanation of Rava, because 
the phrase: It is appropriated from his possession, indicates that 
the field is appropriated in its unadulterated form, and was not 
damaged. 


Rav Ashi stated that the baraita teaches its rulings disjunctively.% 
According to Rav Ashi, the baraita is referring to a case where one 
robbed another of a field while it was full of produce, and he 
consumed the produce and sold the field. When, after the true 
owner recovers the field from purchaser, the purchaser comes to 
collect the principal from the robber, i.e., the amount that he paid 
for the field, he collects it from the robber’s liened property. When 
the robbery victim comes to collect payment for the produce, he 
collects only from unsold property. 


NOTES 


Thugs took the field - pppn mow: Rashi writes that they 
took the field from the robber as a result of previous encounters 
with him, and he was the only Jew whose field was taken; if 
this were a widespread seizure of the property of Jews, it would 
be tantamount to a regional disaster, and the robber would be 


exempt (Jalmid Rabbeinu Peretz). 


Rav Ashi stated that the baraita teaches its rulings disjunc- 
tively — np pry ‘Wak WK IY: The reason that Rav Ashi does 
not explain the baraita in the manner that Rava or Rabba bar 
Rav Huna explain it is due to the difficulties raised in the Gemara 
with regard to each of their explanations. They do not explain 
the baraita in the manner that Rav Ashi explains it because the 
assertion that the baraita is taught disjunctively is inconsistent 
with the straightforward understanding of the baraita (Ritva). 
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The Gemara raises a difficulty: According to both Rava and 
Rabba bar Rav Huna, the money that the robber owes the rob- 
bery victim has the status of a loan by oral agreement," as it is 
not accompanied by documentation, and one who is owed a 
loan by oral agreement cannot collect from liened property. 


The Gemara answers: Here we are dealing with a case where the 
robber stood trial" for his robbery and was found guilty, and he 
subsequently sold the land. Since he sold it after his liability was 
well known, the debt is equivalent to one that is written in a 
promissory note, and can be collected from liened property. 


The Gemara asks: If so, the owner should collect payment for the 
produce as well as from liened property. The Gemara answers: 
It is referring to a case when the robber stood trial for the prin- 
cipal, but did not yet stand trial for the produce. The Gemara 
asks: And why was it stated without qualification? According 
to this explanation, the distinction is not between the principal 
and the produce but rather between debts for which the robber 
stood trial and those for which he did not stand trial. The Gemara 
answers: The normal way of things is that when a person files 
a claim, he first claims the principal and only afterward does he 
file claims with regard to other property, such as produce. 


§} The Gemara questions the statement that Rav Nahman cited 
in Shmuel’s name: But does Shmuel hold that one who buys 
land from a robber does not have the right to the value of the 
enhancement of the land? 


But didn’t Shmuel say to Rav Hinnana bar Sheilat, who was a 
scribe: When you write a deed of sale, consult with the parties, 
and if they agree, write that the seller commits to compensate 
the buyer, in the event that the land is appropriated from him, 
with superior-quality land, and for the value of the enhance- 
ment of the land and the produce as well? That was the standard 
formula for deeds of sale. 


The Gemara clarifies: To what case is this statement referring? 
If it is a case where the seller’s creditor repossesses the land, 
does a creditor have rights to the produce? But doesn’t Shmuel 
say that a creditor collects the value of the enhancement of the 
field, indicating that he does collect the value of the enhance- 
ment, but he does not collect the produce? Rather, is it not 
referring to a case of one who buys land from a robber, and the 
owner subsequently repossesses it? This contradicts Shmuel’s 
earlier statement that one who buys land from a robber does 
not have the right to the value of the enhancement. 


Rav Yosef said: Here we are dealing with a case where the rob- 
ber owns land," which he can return to the buyer instead of 
paying him money. In that case, the transaction appears to be a 
sale and not payment of interest for a loan. 


Abaye said to him: But is it permitted for one to borrow a se‘a® 
of grain for return of a sea in a case where he owns land? The 
Sages render prohibited executing a loan of produce for return 
of the same amount of produce, lest the price rise in the interim, 
causing the debtor to return a higher value than he borrowed, 
which appears to be interest. This is the halakha even in a case 
where the borrower owns land. Similarly, in the case where the 
robber owns land, the payment of the value of the enhancement 
resembles the payment of interest. 


Rav Yosef said to him: The distinction between the two cases 
is that there, with regard to borrowing a sea and returning a 
sea, the case in question involves a loan, whereas here, it is a 
case involving a sale. Since the field was bought from the robber, 
the additional value that the robber pays does not appear to 
be interest. 


HALAKHA 
Loan by oral agreement - 73 by mn: With regard to any 
loan that is not written in a promissory note, when the creditor 
claims repayment from the debtor, he collects only from prop- 
erty that has not been sold (Shulhan Arukh, Hoshen Mishpat 
39:1, 111:1). 


Where the robber stood trial — pt maywa: If one who robs 
another of his field is sued in court and deemed liable to 
pay compensation beyond returning the field itself, e.g., if 
he destroyed the field or consumed its produce, the robbery 
victim collects his compensation even from property that 
the robber sold after the verdict (Shulhan Arukh, Hoshen 
Mishpat 372:1). 


NOTES 

Where the robber stood trial — p13 maywa: The commentar- 
ies ask: Ifa court ruling renders the debt equivalent toawritten 
one, why does the Gemara later (17a) state that if the court 
deems one liable to pay, he can subsequently claim that he 
already paid, without bringing evidence? Such a claim is unac- 
ceptable in the case of a debt written in a promissory note. One 
answer is that the reference here is to a robber who refused to 
adhere to the court ruling; consequently, his later claim that 
he paid the debt is not accepted (Rif). Others explain that the 
Gemara here is referring to a case where the court wrote a 
document stating their ruling that he owes the money. The 
novel element of this statement is that although the document 
was written against the will of the one obligated to pay, it is 
valid (Rabbeinu Hananel; Rabbeinu Efrayim). 


Where the robber owns land - ypy? b wng: In a case where 
the robber owns land, it is liened as a property guarantee to the 
buyer at the time of the transaction. Consequently, payment 
of the compensation resembles a transaction and not a loan 
with interest. Similarly, employing an act of acquisition over the 
reimbursement at the time of the initial transaction precludes 
resemblance to a loan with interest (Ritva). Although the liened 
land is worth more than the money the robber was paid, it is 
viewed as a sale at a discount (Ra'avad). 


BACKGROUND 
Se'a — mIxb: A se'a is a measure of dry volume first mentioned 
in Genesis (18:6). It is used by the Sages as a point of refer- 
ence for all measures. Every se'a contains six kav, which equals 
twenty-four log. Estimates of the modern equivalent of a sea 
range from 7.2 to 14.4 2. 
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NOTES 


| will...cleanse [amareik] — p*yarx: There are those who inter- 
pret this word to mean: | will complete, as it appears in Yoma 
15a (Melo HaRo'im). 


And this seller [zevina] consented — 137 K»; *a¥%: While 
many explain that the word zevina is referring to the seller, 
Rabbeinu Hananel explains that it is referring to the purchaser, 
stating that he agrees to this arrangement that if the field is 
repossessed from him, this is what he will receive (see Ram- 
bam; Ran; Ritva). 


Indeed stronger — 79% 79: Some commentaries explain this 
o mean that a gift has greater legal power than a sale with 
regard to other matters as well. For example, if one wishes to 
sell his field, the owners of the adjacent fields have precedence. 
This is not true if he wishes to give his field as a gift to a third 
party (Jalmidei Rabbeinu Yona). Furthermore, when one sells 
a field, the assumption is that he does not include in the sale 
he pits and wells located in the field. When he gives a field 
as a gift, the assumption is that the pits and the wells are 
included (Ra’avad). 


But our colleague Rav Huna interprets it — O71 pan KAT 
ab: If Rav Nahman is aware of an alternative edlanatien ofthe 
baraita, why does he mention it as proof for Shmuel’s opinion? 
Furthermore, why does Rav Nahman prefer to cite a proof 
rom the baraita rather than from the mishna in Gittin cited 
earlier? The commentaries answer that rejecting the proof 
rom the mishna would have been accomplished simply by 
establishing it as referring to a case where one purchases a 
field from a robber. It is more difficult to interpret the baraita 
in that manner because there is no mention of compensation 
or produce, leading to the assumption that it is referring to a 
case where a creditor repossesses the field (Urim VeTummim; 
Maayan HaHokhma; Hokhmat Manoah). 
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There are those who say that this is what Rav Yosef said: Here we 
are dealing with a case where the buyer performed an act of 
acquisition at the time he purchased the land from the robber’s 
possession, thereby formalizing a condition that should the field 
be appropriated from him, he will be reimbursed for any enhance- 
ment in its value. Since he acquired this right at the time of the 
purchase, it does not appear as though he is receiving interest. 


Abaye said to him: But is it permitted for one to borrow a se'a for 
a se‘a in a case where he performed an act of acquisition formal- 
izing such a condition at the time he purchased the land from the 
lender’s possession? Isn't it still considered to be interest and 
therefore prohibited? 


Rav Yosef said to him: There, with regard to borrowing a sea and 
returning a sea, it is a case involving a loan, whereas here it is a case 
involving a sale. Buying at a low price and selling for a higher price 
is not considered to be interest. 


The Gemara returns to discuss Shmuel’s statement itself that was 
mentioned above. Shmuel says: A creditor collects the value of 
the enhancement of the land. Rava says: Know that this is true, 
as this is the standard formulation that the seller writes to the 
buyer in a deed of sale: I will stand and silence and purify and 
cleanse" this sale, i.e., I accept responsibility if the land is repos- 
sessed by my creditor. The text of the document continues: This 
applies to this property itself, and the labor invested in it, and its 
enhancement; and I will present its value before you. The wit- 
nesses then sign the document and attest: And this seller consent- 
ed" and accepted upon himself all of the commitments enumer- 
ated in the document. Evidently, a creditor can collect the value of 
the enhancement. 


Rav Hiyya bar Avin said to Rava: If that is so, in the case of a gift, 
where the owner does not write this formulation to the recipient 
in the deed of gift, would you indeed say that the creditor does 

not repossess the value of the enhancement of the land from the 

recipient of the gift? Rava said to him: Indeed." 


Rav Hiyya bar Avin said to Rava: But is the legal power of a gift 
stronger than that of a sale, as in the case of a sale the buyer loses 

the value of the enhancement if the land is repossessed? Rava said 

to him: Yes, it is indeed stronger." Since in a case of repossession, 
the recipient of the gift does not receive the value of the enhance- 
ment back from the one who gave him the gift, he is under no 

obligation to relinquish this value to the creditor. 


Rav Nahman said: This following baraita supports the opinion 
of Mar Shmuel; but our colleague, Rav Huna, interprets it" as 
referring to other matters, so it does not support Shmuel’s opinion. 
As it is taught in a baraita: With regard to a case of one who sells 
a field to another, and it is appropriated from the buyer’s posses- 
sion, as it was liened to the seller’s debt, when the buyer then 
collects compensation from the seller, he collects the principal 
from liened property, and he collects the enhancement from 
unsold property. Evidently, the value of the enhancement is also 
repossessed by the creditor. 


HALAKHA 


Paying enhancement in the case of a gift — mmaa nav: If 
one gave another his field as a gift, and the creditor of the 
one who gave it subsequently came to collect the field for a 
debt, he may collect only what it was worth at the time that it 
was given as a gift; he may not collect the value of the field's 


enhancement due to the investment of the recipient. If the 
field appreciated in value on its own, the creditor may collect 
the entire value. Some say that even in such a case he may not 
collect the value of the enhancement (Shulhan Arukh, Hoshen 
Mishpat 115:3, and in the comment of Rema). 
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But our colleague, Rav Huna, interprets it as referring to other 
matters, i.e., to the case of one who buys a field from a robber. In 
that case, the robbery victim is certainly entitled to the value of 
the enhancement of the land. 


It is taught in another baraita: In a case of one who sells a field 
to another, and the buyer enhances it, and then a creditor comes 
and repossesses the field, in this case when the buyer collects 
compensation, the halakha is as follows: If the value of the 
enhancement of the field is greater than the buyer's expenses in 
generating that enhancement, he takes the difference in value 
between the enhancement and the expenses from the owner of 
the land, i.e., the seller, and he is compensated for the expenses 
by the creditor. And if the expenses were greater than the 
enhancement of the field, he receives compensation for his 
expenses, only up to the value of the enhancement, from the 
creditor. 


The Gemara asks: But how does Shmuel interpret the baraita? If 
it is referring to one who buys a field from a robber, the first 
clause in the baraita poses a difficulty to Shmuel’s opinion, as 
Shmuel says that one who buys a field from a robber does not 
have the right to compensation for the enhancement of the field, 
and the baraita states that the buyer is entitled to compensation 
for the enhancement. Ifit is referring to a creditor, then both the 
first clause and the latter clause in the baraita pose a difficulty 
to Shmuel’s opinion, as Shmuel says that a creditor collects the 
enhancement of the field and needs to pay nothing. 


The Gemara suggests two answers: If you wish, say that the 
baraita is referring to one who buys a field from a robber, in a 
case where the robber owns land with which he can compensate 
the buyer instead of paying him money. In that case, the compen- 
sation does not appear to be interest. Alternatively, it is referring 
to a case where the buyer performed an act of acquisition at the 
time he purchased the land from the robber’s possession, thereby 
formalizing a condition that should the field be appropriated from 
him, he will be reimbursed for any enhancement in its value. Since 
the buyer acquired the enhancement at the time he paid for the 
field, it does not appear as if he is receiving interest. 


If you wish, say instead that it is referring to a creditor, but nev- 
ertheless it is not difficult according to the opinion of Shmuel. 
Here, in the baraita, the reference is to enhancement 


of the field that reaches one’s shoulders," i.e., the produce that 
grew due to the improvements made by the purchaser is almost 
fully grown and ripened, and it can soon be harvested and carried 
upon one’s shoulders. At that point, the produce is considered 
independent of the land and is therefore not collected by the 
creditor unless he pays for the expenses. And there, in Shmuel’s 
statement that the creditor collects the enhancement without 
paying compensation, the reference is to enhancement that 
does not reach one’s shoulders, i.e., whose growth is not almost 
complete. At that point, the produce is considered to be part of 
the land. 


The Gemara asks: But there were daily incidents of this type, 
and Shmuel would collect payment from buyers even for 
enhancement that reaches one’s shoulders, without requiring 
the creditors to compensate them for their expenses. 


NOTES 


Enhancement that reaches one’s shoulders - naw 
many aan: This phrase may be understood in 
several different ways. Most commentaries interpret 
it to mean produce that is fully grown and ready to 
be harvested and carried on the shoulders of a laborer 
(Rabbeinu Hananel; Rif; Rashi). Rashi qualifies this 
interpretation, stating that the produce is clearly not 
completely ready to be harvested, as if that were the 
case, it would not be liened to debts at all. A second 
interpretation is that the phrase is referring to any pro- 
duce that will eventually be harvested and removed 
from the land. This category excludes enhancements to 
the field itself, such as enrichment of the soil or growth 
of its trees (Tosafot on Bava Kamma 95b; Rabbeinu Tam, 
Sefer HaYashar). A third interpretation is that it is refer- 
ring to an enhancement that is the result of manual 
labor, rather than enhancements that occur without 
intervention (Rashba, citing Rabbeinu Tam; Ra'avad, 
citing Rav Hai Gaon). 
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HALAKHA =———____- 
Can dismiss the creditor - ain w mb pron %12: When 
a creditor attempts to collect a field as payment of the 
debt owed to him by the individual who sold the field to 
its current owner, the current owner has the right to pay off 
the debt and retain the field. The creditor cannot demand 
payment in the form of the field. Nevertheless, if this field 
was set aside as designated repayment of the debt, the 
purchaser cannot dismiss the creditor by paying the debt 
in cash (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
21:5; Shulhan Arukh, Hoshen Mishpat 115:2). 


Recognized that it was not the seller's — nyxw ma Vat 
bw: If one purchases a field with the knowledge that itis 
stolen property and then the owner recovers it, the pur- 
chaser is entitled to be reimbursed by the robber. Addition- 
ally, if he enhanced the value of the field, he may collect the 
value of the enhancement or the expenses incurred while 
enhancing the value of the property, whichever is less, from 
the true owner of the field. Some hold that he is not entitled 
to any compensation from the owner of the field (Rambam 
Sefer Nezikin, Hilkhot Geneiva VaAveda 9:7; Shulhan Arukh, 
Hoshen Mishpat 373:1, and in the comment of Rema). 


One who betroths his sister — ining ny wia: One who 
betroths his sister obviously realizes that the betrothal does 
not take effect. Therefore, the money that he gave her for 
the betrothal was certainly given as a gift. This is in accor- 
dance with the opinion of Shmuel (Rambam Sefer Kinyan, 
Hilkhot Zekhiya UMattana 6:20; Shulhan Arukh, Even HaEzer 
50:2). 


LANGUAGE 
Designated repayment [apoteiki] - »p»nisx: From 
the Greek b208hKn, hupotéké, meaning a pledge or 
mortgage. 


NOTES 


He does not have the right to be reimbursed for the 
enhancement - % py maw: Since there clearly was no 


sale, the money paid for the land is essentially a loan. Con- 
sequently, if the purchaser is compensated for the enhance- 


ments he made to the field in addition to receiving back the 
money he paid to purchase the field, it would constitute a 
form of interest (Geonim). 


But didn’t Rav and Shmuel already disagree about this 
principle one time - KID x7 ma hp xm: This question 
does not imply that a Sage would never repeat a statement 
that he had made. Rather, there is no reason to repeat the 
same principle in a different context if there is no additional 
novelty. Likewise, with regard to a halakhic dispute, there 


is no reason for the Sages to repeat the dispute in a sec- 


ond context if the foundation of the dispute is obviously 
identical. 
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The Gemara answers that this is not difficult; these instances when 
Shmuel did not require the creditor to compensate the purchaser 
were cases where the creditor was owed by the debtor the same 
amount of money as the value of the land and the enhancement. 
That baraita, which states that the creditor must compensate the 
purchaser for the enhancement, is referring to a case where he 
was owed by the debtor only the same amount of money as the 
value of the land, without the enhancement, as in this case the 
creditor gives the buyer the value of his enhancement to the land 
and thereby dismisses from the buyer any claim to the land. 


The Gemara asks: This works out well according to the one who 
says that even if the purchaser has money, he is unable to dismiss 
the creditor from his claim to the land by paying its value. But 
according to the one who says that when the purchaser has money 
he can dismiss the creditor" by paying the value of the land, let 
the purchaser say to him: If I had money, I would have dismissed 
you from the entire plot of land. Now that I do not have enough 
money to pay off the entire debt, give me at least a sea of land from 
the land that you wish to repossess, which is the amount of my 
enhancement. 


The Gemara answers: Here we are dealing with a case where the 
debtor, who sold this land to the purchaser, set aside his land as 
designated repayment [apoteiki]' for the debt, as he said to the 
creditor: You will be repaid only from this piece of land. Conse- 
quently, the buyer cannot dismiss the creditor from any part of the 
land, even though he enhanced its value. 


§ Ina case where one who bought a field from a robber recognized 
that it was not the seller's," i.e., he knew that it was stolen property, 
but he purchased it nevertheless, when the true owner repossesses 
the field Rav says that the purchaser has the right to be reimbursed 
for the money that he paid for the field, but he does not have the 
right to be reimbursed for the enhancement" of the field in his 
possession. And Shmuel says that he does not have the right to be 
reimbursed even for the money he paid for the field, as he knew that 
the sale was invalid. 


The Gemara asks: With regard to what principle do Rav and Shmuel 
disagree? The Gemara answers: Rav holds that such a person 
knows that the sale is invalid and that he does not have the right to 
the land, and therefore he clearly resolved to give the money to the 
seller as a deposit. The Gemara asks: But if that is his objective, let 
him say to the seller explicitly that he is giving him the money as a 
deposit. The Gemara answers: The purchaser thought that the seller 
would not accept it as a deposit, and therefore he gave it to him in 
this fashion so that he would hold it for him in the interim. 


And Shmuel holds that such a person knows that he does not 
have the right to the land, and therefore he clearly resolved to give 
the money to the seller as a gift. The Gemara asks: But if so, let 
him say to the seller that he is giving him the money as a gift. The 
Gemara answers: If he would say so explicitly, the matter would 
be embarrassing for the seller. Therefore, the purchaser used this 
ploy in order to give a gift to the seller. 


The Gemara asks: But didn’t Rav and Shmuel already disagree 
about this principle one time?" As it was stated concerning one 
who betroths his sister: Rav says: The money he gave for the 
betrothal is returned, since the betrothal does not take effect; and 
Shmuel says: This money is a gift, meaning that he wished to give 
a gift to his sister and he did so in this manner. Rav says: The money 
must be returned since a person knows that betrothal does not 
take effect with his sister, and he decided to give the money to her 
for the purpose of a deposit. The Gemara raises a difficulty: And 
let him explicitly say to her that he is giving her the money for the 
purpose ofa deposit. The Gemara answers: He thought she would 
not accept it from him. 


DIS TA Miya ss bey 
ANIMA podin purpp prey YT? 
AY gay Tam ow) yi a) 

xa mY opa mann ow) 


XT - KII VORP IKT XD 
DT WYN TIY xbr NNP 
-ining a3 ba. mee mung 

bem mb; min NIN 


WNP JID - JAA VMR X) 
TTN KWY - X73 bax Dern 
DY ab a 


bemw pa pipa wast 21 pa 
DMD MY IN TT ID WNT 
bros D MVD TN 


PAY) XYIND NIN NIK 11D 
RP MITT DT 1D APBD DR) 
MINT WDM 135 aN PIY 


apne “mann iay Or 


wn min thw» KIDI x21 vor 
bys Kow phy qs) may 1 
ow myyw ma yom NIVI ny 
py — maw 5 w - niyn anp 

$ 


Nowa PIKIT BID NYY MINK 
saa pA wa pa mT 


anos an IMIN MPA NYI 
m a A DOKY Dyan 
maba -W wert a m 

ath Kany 


This file may not be reproduced or distributed in any form without express permission from the publisher 


And Shmuel says: The money is considered to be a gift because a 
person knows that betrothal does not take effect with his sister, 
and he decided to give the money to her for the purpose of a gift. 
The Gemara again raises a difficulty: And let him explicitly say to 
her that he is giving it to her for the purpose of a gift. The Gemara 
answers: He thought the matter would be embarrassing to her and 
she would refuse to accept the money. He therefore attempted to 
give it her by an alternative method. 


The Gemara explains: It is necessary to present the disagreement 
in both instances because if it were stated only with regard to 
that case, of buying property from a robber, one might have rea- 
soned that it is specifically in that case that Rav says that the money 
returns to the purchaser, as people do not tend to give gifts to 
non-relatives, and therefore it is clear that the purchaser intended 
for the money to be a deposit. But with regard to the case of one 
who betroths his sister, one might say that Rav concedes to Shmuel 
that the money was given as a gift. It is therefore necessary to present 
Rav’s opinion in both cases. 


And conversely, if the disagreement were stated only in that case, 
i.e., betrothal of one’s sister, one might have reasoned that it is 
only in that case that Shmuel says the money is a gift, but in this 
case, where the purchaser is a non-relative, one might say that 
Shmuel concedes to Rav that the money is a deposit. It is therefore 
necessary to present the disagreement in both instances. 


The Gemara asks: Both according to Rav, who says that the money 
is a deposit, and according to Shmuel, who says that the money is 
a gift, when this purchaser takes possession of the land despite 
knowing that his acquisition is invalid, with what justification does 
he take possession of the land, and how does he justify consuming 
its produce? 


The Gemara answers that the purchaser reasons: I will take posses- 
sion of the land," and work it, and consume the produce that is in 

it, just as the seller would have done. And when the owner of the 

land comes and claims it, the money that I paid for it will be desig- 
nated for a different purpose. According to Rav, who says that the 

money is a deposit, it will be a deposit, and according to Shmuel, 
who says that the money is a gift, it will be a gift. 


Rava said: With regard to the aforementioned halakhic disputes, the 

halakha" is that in a case where one bought a field and it turned out 

to be stolen, the purchaser has the right to demand that the seller 
return the money he paid for the land, and he also has the right to 

demand that the seller compensate him for the value of the enhance- 
ment, in accordance with the opinion of Rav. And this is the halakha 

even if the seller did not explicitly obligate himself to compensate 

him for the enhancement. But if the purchaser recognized that 
the field was not the seller’s and he purchased it anyway, he has 

the right to demand that the seller return the money he paid for the 

land, but he does not have the right to demand compensation for 
the enhancement, in accordance with the opinion of Rav. 


Rava issued another ruling with regard to a dispute cited above: 
Omission of the guarantee of the sale from the document is a scribal 
error." This is the halakha both with regard to promissory notes 
and with regard to deeds of buying and selling, i.e., deeds of sale. 


§ Shmuel asked Rav: If one robbed another of a field and sold it, 
and then purchased it from the original owner," what is the 
halakha? Can the robber now repossess the field from the person to 
whom he sold it before he legally owned it? Rav said to him: No, he 
cannot. What did the first person, the robber, sell to the second 
person, the purchaser, when he sold him the field? He sold him any 
rights to the field that will come into his possession. Consequently, 
the rights that the robber has now acquired are transferred to the 
purchaser. 


NOTES 

| will take possession of the land, etc. - KYSY DIM NIN 
^3): Some commentaries explain that the buyer benefits 
from his actions insofar as he is not liable to pay for the 
produce that he consumes. The Ritva explains that there is 
no problem of interest in receiving reimbursement for the 
expenses he incurred in enhancing the value of the field, 
because he is entitled to reimbursement from the original 
owner rather than from the seller. This is in accordance 
with the principle that one who enhances the value of 
another person's field on his own initiative is reimbursed 
for his expenses. 


Rava said, the halakha is, etc. - 151 xaya 21 TaN: Why 
did Rava not simply state that the halakha is in accordance 
with the opinion of Rav in these disputes? One possible 
reason is that Rava wished to clarify that the purchaser is 
paid for the enhancement even if the seller did not explicitly 
obligate himself to do so (Rashba; Rosh). Furthermore, Rava 
wished to add the principle that omission of a guarantee 
of compensation from a document is regarded as a scribal 
error, which was not stated by Rav (Ramban). 


Then purchased it from the original owner — ano an 
DIVNI Dywan: Most commentaries understand this 
halakha to be ‘referring to a case where the purchaser did 
not know that the land was stolen (Rabbeinu Hananel; Rif; 
Rashba). Some commentaries understand this to apply 
even when the purchaser did know (Ritva; Meiri). 


HALAKHA 


Omission of the guarantee of the sale from the docu- 
ment is a scribal error — 1BiD Myw NVINX: All promis- 
sory notes and deeds of transaction are treated as though 
they include a guarantee that if the field is repossessed, 
the seller will compensate the buyer for his loss, even if 
they do not contain any explicit guarantee. The omission 
of this guarantee is considered a scribal error, unless the 
document explicitly states that there is no such guarantee 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:1; Sefer 
Kinyan, Hilkhot Mekhira 19:3; and Sefer Mishpatim, Hilkhot 
Malve VeLoveh 18:3; Shulhan Arukh, Hoshen Mishpat 39:1, 
1111, 225:1). 


Then purchased it from the original owner - ann an 
DIRT p>yan: if one robbed another ofa field and sold 
it, and subsequently bought it from the owner, the field 
now becomes the property of the one who bought it from 
the robber. The assumption is that the robber went to the 
trouble of buying the field in order to maintain his reliability 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 9:9; Shulhan 
Arukh, Hoshen Mishpat 374:1). 
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What is the reason...it is preferable for him — »x12 
ay xm... ayy: Many commentaries interpret this 
question as asking why it is that the robber cannot 
repossess the field from the purchaser once he legally 
buys it from the original owner. If so, this question 
appears to be superfluous, as the Gemara already 
explained that he sold the purchaser whatever rights 
he would acquire in the land. Some explain that since 
hose rights did not yet exist when the robber sold the 
and to the purchaser, the Gemara is asking why the sale 
is valid according to the opinion, accepted as halakha, 
hat one cannot acquire an item that does not yet exist 
(Rashba). Others explain that the principle that one who 
sells property to another sells him all of his rights to the 
property could be implemented conversely: When the 
owner sold the field to the robber, he sold him all of his 
rights, including the right to repossess the field from the 
buyer. Therefore, the Gemara asks why Rav chooses to 
implement this principle such that the robber cannot 
repossess the field (Josefot HaRosh). 
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The Gemara asks: What is the reason that the robber would buy 
the land he had already sold in order to retroactively uphold the 
sale? Mar Zutra said: It is preferable for him" not to be called a 
robber by the purchaser when the original owner demands he 
return the field. Rav Ashi said: Itis preferable for him to maintain 
his reliability, i.e., to be considered an honest person. 


The Gemara asks: What is the practical difference between these 
two opinions? The Gemara answers: The practical difference 
between them is in a case where the purchaser died. According to 
the one who says that the robber bought it because it is preferable 
for him not to be called a robber, 


in this case, since the purchaser already died, the owner is not pres- 
ent to call the seller a robber, so he presumably did not intend to 
retroactively validate the sale. And conversely, according to the one 
who says that he bought the land because it is preferable for him 
to maintain his reliability, it is preferable for him to maintain his 
reliability with regard to the purchaser’s children too. 


The Gemara challenges this distinction: Ultimately, the purchas- 
er’s children will also call the seller a robber if the field is appropri- 
ated from them. Therefore, there is no difference between the two 
explanations of Rav’s ruling in a case where the purchaser has died. 


Rather, the practical difference between them is in a case where 
the robber himself died, and his children subsequently bought 
the field from its owner. According to the one who says that the 
motivation is that it is preferable for a person not to be called a 
robber, he already died and this motive is not applicable. While 
according to the one who says that his motivation is that it is 
preferable for him to maintain his reliability, in this case also, 
even though the robber died, it is still preferable for him to main- 
tain his reliability, i.e., one is concerned about the reputation he 
will have after his death, not only while he is alive. 


The Gemara rejects this distinction as well: Ultimately, if the sale 
is revoked after his death, people will call his children the children 
of a robber. Just as one does not want to be called a robber during 
his lifetime, one presumably does not want his children to be called 
the children of a robber after his death. 


Rather, the practical difference between them is in a case where 
the robber gave the land to the recipient as a gift" rather than selling 
it. According to the one who says that it is preferable for him to 
maintain his reliability, in the case of a gift also, it is preferable 
for him to maintain his reliability. While according to the one 
who says that the motivation is that it is preferable for him not to 
be called a robber, in this case the robber could say to the recipient 
of the gift: What did I rob you of? You incurred no loss. 


Where the robber gave the land as a gift - 
one robbed another of a field and gave it to someone else as 
a gift, and he then subsequently bought it from the robbery 
victim, the assumption is that he wishes to validate the gift. This 


HALAKHA 
mana AI: If isin accordance with the opinion that the robber's motivation 
is to maintain his reputation as a reliable individual (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 9:9; Shulhan Arukh, Hoshen 


Mishpat 374:1). 
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§ The Gemara discusses various scenarios relating to the halakha 
of one who sold stolen land and then acquired it from the robbery 
victim. It is obvious that if, after selling the stolen land, the robber 
sold it again to another person, or bequeathed it, or gave it as a gift, 
it is clear that the robber does not want to establish it before, i.e., 
transfer ownership of it to, the original buyer. Therefore, the rob- 
ber’s purchase of the land from the robbery victim is not assumed 
to be for the purpose of validating the original sale. The buyer can 
demand compensation from the robber for the invalid sale, but the 
land remains in the possession of the second buyer or the recipient 
of the gift or the inheritance. 


Likewise, it is clear that if the land that he stole and then sold later 
came into his possession not by purchase but as an inheritance," 
the buyer does not have the rights to it, as an inheritance is acquired 
passively, and the robber did not make an effort to acquire it. Here 
too, the buyer can claim only compensation and not the land itself. 


If the robber collected the land that he had sold as payment for a 
debt owed to him" by the robbery victim, we need to see the cir- 
cumstances. If the robbery victim has other land from which the 
robber could have collected the debt, and nevertheless the robber 
said: I want to collect this land, apparently the robber wanted to 
establish it before the buyer and validate the sale. 


And if the robbery victim does not have other land, and the robber 
had no choice as to which land to collect, there is no reason to 
assume that the robber was attempting to validate the sale. He 
merely wanted to be paid money for his debt, and not to secure 
the land for the buyer. 


With regard to a case where the robbery victim gave the land as a 
gift to the robber," Rav Aha and Ravina disagree. One says that a 
gift has the same status as an inheritance, as it is also acquired 
passively, and one says that a gift has the same status as a sale. This 
is because were it not for the fact that the robber took the trouble 
to ingratiate himself with the owner, he would not have given it 
to him as a gift. It is clearly for this reason that the robber took the 
trouble to ingratiate himself with him, i.e., in order to validate the 
sale and thereby maintain his reliability. 


The Gemara asks: And until when can it be assumed that the robber 
bought the land because it is preferable for him" to maintain his 
reliability? Rav Huna says: Until the time of standing trial.“ Once 
the purchaser takes the robber to court, it is too late for the robber 
to protect his reputation, as the purchaser has demonstrated that he 
does not consider the robber to be trustworthy. 


HALAKHA 


NOTES 

Until the time of standing trial — pta saya nyw ty: 
Some commentaries explain that this is referring to 
when the owner takes the purchaser to court in order 
to retrieve his property. Others say that it is referring to 
the point when the purchaser has already lost the field 
and takes the robber to court for selling him property 
that did not belong to him. After that point, the robber 
does not try to protect his reputation anymore, because 
the purchaser has already damaged his reputation by 
taking him to court (Rashba; Rabbeinu Yehonatan). 


Sold it again, bequeathed it, or gave it as a gift...came into 
his possession as inheritance - mpna RAT) ANTIK MI 
mwa mb mbps: If one sold stolen property and then ‘bought 
it from the robbery victim, and later sold it, bequeathed it, or 
gave it as a gift to another individual, he has thereby indicated 
hat he was not interested in validating the original sale and 
did not acquire the property for the first one to whom he sold 
he stolen land. According to the Rema, this is the halakha 
only if the robber sold, bequeathed, or gave away the property 
before the first purchaser acquired the land. If he did so after 
he first purchaser acquired the land, his actions have no effect, 
as the land was already acquired by the first purchaser. If, after 
selling the land, the robber inherited it from the robbery victim, 
he land belongs to the robber, as there is no indication that 
he intends to validate the sale (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 9:11; Shulhan Arukh, Hoshen Mishpat 374:2). 


Collected the land for a debt owed to him — iin 37x 123: 
n a case where one robbed another of a field and then sold it, 
and later collected the field from the robbery victim as payment 
or a debt, if there were other fields that the robber could have 
collected from the owner and he chose to collect this field, it is 
apparent that he did so in order to validate his sale. Therefore, 
he field belongs to the purchaser. If there was no other field 
o collect, the assumption is that he merely intended to collect 
he debt (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 9:12; 
Shulhan Arukh, Hoshen Mishpat 374:3). 


Gave the land as a gift to the robber - mana wom man: 
There is no conclusion in the Gemara with regard to this dispute, 
and later authorities disagree as to the halakha. The principle 
is that the halakha follows the lenient opinion in monetary 
matters, meaning that the property remains in the possession 
of the individual currently holding it. The question is how that 
principle applies in this case. The Gra holds that the purchaser is 
considered to be in possession of the land and therefore keeps 


it, in accordance with the opinion that receiving the land as a 
gift is considered the same as buying it. The Rema holds that 
since it is disputed whether the purchaser acquired the land, 
it is not considered to be in his possession, and it belongs to 
the robber (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 9:13; 
Shulhan Arukh, Hoshen Mishpat 374:4). 


And until when it is preferable for him, etc. — XT niay 131 
3) a: The assumption that the robber wishes to maintain 
his reliability, and that this motivates him to acquire the field 
for the purchaser, is limited in scope. Once the purchaser has 
sued the robber and the court has begun to announce that the 
robber's property is for sale in order to reimburse the purchaser, 
this assumption no longer applies. Consequently, if the robber 
then buys the field from the robbery victim, it is not assumed 
that he did so in order to validate his sale of the field to the 
purchaser (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 9:10; 
Shulhan Arukh, Hoshen Mishpat 374:1). 
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NOTES 
Authorization — X27: This is referring to a legal 
document drafted by the court authorizing a creditor 
to locate and take possession of any property belong- 
ing to his debtor in repayment of the debt. 


By means of what does this purchaser acquire this 
land — xvas xT ap Naa mpi i: The early com- 
mentaries are troubled by the fact that this question 
was seemingly answered earlier (15b), as the Gemara 
explained that when the robber bought the land from 
he robbery victim, his intention was to acquire it for 
he purchaser. The Rashba explains that the question 
here refers specifically to the case where the robber 
collected the land as payment for a debt. In this case 
he answer mentioned earlier is insufficient (Rashba). 
Others suggest that the earlier explanation is insuf- 
ficient in any case, as even if the robber intends to 
acquire the land for the purchaser, the robbery victim 
and the purchaser do not have this in mind. Therefore, 
he Gemara inquires further, asking by which legal 
mechanism the purchaser acquires the land. The 
Gemara’s answer is that the satisfaction that the robber 
received is equivalent to a monetary payment, which 
effects a transfer of ownership from the robber to the 
purchaser (Rivash; Ran). 


Takes the trouble and brings to him and resolves 
to transfer its ownership to him - a om) Mw 
a 3321 Waa: Some commentaries maintain that the 
phrase: And resolves to transfer its ownership, indicates 
that the robber must inform the robbery victim that he 
is acquiring the land for the benefit of the purchaser. 
As a result, the robbery victim also intends that the 
land be transferred to the possession of the purchaser 
(Rosh). 


This objection need not be introduced inside - tt 
Da) my AY: Rashi explains that the objection 
is clear and compelling; however, he also cites the 
explanation of the geonim that the objection is insub- 
stantial. According to this understanding, Rava’s reply is 
hat, in fact, it requires very extensive thought. Another 
interpretation is that it is referring to bringing the ques- 
ion inside the study hall for evaluation by the great 
Sages (Ritva). Yet another interpretation of Rabbi Abba 
bar Zavda's statement is that this question should not 
be hidden but rather publicized, as it is compelling 
(Tosefot HaRash). Finally, there is a variant text cited in 
he Arukh that reads: This need not be brought inside, 
or even to the periphery of the inside. That is to say, 
not only is there no reason to bring this question into 
he study hall, there is not even a need to bring it to 
he corridor leading to the study hall. According to 
hat reading, the point is that the objection does not 
present a real difficulty. 


HALAKHA 


He has said nothing - obs wax xb: One cannot sell an 
item that he does not own, just as one cannot sell an 
item that does not yet exist. Consequently, if one sells 
afield that he expects to buy, or fish that he expects to 
catch in his net, or his expected inheritance, the trans- 
action does not take effect. According to the Rema, if 
one sells a specific item that he expects to inherit, the 
sale is valid (Rambam Sefer Kinyan, Hilkhot Mekhira 22:5; 
Shulhan Arukh, Hoshen Mishpat 211:1). 


That which | will inherit from my father today - ma 
Di NAN WYRY: The Sages instituted an ordinance 
that if necessary, an heir may sell a small amount of 
property that he stands to inherit, in order to procure 
whatever funds are necessary for the funeral of his 
relative who is dying. Similarly, they instituted that a 
destitute fisherman may sell the fish that he will catch 
that day, so that he will have food to eat (Rambam Sefer 
Kinyan, Hilkhot Mekhira 22:6; Shulhan Arukh, Hoshen 
Mishpat 211:2). 
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Hiyya bar Rav says that the robber would still buy the land from the 
owner in order to maintain his reliability up until the time that a docu- 
ment of authorization" by the court to locate and seize property from 
the robber comes into the purchaser’s possession. It is only once the 
robber avoids immediately reimbursing the purchaser and the court 
is compelled to authorize the purchaser to appropriate the robber’s 
property that the robber’s reliability is no longer a factor. Rav Pappa 
says that the robber’s reliability remains a motive to acquire the field 
until the days of announcement begin. During the days of announce- 
ment the court assesses the value of the robber’s property in order to 
compensate the purchaser. 


§ Rami bar Hama objects to Rav’s statement, the focal point of this 
discussion, that the robber transfers to the buyer any rights to the land 
that he might acquire; after all, by means of what mode of acquisition 
does this purchaser acquire this land?" It is by means of this deed of 
sale that the robber gave him. The purchase is invalid, as this document 
is merely a shard, since the robber did not own, at the time of the sale, 
the land he purported to sell. 


Rava said to him in response: Let Rav’s statement be understood as 

applying to a case where the buyer said to the robber that he trusts him 

to resolve the legal issue. By virtue of that satisfaction that the robber 
received from the buyer’s not having said anything to him to question 

his rights to the land, but rather having relied on him, the robber there- 
fore takes the trouble and brings to him the opportunity to purchase 

the land and resolves to transfer the land’s ownership to him." 


Rav Sheshet raises an objection to Rav’s statement from a baraita that 
states that if one says: That which I will inherit from my father is 

hereby sold to you, or: That which my net will catch is sold to you, 
he has said nothing,” as one cannot sell that which he does not yet 
own. But if one says: That which I will inherit from my father today" 

is hereby sold to you, or: That which my net will catch today is sold 

to you, his statement stands. The first halakha of the baraita indicates 

that one cannot sell that which he does not yet own, which contradicts 

Rav’s ruling. 


Rami bar Hama said about this objection: This is the great man 
and this is his refutation of Rav’s opinion; i.e., this refutation is 
compelling. 


Rava said in response: I see that he is a great man, but I do not see 
the conclusive refutation. Here, in the case of validating a sale, the 
purchaser relies on the seller and is confident he will acquire the land; 
but there, in the case of the baraita, the purchaser does not fully rely 
on the seller. The Gemara explains: Here, in the case of validating the 
sale, the purchaser relies on the seller to go take the trouble and 
provide him with the land so that he will not be called a robber. 
Whereas there, in the case of the baraita, the purchaser does not fully 
rely on the seller, as it is uncertain whether the seller will actually 
inherit his father’s property or catch anything with his net. 


The Gemara relates that the Sages sent Rav Sheshet’s objection and 
presented it before Rabbi Abba bar Zavda for his evaluation. Rabbi 
Abba bar Zavda said to them: This objection need not be introduced 
inside" the study hall for further clarification, as it is clear and compel- 
ling. Rava disagreed and said: This objection needs to be brought 
inside the study hall and inside the innermost area of the study hall. 
In other words, it should be examined carefully, as it is not compelling. 
This is because here, the purchaser relies on the seller, whereas there, 
in the case of the baraita, the purchaser does not fully rely on the seller. 


He has said nothing - aos wax x: This statement is based on 
the halakhic principle that one cannot transfer ownership of an 
item that has not yet come into being. This principle applies not 
only with regard to an item that does not yet exist, e.g., produce 


BACKGROUND 
not yet in one’s possession. Additionally, one cannot transfer 
ownership of an item to a person who is not yet born. Only in 
certain exigent circumstances did the Sages accord legal validity 
to transactions of this kind. 


that has not yet grown, but also with regard to an item that is 
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There was an incident in Pumbedita® where the court ruled in 
accordance with the opinion of Rav, and the Sages refuted the 
ruling based on the baraita cited earlier. Rav Yosef said to them: 
This objection need not be introduced inside the study hall for 
further clarification, as the objection is clear and compelling. And 
Abaye said to him: It needs to be brought inside the study hall and 
inside the innermost area of the study hall, as here the purchaser 
relies on the seller, whereas there the purchaser does not fully rely 
on the seller. 


The Gemara asks concerning the baraita cited earlier: And what is 
different in the first clause, where the sale is not valid, and what is 
different in the latter clause, where the sale is valid? In both cases, 
the seller does not yet own the merchandise. Rabbi Yohanan said: 
In the latter clause, when the seller states: I am selling that which 
I will inherit from my father today, he does so for the honor of his 
father. He believes that his father will die that day, and his intention 
is to raise money for the burial. Consequently, the Sages instituted 
an ordinance that the sale is valid. Similarly, in the case of a person 
who says: That which my net will catch today is sold to you, 


the Sages instituted an ordinance that the sale is effective because 
of their concern for his immediate livelihood." 


Q The Gemara continues to discuss the matter of selling property 
that one does not yet own. Rav Huna says that Rav says: With 
regard to one who says to another: With regard to the field that I 
am about to buy," when I buy it, it will be retroactively transferred 
to your ownership from now, the stipulation takes effect, and once 
he buys it, the second party has acquired the field. 


Rava said: The statement of Rav is reasonable only with regard 
to an unspecified field, as one is capable of buying a field. But 
with regard to a case where one says to another that he is selling 
him this specific field that is not yet in his possession, the trans- 
action does not take effect, as who is to say that the current owner 
will sell it to him? Since it is not in his power alone to purchase the 
field, it is tantamount to an entity that has not yet come into being, 
and therefore he cannot sell it to anyone. 


The Gemara emphatically rejects Rava’s qualification of Rav’s state- 
ment in the form of an oath: By God! Rav said his statement 
even in a case where the seller said: This field. After all, in accor- 
dance with whose opinion did Rav state his halakha? It was 
in accordance with the opinion of Rabbi Meir, who says that 
a person can transfer ownership of an entity that has not yet 
come into the world. 


NOTES 


Because of concern for his livelihood — W7 943: Rav Hai Gaon 
understands this to mean that his sale is valid only in a case 
where it is necessary for the fisherman's immediate livelihood, 
i.e., what he needs to sustain himself for a single day. Others 


disagree with this qualification. They explain that while concern 
for one’s livelihood was what motivated the Sages to validate 
the sale, once they instituted this ordinance, it applies in any 
event (see Ramban; Ran). 


HALAKHA 


The field that | am about to buy — np NY TW: If one sells is contrary to the opinion of Rav, who accepts the opinion of 


a field that is not yet in his possession, the sale is invalid, and 
both the buyer and the seller can withdraw from the sale. This 


Rabbi Meir that one can sell an item that has not yet come into 
being (Shulhan Arukh, Hoshen Mishpat 211:1). 


BACKGROUND 
Pumbedita — xmas: A city on the Euphrates River, 
northwest of Neharde’a, Pumbedita was an important 
center of the Babylonian Jewish community for many gen- 
erations. As early as the Second Temple period, Pumbedita 


was called the Diaspora, as i 
Babylonian Jewry. After Neh 
some scholars from its yes 


was considered the center of 
arde’a was destroyed in a war, 
hiva relocated to Pumbedita, 


and from then on Torah study continued there without 


interruption until the end o 
The scholars of Pumbedi 


Pappa. The Pumbedita Yesh 


the geonic period. 
a were particularly famous for 


heir acumen. The most famous heads of the Pumbedita 
Yeshiva were its founder Rav Yehuda, Rabba, Rav Yosef, 
Abaye, Rav Nahman bar Yitzhak, Rav Zevid, and Rafram bar 


iva was still prominent in the 


geonic period as well, often overshadowing the yeshiva 


of Sura. The last heads of 


Hai Gaon. 
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he Pumbedita Yeshiva were 


he renowned geonim Rav Sherira Gaon and his son, Rav 
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HALAKHA 


Be betrothed to me after | convert — ans) % WANT 
peanxw: In a case where a man says to a woman: You are 
hereby betrothed to me after | convert, or: After you con- 
vert, or after any condition comes into effect that would 
enable him to betroth her, since he cannot betroth her at 
that moment, the betrothal is ineffective even when the 
stipulated circumstance materializes. This is in accordance 
with the opinion of the Rabbis in the baraita (Rambam 
Sefer Nashim, Hilkhot Ishut 7:14; Shulhan Arukh, Even 
HaEzer 40:5). 


BACKGROUND 


Your yavam - 912%: A man whose married brother 
died without children is obligated by Torah law to marry 
his deceased brother's widow or perform halitza (see 
Deuteronomy 25:5-10). As long as neither levirate mar- 
riage nor halitza has taken place, it is prohibited for the 
widow to marry another man. By Torah law, levirate mar- 
riage is effected by the act of sexual intercourse. The Sages 
instituted the practice of ma‘amar, in which the deceased 
husband's brother, the yavam, betroths the widow, the 
yevama, even though this betrothal is not effective by 
Torah law without intercourse. Sexual intercourse con- 
summates the marriage between the deceased's brother 
and the widow, and she is thereafter considered his wife 
in all respects. Nowadays, in most Jewish communities 
the yavam is required to free his yevama of her obliga- 
tion through halitza, and he is not permitted to marry her 
through levirate marriage. 


Halitza - men: Through the ceremony of halitza, the 
widow of a man who died without children is freed from 
the obligation to marry one of her deceased husband's 
brothers, and she is permitted to remarry (Deuteronomy 
25:7-10). The term halitza, literally meaning removal, is 
derived from the central element of this ceremony, which 
involves the removal by the widow of a special sandal from 
the foot of one of her deceased husband's brothers. Halitza 
must be performed before a rabbinical court. The halakhot 
governing this ceremony are discussed in detail in tractate 
Yevamot. 


NOTES 


After your yavam performs halitza with you — and 
yo b yom: The underlying assumption is that the 
levirate bonds, which prohibit the yevama from marrying 
anyone other than her yavam, render betrothal ineffec- 
tive. This is difficult, as the halakha is that only prohibitions 
against sexual intercourse that subject transgressors to the 
punishment of karet render betrothals ineffective, whereas 
the prohibition against a yevama marrying or engaging in 
intercourse with a man who is not her yavam is not pun- 
ishable by karet. Apparently, this tanna agrees with the 
opinion of Rav that this prohibition is an exception to the 
general halakha, due to an interpretation of the verses that 
invalidates betrothal in this case (Rashba). 


About six or seven years old — yaw 323 XA 333: Nor- 
mally, testimony with regard to what one saw as a minor 
is not valid. In this case, however, Rav Nahman was merely 
confirming a halakha that was already known (Ya’avetz). 


Bills of foreclosure and bills of authorization - pw 
KADTINI xoxvbn: A bill of authorization is a legal docu- 
ment drafted by the court authorizing a creditor to locate 
and take possession of any property belonging to his 
debtor in repayment of the debt. As for a bill of foreclosure, 
some explain that this is referring to a promissory note 
that specifies land that will serve as security for repayment 
of the loan (Rashba). In Tosefot HaRid, the text is emended 
and the mention of bills of authorization deleted, as after 
a bill of authorization is written, the debtor can repay the 
debt and have the bill torn up; there is no need for a deed 
of sale to be written for the property that the debtor wishes 
to retain. 
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As it is taught in a baraita: With regard to one who says to 
a woman: Be betrothed to me after I convert," or: After you 
convert, or if he is a slave and says: After I am freed, or if she is 
a maidservant and he says: After you are freed, or if he says to 
a married woman: After your husband dies, or if he says to 
a widow waiting for her yavam to perform the ritual through 
which he frees her from her levirate bonds [halitza]: After your 
yavam' performs halitza® with you," or if he says to his wife’s 
sister: After your sister dies (see Leviticus 18:18), in all these 
cases she is not betrothed. Since he cannot betroth her at the 
present moment, his attempt at betrothal is ineffective. 


Rabbi Meir says: She is betrothed. Rabbi Meir holds that one 
can acquire that which is not yet available, and the acquisition 
will take effect once the item is available. In this case as well, the 
betrothal will take effect once it becomes possible for her to 
become betrothed to him. 


And isn’t the case of betrothing a specific woman comparable to 
the case of selling this specific field? And yet, Rabbi Meir says 
that she is betrothed. It is therefore clear that Rav, who accepts 
the opinion of Rabbi Meir, holds that the sale is effective even 
if the seller specified a particular field. 


§ Shmuel says: With regard to one who finds a deed of transfer, 
i.e., a promissory note that establishes a lien on the debtor’s prop- 
erty from the date it is written, regardless of whether or not he 
borrows the money at that time, in the marketplace, he must 
return it to its owner, i.e., the creditor, as, if one were to be con- 
cerned because of the possibility that the debtor wrote the note 
intending to borrow money, but did not borrowit in the end, he 
is nevertheless liable, since he committed himself to pay at the 
time it was written. And if one were to be concerned because of 
the possibility that repayment had already taken place, this is not 
a justified concern, as in general we are not concerned that there 
was repayment, as, if it were so that the debtor had repaid it, he 
certainly would have torn up the note. 


Rav Nahman’ said: My father was one of the scribes of the 
judges of Mar Shmuel, and I was about six or seven years old," 
and I remember that they made an announcement, saying: 
Those deeds of transfer that are found in the marketplace 
should be returned to their owners, the creditors, in accordance 
with the opinion of Shmuel. 


Rav Amram said: We, too, learn similarly in a mishna (20a): One 
must return any court enactment, i.e., a promissory note that has 
been authenticated by the court, to its owner. Apparently, we are 
not concerned that there may have been repayment. Rabbi Zeira 
said to him: The mishna is not proof for Shmuel’s ruling, as it 
is stated not with regard to all court enactments but with regard 
to bills of foreclosure, which award property to a creditor as 
payment for the debt owed to him, and bills of authorization" to 
locate and seize property from the debtor, both of which are not 
subject to repayment. 


Rav Nahman - jana 27: Rav Nahman bar Ya'akov was a Baby- 
lonian amora of the second and third generations of amora‘im. 
While he also cites statements of both Rav and Shmuel, his 
primary teacher was Rabba bar Avuh, Rav’s student. Rav 
Nahman acquired most of his Torah knowledge at the yeshiva in 


PERSONALITIES 
who was a learned and strong-willed woman. Subsequently, 
Rav Nahman was appointed a judge in the Exilarch’s court in 
Neharde’a. In that capacity, Rav Nahman became an expert in 
monetary matters, to the extent that the Gemara concludes that 
in monetary matters his opinion is always accepted. 


Mehoza. While he never formally headed one of the Babylonian While Rav Nahman was known to have a forceful personality, 


academies, many of the Sages of the next generation were his 


students, including the great amora Rava. 


In his youth, Rav Nahman was already recognized as a 


he was also considered to be one of the most pious men of his 
generation, and the Gemara cites numerous examples of his 
acts of kindness. 


prodigy. He married Yalta, a member of the Exilarch’s family, 
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Rava said to him: And are these bills not subject to repayment? 
But didn’t the Sages of Neharde’a say that after property is repos- 
sessed in order to pay an unpaid debt based on the court’s appraisal 
ofits value, the property is returned if the debtor pays the debt until 
twelve months of the year have passed after the repossession? And 
furthermore, Ameimar said: I am from Neharde’a, and neverthe- 
less, I hold that property repossessed based on an appraisal of an 
article’s value can always be returned." If the debtor pays his debt, 
he can reclaim his property at any point. Consequently, even bills 
of foreclosure or authorization might be obsolete, and nevertheless 
the mishna states that one who finds them must return them to 
the creditor. 


Rather, Rava said that the mishna is not proof for the ruling of 
Shmuel for a different reason: There, this is the reason that the 
documents are returned: As I can say that if the debtor has already 
repaid his debt, it is he who caused the loss to himself, as at 
the time he repaid his debt he should have either ripped up 
the document, or alternatively, he should have demanded of the 
creditor to write another document for the debtor’s redeemed 
property, returning it to him. 


The reason for a new document to be written is that according 
to the letter of the law, the land need not be returned by the 
creditor to the debtor, and it is due to the principle: “You shall do 
that which is right and good" in the eyes of the Lord” (Deuter- 
onomy 6:18), that the Sages said that the land should be returned. 
Therefore, it is as though the debtor is purchasing it anew, and the 
creditor must write a bill of sale. 


The Gemara explains why this reasoning is not applicable to deeds 

of transfer or other promissory notes. With regard to a found prom- 
issory note, what is there to say to justify returning it to the credi- 
tor? That if it is so that the debtor repaid the debt, he should have 

ripped up the promissory note? This is not so, as one could say that 

the creditor avoided returning the note, as he said to him: Tomor- 
row I will give you the note, as it is not with me now. Alternatively, 
the creditor may have held back the note as security for the debtor's 

payment of the fee of the scribe who wrote the promissory note. 
Consequently, it is possible that the debtor was never given back the 

note and was unable to rip it up, through no fault of his own. 


§ Rabbi Abbahu says that Rabbi Yohanan says: With regard to 
one who finds a promissory note in the marketplace, even if a 
ratification’ of the court is written in it, he may not return it to 
the owner, i.e., the creditor. 


The Gemara explains: It is not necessary to say that one should not 
return the promissory note in a case where a ratification is not 
written in it, as in that case there is room to say that the debtor 
wrote it intending to borrow money, but he did not end up bor- 
rowing it, and therefore the creditor has no rights to the promissory 
note. But even if a ratification is written in it, one should not return 
it. And what is this authorization? It is an approval that the promis- 
sory note has been ratified by the court, which examined the note 
and the signatures of the witnesses and found everything to be 
in order. The reason one may not return the promissory note to 
the creditor is that we are concerned that repayment has already 
taken place. 


Rabbi Yirmeya raised an objection to Rabbi Abbahu from the 
mishna that states (20a): One must return any court enactment, 
i.e, a promissory note that has been authenticated by the court, to 
its owner. Apparently there is no concern about repayment. Rabbi 
Abbahu said to him: Yirmeya, my son, not all court enactments 
are equal. Rather, the ruling that one must return such a document 
applies only in a case where the debtor has the presumptive status 
of one who denies" his debts, and therefore, if he claims the debt 
was repaid, his claim is not accepted. 


HALAKHA 


That repossession based on an appraisal can 
always be returned - diy) va saw: When a 
debtor, whose land was seized by the creditor, pays 
his debt, the seized land returns to the debtor. The 
reason for this ordinance is the Torah’s mandate that 
one do that which is right and good, which requires 
one to go beyond the letter of the law when doing 
so does not entail financial loss. Some hold that the 
right to repay the loan and reclaim the land is lim- 
ited to the debtor and his heirs. It does not apply if 
the debtor sold the land to another person and the 
creditor then collected it from that purchaser. In such 
a case, the purchaser cannot repay the loan at a later 
date and thereby redeem the land (Rema). The ability 
to reclaim property is limited to land, and it does not 
apply to movable property (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 22:16; Shulhan Arukh, Hoshen 
Mishpat 103:9). 


NOTES 


You shall do that which is right and good - mw») 
sien wn: The Ramban (Leviticus 19:2) explains that 
the Torah instructs one to act in an ethical and moral 
manner, beyond its explicit prescriptions. There are 
specific halakhot that the Sages instituted as applica- 
tions of this concept. Some of these were instituted 
as absolute legal obligations enforceable by the rab- 
binical court, while others were formulated merely 
as guidelines for laudable ethical behavior (Maharatz 
Hayyut). 


Where the debtor has the presumptive status of 
one who denies — 1153 Pimnw: Some commentaries 
explain that this is referring to one who was proven 
o have lied in another situation, and it is certainly the 
case that one who had previously lied with regard to 
his debt is no longer believed if he claims that he 
repaid his debt (Ra‘avad). Others hold that even if he 
ied with regard to this debt, the document may not 
be returned to the creditor, as the fact that it appears 
o have been discarded is an indication that the debt 
had been repaid (Rashba; Josafot). 


BACKGROUND 


Ratification — p837: This term refers to the endorse- 
ment of a legal document by the court certifying that 
it has examined the document and the signatures of 
the witnesses and found everything to be in order. 
A promissory note with such an endorsement may 
be presented for collection and requires no further 
substantiation. 
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Go give him...you are liable - 7D% on. JAX¥: In con- 
trast to Tosafot, who follow the straightforward meaning of 
the Gemara, the Ritva understands that there is actually no 
halakhic distinction between these two declarations by the 
court. According to his interpretation, both are equal expres- 
sions of a final verdict. The Gemara is referring only to the 
fact that the debtor could mistakenly believe that when the 
judges say: You are liable to pay, it was not the final verdict 
and they are still deliberating the matter. 


And the witnesses testify concerning him that he did not 
repay it - iy1p Kw inix p pya DYN: There are various 
interpretations of this statement. Rashi interprets this to 
mean that they testify that the creditor demanded payment 
and the debtor refused to pay. The geonim and several of 
the early commentaries interpret that the debtor claims to 
have repaid the debt at a specific time, and the witnesses 
contradict this and testify that he did not repay the debt at 
that time (Ramban; see Ritva). 


Assumed the presumptive status of one who denies - 
1193 pina: There are those who explain that since the debtor 
is a confirmed liar, he must repay the debt in the presence of 
witnesses so as not be accused of lying about the repayment 
(Rashba). Rabbi Elhanan Wasserman suggests that since 
he is a confirmed liar, he is disqualified from making any 
further claims about this matter, and therefore his claim of 
repayment is not accepted without the support of witnesses 
ora receipt. 
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In response to this explanation of that mishna, Rava said: But 
does it necessarily follow that just because a debtor assumed the 
presumptive status of one who denies his debts after one time 
that he did so, he will never again repay a debt that he owes, and 
therefore the promissory note should be returned to his creditor? 
Rather, Rava said: The mishna is referring to a bill of foreclosure, 
or a bill of authorization, which are not subject to repayment, in 
accordance with the explanation of Rabbi Zeira. 


The Gemara adds: And with regard to the topic of one who denies 
his debts, since it came to us, let us say something about it. As 
Rav Yosef bar Minyumi said that Rav Nahman said: If the court 
said to the litigant against whom they ruled: Go and give the other 
litigant what you owe him, 


and later on the debtor said: I repaid him, his claim is deemed 
credible. He must take an oath and is exempt from payment. There- 
fore, ifthe creditor comes and asks the court to write an authoriza- 
tion for him to appropriate the property of the debtor, they do not 
write an authorization and give the document to him.” 


By contrast, if the court merely said: You are liable" to give him 
what you owe him, but did not complete the process by saying: Go 
and give it to him, and later on the debtor said: I repaid the debt, 
his claim is not deemed credible. The assumption is that since he 
did not pay on his own without the need for litigation, he does not 
intend to pay until the court finalizes its verdict against him. There- 
fore, since the debtor is suspected of lying, the creditor takes an 
oath and collects what he is owed. In this case, if the creditor 
comes and asks the court to write an authorization for him to 
appropriate the property of the debtor, they write the document 
and give it to him. 


Rav Zevid says in the name of Rabbi Nahman: Both in the case 
where the court said: Go and give him what you owe him, and in 
the case where the court said: You are liable to give him, if the 
debtor subsequently said: I repaid the debt, his claim is deemed 
credible. Therefore, if the creditor comes and asks the court to 
write an authorization, they do not write the document and give 
it to him. 


Rather, if there is room to make a distinction between different 

cases, this is how there is room to distinguish” between them: If 
the court said to the debtor: Go and give him what you owe him, 
and subsequently the debtor said: I repaid the debt, and the wit- 
nesses testify concerning him that he did not repay it" when the 

debt was demanded in their presence, and later the debtor said 

again: I repaid the debt, in such a case, the debtor has assumed 

the presumptive status of one who denies" his debts with regard 

to that money, and he is no longer believed when he claims that 
he repaid the debt unless witnesses substantiate his claim. 


They do not write and give to him - i panin pania prs: With 
regard to a case where one of the litigants admitted that he was 
liable to pay, and the judges said: Go and give the claimant what 
you owe him, or said: You are liable to pay him, if the litigant 
later claimed that he paid, his claim is accepted after he takes an 
oath of inducement. Therefore, if the other litigant later asks the 
court to write a document attesting to the admission, the court 
does not write it, as the money may have already been repaid 
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HALAKHA 


(Rambam Sefer Mishpatim, Hilkhot To'en VeNitan 7:5; Shulhan 


Arukh, Hoshen Mishpat 39:9, 79:12). 


to have paid, and he did not pay, the liable party assumes the 
status of one who denies his debts with regard to that case. If 
the judges merely said to him: You are liable to pay, and he 


This is how there is room to distinguish - XÐYNI X17 9397 
wba: If one of the litigants was found liable, and the judges 
said: Go and give the claimant what you owe him, and later he 
claimed that he repaid the debt, but witnesses testified that 
they were with him the entire time during which he claims 


later said that he repaid the debt, even if witnesses contra- 
dict this claim of his, he has not assumed the status of one 
who denies his debts with regard to that case (Rambam Sefer 
Mishpatim, Hilkhot To’en VeNitan 7:6; Shulhan Arukh, Hoshen 
Mishpat 79:13). 
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By contrast, if the court said: You are liable to give him what you 
owe him, and subsequently the debtor said: I repaid the debt, and 
the witnesses testify concerning him that he did not repay the 
debt when it was demanded in their presence, and later the debtor 
said again: I repaid, in this case, the debtor does not assume the 
presumptive status of one who denies his debts with regard to 
that money. His claim that he repaid the debt in the absence of 
witnesses is accepted after he takes an oath to that effect. 


What is the reason that he is not presumed to be lying? It is because 
before the court verdict was finalized, the debtor was merely trying 
to evade the creditor, thinking to himself: Since the court has not 
yet finalized the verdict, I can delay payment until the Sages in the 
court investigate my case further, as I am not actually liable to pay 
until the verdict is finalized. 


Rabba bar bar Hanna says that Rabbi Yohanan says: If one says 
to another: I have one hundred dinars in your possession that you 
borrowed from me, and the other says in response: Nothing of 
yours is in my possession, and the witnesses testify concerning 
him that, in fact, he does have such a debt, and subsequently 
the debtor said: I repaid the debt, in that case the debtor assumes 
the presumptive status of one who denies his debts with regard 
to that money." 


It is like the ruling in this case, where Shabbtai, son of Rabbi 
Marinus, wrote a pledge to give his daughter-in-law a cloak 
[itztela]"' of fine wool [demileta]' in her marriage contract, and 
he accepted upon himself the status of a guarantor for the contract. 
Her marriage contract was lost, and there was a disagreement 
between the parties as to its content. Shabbtai said to her: These 
matters never occurred; I never wrote that I would give you such 
a cloak. Witnesses then came and said: Yes, he did write her this 
pledge. Ultimately, he said to them: I paid it, i.e., I gave her the 
cloak. This case came before Rabbi Hiyya. He said to Shabbtai: 
You have assumed the presumptive status of one who denies 
his debts with regard to that cloak. His claim was therefore not 
accepted, even by means of an oath. 


Rabbi Avin says that Rabbi Ela says that Rabbi Yohanan says: If 
one was obligated to take an oath to counter another person's 
claim brought against him, and later he said: I took the oath," and 
the witnesses testify against him that he did not take an oath 
when it was demanded of him in their presence, and the defendant 
subsequently said again: I took the oath, he assumes the status 
of one who denies his obligations with regard to that oath. 


The Rabbis stated this ruling before Rabbi Abbahu. He said to 
them: Rabbi Avin’s statement is reasonable in a case where one 
was obligated by a court to take an oath. But if one voluntarily 
obligated himself to take an oath, and he later claims that he took 
the oath, he is deemed credible. This is because a person is prone 
to say incidentally" that he will take an oath and then change his 
mind; this does not render him a liar. The Rabbis then brought 
Rabbi Abbahu’s analysis back to Rabbi Avin and presented it 
before him. Rabbi Avin said to them: I also said this halakha 
specifically with regard to one who was obligated by a court to take 
an oath, as Rabbi Abbahu explained. 


It was also stated that Rabbi Avin says that Rabbi Ela says that 
Rabbi Yohanan says: If one was obligated by a court to take an 
oath to counter the claim of another person, and he subsequently 
said: I took the oath, and the witnesses testify against him that 
he did not take an oath when it was demanded of him in their 
presence, and later the defendant said again: I took the oath, he 
has assumed that status of one who denies his obligations with 
regard to that oath." This wording is explicitly in accordance with 
Rabbi Abbahu’s explanation. 


HALAKHA 


The debtor assumes the presumptive status of one who 
denies his debts with regard to that money — 153 pim 
pina inind: Ifthe defendant completely denied owing money 
and was contradicted by witnesses, and he subsequently 
claimed that he repaid the debt, his claim is not accepted, as 
he has the presumptive status of one who denies his debts, 
and he is liable to pay. This is in accordance with the opinion 
of Rabbi Yohanan (Rambam Sefer Mishpatim, Hilkhot To’en 
VeNitan 6:1; Shulhan Arukh, Hoshen Mishpat 79:5). 


He has assumed that status of one who denies his obliga- 
tions with regard to that oath - ny1aw ani 193 pin: 

With regard to a case where the court obligated one to take 
an oath, and subsequently the other litigant demanded an 
oath of him, if he claims that he already took the oath on a 
certain day, and witnesses testify that he did not take an oath 
that day, he assumes the presumptive status of one who 
denies his obligations with regard to that oath. If he was not 
obligated by the court to take an oath, rather, he committed 
voluntarily to take an oath, in that case if he claims to have 
taken the oath already, even if witnesses contradict him, he 
does not assume the status of one who denies his obliga- 
tions. This is in accordance with the conclusion of the Gemara 
(Rambam Sefer Mishpatim, Hilkhot To'en VeNitan 7:5; Shulhan 
Arukh, Hoshen Mishpat 87:27). 


NOTES 


Wrote a pledge to give his daughter-in-law a cloak - an 
xboyx moy mtb: Some explain that this means that he 
wrote in the marriage contract that she had brought such 
a cloak into the marriage, which renders the husband liable 
to give her such a cloak in the event that she is widowed or 
divorced. Shabbtai, her father-in-law, who was the guarantor 
of the marriage contract, then accepted upon himself the 
obligation to provide such a cloak (Rid). 


And he said, | took the oath — awa vag: If the defendant's 
claim is not contradicted by witnesses, is he automatically 
exempt from taking an oath, or must he take an oath of 
inducement that he had already taken an oath, just as any 
defendant who completely denies the claim brought against 
him is obligated to take an oath? The Rosh maintains that 
an oath of inducement is required only when one denies 
a monetary claim, and not when he denies an obligation 
to take an oath (Rosh). In Halakhot Gedolot the distinction 
is drawn between the denial of an obligation to take an 
oath mandated by Torah law, in which case the defendant 
is obligated to take an oath of inducement over his denial, 
and the denial of an obligation to take an oath mandated by 
rabbinic law. In the latter case, the defendant does not take 
an oath of inducement, as there is a principle that one rabbinic 
ordinance does not apply to another rabbinic ordinance, and 
here both of these oaths are mandated by rabbinic law. 


Say incidentally — -vate1 yr: Some explain that this is refer- 
ring to one who commits to taking an oath outside of court. 
Since he can renege on his commitment to take an oath, he 
is also believed when he says that he took it (Meiri). Others 
explain that people sometimes appear to be committing 
to take an oath when that is not actually their intention 
(Geonim). 


LANGUAGE 


Cloak [itztela] - boys: From the Greek otonic, stolis, mean- 
ing garment or cloak. 


Fine wool [meilat] — nbn: Possibly related to the Greek 
Midntog, Milétos, the name of the ancient Greek city of 
Miletus in Asia Minor, where the finest wool was produced 
in antiquity. Another explanation is that it derives from the 
Greek pndwth, méloté, meaning wool. 
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HALAKHA = —-W¥—W¥______ 
He must return it to the owner — Dwa ianrp: Ifa promis- 
sory note is found on the day it was written, and the debtor 
admits to the debt, it must be returned to the creditor. In 
the Shulhan Arukh, this halakha is limited to a case where 
the promissory note contains a ratification, an opinion that 
is defended by some of the later commentaries (Ketzot 
HaHoshen; Netivot HaMishpat). The Shakh and the Gra 
disagree and hold that it must be returned regardless of 
whether or not it contains a ratification (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 18:2; Shulhan Arukh, Hoshen 
Mishpat 65:7). 


May not reuse it to borrow - 13 aby atin iy: A promissory 
note that was written for a loan that was repaid cannot be 
reused for another loan, even if the second loan takes place 
on the same day and there would be no issue of the note 
being antedated. This is because the lien on the debtor's 
property that was created by the promissory note has been 
removed. The Rema maintains, citing the Mordekhai, that 
it is possible to reuse the promissory note if a new lien is 
established. This can be accomplished through a new act 
of acquisition performed by the creditor or if the note is 
transferred again in the presence of witnesses (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 14:7; Shulhan Arukh, 
Hoshen Mishpat 48:1, 57:2). 


Antedated promissory notes - papan Jin ww: 
Antedated promissory notes are invalid. According to the 
Shulhan Arukh, this means that the Sages penalized the 
creditor by disallowing use of such a promissory note to 
collect property that was sold. The Rema interprets this 
halakha to mean that an antedated promissory note is 
completely invalid and cannot be used to collect repay- 
ment at all. Nevertheless, if the debtor admits to the loan, 
the admission itself is basis for collection of the debt from 
unsold property (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 23:1; Shulhan Arukh, Hoshen Mishpat 43:7). 
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§ Rabbi Asi says that Rabbi Yohanan says: With regard to one 
who finds a promissory note in the marketplace, and a ratifi- 
cation is written in it, and the date of the loan is written in it, and 
evidently it was written on that same day, he must return it to 
the owner," i.e., the creditor. 


The Gemara explains why there is no concern that perhaps the 
debtor does not owe the money: If one were to be concerned 
because perhaps the debtor wrote the promissory note intending 
to borrow money, but he ultimately did not borrow it, this is not 
a concern, as a ratification is written in the promissory note. Since 
only the creditor would have brought the note for ratification, it 
is clear that the loan occurred. And if one were to be concerned 
because perhaps there was repayment, this is not a concern, as 
we are not concerned that there was repayment on the same day" 
that the loan was taken, since normally one would not take a loan 
for less than one day. 


Rabbi Zeira said to Rabbi Asi: Does Rabbi Yohanan actually say 
this? Isn’t it you who said in the name of Rabbi Yohanan that one 
who borrowed money and wrote a promissory note for the loan, 
and subsequently repaid the debt, may not reuse it to borrow" 
another time, as its lien is already forgiven by virtue of the repay- 
ment? A promissory note is valid only for the debt for which it was 
written. 


Rabbi Zeira explains: When did the debtor take the second loan? 

If we say that it was the day after the first loan, when the promissory 

note was written, or another later date, then Rabbi Yohanan’s state- 
mentis difficult. Why does he specifically give as the reason for the 

promissory note’s disqualification: As its lien is already forgiven? 

Instead, he should derive the disqualification of the promissory 
note from the fact that it is antedated, i.e., dated prior to the actual 

loan, and we learned in a mishna (Shevi’it 10:5): Antedated prom- 
issory notes" are invalid.” Therefore, Rabbi Yohanan could not 

have been referring to a case where the second loan took place 

after the date of the first loan. 


Rather, is Rabbi Yohanan’s statement not referring to a case where 
the second loan took place on the same day as the first loan? Evi- 
dently, people do occasionally repay their loans on the same day 
as they take the loan. 


Rabbi Asi said to him: Did I say that people do not repay their 
loans on the same day at all? Rather, I said that it is uncommon for 
people to repay their loans on the same day. Therefore, if a note is 
found on the same day it was written, it is reasonable to assume that 
it has not yet been repaid, even though there is a remote possibility 
that it has. 


Rav Kahana says an alternative explanation: Rabbi Yohanan is 
referring to a case when the liable party, i.e., the debtor, admits" 
to the debt. The Gemara asks: If that is so, what is the purpose 
of stating that the note may be returned? This is obvious. 


We are not concerned that there was repayment on the 
same day - piny xb xat na mya: There is no suspicion 
of collusion between the creditor and the debtor, as people 
presumably would not collude for the sake of such minor gain as 
being able to repossess property from people who bought land 
from the debtor earlier that same day (Rabbeinu Peretz). Others 
explain that if they wished to collude they could have simply 
written a new note on that same day, without mention of the 
time when the loan took place, instead of reusing the original 
note, as the exact time is usually not written on a promissory 


note (Rashba; Ran). 


NOTES 
Antedated promissory notes are invalid - papan sin ww 
pops: Rabbi Yohanan and Reish Lakish disagree as to whether 
such notes are completely invalid, or whether their use is merely 
imited to collecting property that was sold from the time that 
he loan actually took place (Jerusalem Talmud). 


When the liable party admits — 71ia a»nwa: The Rif and the 
Rambam understand that even in this case, the promissory note 
is returned to the creditor only if it contains an authentication 
of the court, as Rav Kahana’s comments serve as a Clarifica- 
ion of the statement of Rabbi Yohanan. There are those who 
disagree, maintaining that even if there is no authentication, 
since the debtor admits to the debt the promissory note should 
be returned to the creditor (Josafot; Rashba; Ran; see Shakh). 
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The Gemara answers: Lest you say that even if this debtor admits 
to the debt, perhaps he actually repaid it, and the fact that the 
debtor says: I did not repay it, is because he wants to go back and 
use the promissory note to borrow money again. And the reason 
he prefers to claim that he did not repay the first debt is that he is 
concerned about saving the scribe’s fee that he would have to pay 
for another promissory note. Therefore, Rabbi Yohanan teaches 
us that this possibility need not be taken into account, as, if that 
were so, the creditor himself would not allow such a scheme. He 
would be afraid to act in such a manner, thinking: The Sages will 
hear about me that I reused the note, and will cause me to lose 
the payment owed to me. 


The Gemara asks: In what way is this case different from that 
which we learned in a mishna (12b): With regard to one who 
found promissory notes, if they include a property guarantee 
for a loan, he may not return them to the creditor. 


And we interpreted this mishna as referring to a case when the 
liable party admits to the debt. And the reason the promissory 
notes may not be returned is due to the concern that perhaps 
the debtor wrote the note in order to borrow the money in Nisan, 
but he ultimately did not borrow it until Tishrei, and the creditor 
will come to unlawfully repossess land from purchasers who 
bought the debtor’s land between Nisan and Tishrei. He is enti- 
tled to collect land only from those who bought land from the 
debtor after the loan took place, causing the lien on the debtor's 
land to take effect. 


The Gemara points out the contradiction between this mishna and 
Rabbi Kahana’s explanation of Rabbi Yohanan’s statement: And 
this indicates that we do not say that if that were so, if the promis- 
sory note were antedated, the creditor himself would not allow 
the debtor to use it, as he would say to him: Write another note 
dated properly in Tishrei, lest the Sages hear about the fact that 
the date is incorrect and disqualify the promissory note, causing 
me to lose the money. 


The Gemara answers: The Sages say that there, in the case of the 
mishna, since the creditor benefits by using this promissory note, 
as he can repossess land from purchasers who bought from the 
debtor between Nisan and Tishrei, it is satisfactory to him, and 
he does not say anything to the debtor about using this promis- 
sory note. By contrast, here, in the case to which Rabbi Yohanan 
is referring, since the creditor does not benefit from reusing the 
promissory note, as ultimately, the note is written for the current 
date, what is there for him to repossess from purchasers by means 
of the note that he cannot repossess by means of a new promissory 
note? Therefore, he would not allow the debtor to borrow more 
money from him with a promissory note whose lien was forgiven, 
as this would result only in risk and have no potential benefit. 


§ Rabbi Hiyya bar Abba says that Rabbi Yohanan says: With 
regard to one who claims to have repaid a debt that has already 
been established by a court enactment," i.e., a rabbinic ordinance 
obligating one to pay a debt, e.g., the main sum in a marriage 
contract, but he has no witnesses, 


One who claims. ..a court enactment - 
yt: Rashi explains that this is referring to one who claims to 
have repaid his debt. The Ba'al HaMaor suggests an alternative 
interpretation, according to which the reference is to one who 


NOTES 
Ta ey Ts yw 


e.g., payment of a marriage contract, unless he is given the 
document. Rabbi Yohanan rules that one does not have the 
right to make such a demand; he merely has the right to receive 
a receipt. 


refuses to pay his debt that is based on a court enactment, 
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NOTES 

Court enactment - p1 ma nwy: This phrase, used in the 
upcoming discussions in the Gemara, has two entirely differ- 
ent meanings. Here it is referring to an ordinance of the Sages 
that establishes certain financial rights, e.g., the main sum a 
wife receives as part of her marriage contract and the inheri- 
tance rights of her children. Since these rights were instituted 
by the Sages, they are rendered enactments of the court and 
are equivalent to written legal documents. The other mean- 
ing of the expression is any financial document that has been 
ratified and validated by the court. Other early commentaries 
explain the expression in slightly different ways. 


Any court enactment is considered like one who is holding 

a promissory note in his hand — WTNA pI ma Mwy bs 
tPA NW: Normally a document is written expressing 

the intent and consent of all parties. In cases where the Sages 

enacted obligations to pay specific monetary sums in specific 
cases, the liability to pay is independent of the intent or con- 
sent of the one who is liable (see Ra’avad; Ran). 


Had | not lifted up the shard for you - + rag wh ” 
xan: Were it not for Rabbi Yohanan’s statement, one could 
have understood the halakha in the mishna as deriving not 
from a principle, but from specific exigent circumstances 
that apply to marriage contracts. One could say that since it 
was prohibited to write marriage contracts during periods of 
persecution, the Sages instituted an ordinance that a woman 
could collect the payment she deserved with a bill of divorce 
instead (see Hokhmat Manoah). 


HALAKHA 


Produced a bill of divorce and there was no accompany- 
ing marriage contract — 73iNd Way pre va MMS: In cases 
where a woman produces a bill of divorce without presenting 
a marriage contract and demands the payment of her mar- 
riage contract, there is a distinction between two scenarios: 
f it is in a place where the practice is not to write a marriage 
contract, she collects the main sum of her marriage contract. 
f it is in a place where the practice is to write a marriage 
contract, then she does not collect even the main sum of 
he marriage contract. In such a case, the husband takes 
an oath of inducement to counter her claim and is exempt 
rom payment. The Gra maintains that this is in accordance 
with the opinion of Shmuel, mentioned in Ketubot (89a). The 
Rosh holds that it is in accordance with the opinion of Rabbi 
Yohanan, and that Abaye's opinion is a clarification of Rabbi 
Yohanan's opinion (Rambam Sefer Nashim, Hilkhot Ishut 16:18; 
Shulhan Arukh, Even HaEzer 100:12). 
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he has said nothing. His claim is not accepted. Whatis the reason 
that he is not believed? It is because one who is owed any money 
based on a court enactment" is considered like one who is 
holding a promissory note in his hand," against which a claim of 
repayment is not accepted without supporting evidence. 


Rabbi Hiyya bar Abba said to Rabbi Yohanan: But what are 
you adding? Isn’t this principle stated in a mishna (Ketubot 88b), 
which teaches: If a woman produced a bill of divorce, and there 
was no accompanying marriage contract," she collects payment 
of her marriage contract? This is an example of Rabbi Yohanan’s 
principle that a court enactment enables one to collect a debt even 
without the relevant document. 


Rabbi Yohanan said to him: True, this mishna is a source for 
my principle; but had I not lifted up the shard for you," you 
would not have found a pearl beneath it.’ In other words, if Rabbi 
Yohanan had not pointed out the principle, Rabbi Hiyya bar Abba 
would not have realized that it was underlying the ruling of the 
mishna. 


Abaye said: What qualifies this proof as a pearl? It is not a compel- 
ling proof, as perhaps in the mishna we are dealing with a place 
where they do not write a marriage contract, as in such a place, 
a woman's bill of divorce is the same as her marriage contract. 
But in a place where they do write a marriage contract, if she is 
holding a marriage contract then she collects payment, and if 
not, she does not collect payment. There is no proof from the 
mishna in support of Rabbi Yohanan’s principle. 


Abaye then said: What I said is not correct. As, if it enters your 
mind that we are dealing with a place where they do not write a 
marriage contract, but in a place where they do write a marriage 
contract, if she is holding a marriage contract then she collects 
payment, and if not she does not collect payment, then through 
what means does a widow from her betrothal’ collect payment 
of her marriage contract? She has neither a marriage contract nor 
a bill of divorce. 


If it is suggested that she can collect payment by means of wit- 
nesses to the death of her husband, let the husband’s heir, from 

whom she is demanding payment, claim and say: I paid it; she 

has no proof that she did not receive the money. And if you would 

say that indeed, the heir can claim that he has paid what he owes, 
if so, what did the Sages accomplish with their ordinance that a 

widow from betrothal receives payment of her marriage contract? 
The heirs can always exempt themselves. 


BACKGROUND 


Had | not lifted up the shard for you, you would not have 
AMA KWRA: This expression can be understood as nal: 
referring to a pearl hidden underneath a shard, i.e., a precious 
item concealed under a worthless one. Josafot suggest a more 
sophisticated interpretation of the metaphor. They understand 
that the reference is not to a shard of earthenware but to the 
shell that contains the pearl, as shard and shell have the same 
word in Aramaic. This image alludes to the notion that by notic- 
ing the shell one may discover a pearl inside. 


Betrothal — jor: A Jewish wedding comprises two distinct 
stages. Betrothal is the first stage of the marriage process. After 
betrothal, the couple is considered married with regard to the 
halakhot of forbidden sexual intercourse, e.g., adultery. For the 


woman to be able to marry another man, divorce is necessary. 
At this stage the betrothed couple may not yet live together as 
man and wife, and most of the couple's mutual obligations do 
not yet apply. The second stage of the marriage occurs when 
the bride and groom come under the bridal canopy, and it 
immediately confers both the privileges and the responsibilities 
associated with marriage upon the newlywed couple. After this 
second stage, if one spouse dies, all the halakhot of mourning 
for a close blood relation apply to the surviving spouse. If the 
wife of a priest dies, he is required to render himself ritually 
impure to bury her. All the monetary rights and obligations 
that apply to married couples take effect after marriage. Nowa- 
days, betrothal and marriage are both performed in a single 
ceremony, but in talmudic times there was usually a yearlong 
gap between the two. 
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Mar Kashisha, son of Rav Hisda, said to Rav Ashi, questioning 
the underlying assumption of Abaye: And from where do we 
derive that a widow from her betrothal" has the right to receive 
payment of her marriage contract? 


Ifwe say that this halakha is derived from that which we learned 
in a mishna (Ketubot 54b): If a woman became widowed or 
divorced, whether from betrothal or from marriage, she col- 
lects all that she is entitled to, both the main sum of her marriage 
contract instituted by the Sages and the additional sum that her 
husband added; that mishna cannot serve as a source for the 
halakha that a widow from her betrothal has the right to receive 
payment of her marriage contract. As perhaps the mishna is 
referring to a case where the husband wrote a marriage contract 
for her," but if he did not, she does not receive any money at all. 


And if you would say: In that case, what is the purpose of stating 
this halakha since it is obvious that she can collect payment if 
she has a written contract, then one could respond that it is 
stated to exclude the opinion of Rabbi Elazar ben Azarya, who 
says that a widow from betrothal does not receive that which the 
husband committed to pay in the marriage contract, as he wrote 
the marriage contract only on the condition that he would 
marry her. He did not intend to obligate himself in a situation 
where he died before their marriage. Therefore, it was necessary 
for the mishna to mention that a widow from betrothal who has 
a written marriage contract collects payment. 


The language of the mishna is also precise according to this 
understanding, as it teaches: She collects all that she is entitled 
to. Granted, if you say that the mishna is referring to a case 
where the husband wrote her a marriage contract, this is why 
the mishna teaches that she collects all that she is entitled to, i.e., 
even the amount that the husband added to the main sum of the 
marriage contract. But if you say that it is referring a case where 
he did not write her a marriage contract, 


then what is meant by the wording: She collects all that she is 
entitled to? What she has is only the main sum of the marriage 
contract of one hundred or two hundred dinars" that she can 
collect. Clearly, the mishna is referring to a case where the hus- 
band wrote a marriage contract, and it does not indicate that a 
betrothed widow receives payment of her marriage contract. 


And if one would say that the marriage contract of a betrothed 

woman is instead derived from that which Rav Hiyya bar Ami 

teaches, that is also difficult. He teaches: One does not enter 

acute mourning" on the day of the death of his betrothed wife," 

nor may he become ritually impure at her funeral" if she dies, 
if he is a priest; and similarly, she does not enter acute mourn- 
ing for him if he dies, and she may not become ritually impure 

at his funeral." If she dies, he does not inherit her property. 
If he dies, she collects payment of her marriage contract. 


HALAKHA 


His betrothed wife - ADK inwy: If a betrothed woman 
dies, and her husband is a priest, he may not become ritually 
impure at her funeral. He does not inherit her property and 
is not responsible for her burial. Similarly, if a betrothed man 


dies, the betrothed wife is not obligated to become impure at 
his funeral (Rambam Sefer Shofetim, Hilkhot Evel 2:3 and Sefer 
Nashim, Hilkhot Ishut 22:3; Shulhan Arukh, Yoreh De'a 373:4, 374:4, 
and Even HaEzer 55:5). 


NOTES 

A widow from betrothal — ppv pa max: The early com- 
mentaries note that there are actually numerous sources for 
the payment of a marriage contract to a betrothed woman. 
They offer various explanations for why the Gemara did no 
utilize those proofs for this halakha. Some explain that all o 
the sources deal only with payment in the case of divorce, 
whereas the Gemara is questioning the existence of paymen 
in the case of widowhood (Ran). Alternatively, perhaps the 
Gemara is questioning only whether the marriage contrac 
of a betrothed woman is a rabbinic ordinance that has the 
status of a court enactment or merely a custom, which is no 
equivalent to a court enactment (Ritva). 


HALAKHA 


Where he wrote a marriage contract for her - 2037 x71 
mt: lf a man betrothed a woman and did not write a mar- 
riage contract, the Rambam holds that she does not receive 
any payment if he dies or divorces her. There are those who 
hold that she is entitled to receive payment of the main sum 
of a marriage contract from the unsold property of the hus- 
band (Rosh; Ran; Tur). The Rema notes that the custom is 
that she does not receive payment of the marriage contract 
(Rambam Sefer Nashim, Hilkhot Ishut 10:11; Shulhan Arukh, Even 
HaEzer 55:6). 


NOTES 


One hundred or two hundred dinars — D0821 312: The main 
sum of a marriage contract is two hundred dinars for a virgin or 
one hundred dinars for a non-virgin (Ketubot 10b). 


Acute mourning — jX: The period of acute mourning is 
observed on the day of the death of one’s wife, husband, 
father, mother, son, daughter, brother, or sister. The mourner 
is exempt from all positive mitzvot from the time of the death 
of the relative until after the burial. At that point his status 
changes from that of an acute mourner to that of a mourner. 


Nor may he become ritually impure at her funeral — x) 
nv) sawn: Rashi, in his commentary on tractate Yevamot (29b), 
explains that a priest is permitted to become impure only for a 
relative that is considered: “His kin, that is near to him” (Leviti- 
cus 21:2). One understanding of Rashi is that whereas one's 
betrothed wife is considered his kin, she is not considered 
to be near to him, and therefore a priest is not permitted to 
become impure at her funeral. This understanding has a basis 


in the Jerusalem Talmud (Yevamot 6:4) as well. 


And may not become ritually impure at his funeral - x) 
b mgawa: Several early commentaries maintain that this 
statement is inaccurate, as there is no prohibition against a 
woman becoming impure at anyone's funeral, even if she is 
of priestly lineage. In tractate Yevamot (29b) Rashi explains 
that the reference is to the pilgrimage Festivals, when every- 
one must remain in a state of ritual purity, and therefore a 
betrothed wife may not become ritually impure at the funeral 
of her betrothed. 
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NOTES =_—W—_——_- 
You should have torn up - myypd p WDN: It is neces- 
sary to tear up the bill of divorce, rather than write on it that 
he marriage contract was paid, because the writing can 


be erased, allowing her to collect payment a second time 
(Hokhmat Manoah; Maharam Schiff). 


Found bills of divorce - aw %9: Since a bill of divorce is inef- 
ective without the husband's authorization, why would one 
hink that it should be returned to the wife? In Penei Yehoshua 
it is suggested that one might reason that a husband is more 
ikely to be careful not to lose a bill of divorce that he has not 
yet given, whereas a wife is more likely to lose it once she has 
received it. Therefore, the wife is probably the one who lost 
it. Furthermore, one normally does not write a bill of divorce 
before he is ready to give it to his wife. 


Wills — 1m»: Wills may not be returned to the beneficiary. 
Despite the fact that the writer of the will has the ability to 
change his bequest, in which case the returning of the docu- 
ment to the beneficiary would be of no consequence, there 
is a concern that he may die from his illness before he has a 
chance to change it (Meiri). 
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Ifit is derived from here that a betrothed woman receives payment 

of a marriage contract, this is not proof, as perhaps this too is 

referring to a case where he wrote a marriage contract for her. 
And if you would say that if it is referring to a case where he 

wrote her a marriage contract, what is the purpose of stating this? 

One could answer that while this clause is obvious, it was neces- 
sary for Rav Hiyya bar Ami to state that conversely, if she dies, 
he does not inherit her property. 


Rather, Abaye retracted his objection to Rabbi Yohanan’s proof 
from the mishna, not because of the case of a widow from 
betrothal, but due to an indication from within the mishna 
itself. Because if it enters your mind that we are dealing with 
a place where they do not write a marriage contract, where a 
woman’ bill of divorce is effectively her marriage contract, and 
therefore she can use her bill of divorce to collect payment of 
her marriage contract, that does not make sense; is it written in 
a bill of divorce that the husband is liable to pay the wife the one 
hundred or two hundred dinars she is owed? In fact, this is not 
written in a bill of divorce. 


And even if you would say that since the Sages instituted that 
she use the bill of divorce to collect her marriage contract, it is 
considered as though the liability of the husband to pay one 
hundred or two hundred dinars is written in it, and it would still 
be problematic to say that the bill of divorce is sufficient for her 
to collect payment. The husband should still be able to claim that 
he is exempt, and say: I already paid it. 


And if you would say that if the husband would state such a 
claim, we would say to him: If, in fact, you paid her, you should 
have torn up" the bill of divorce, and he could respond and 
say to us: She did not allow me to tear it up, because she said: 
I need the bill of divorce to remarry, by using it as proof that I 
am divorced. 


And if you would say that we would then say to him: You should 
have torn up the bill of divorce and written on the back of it: 
The reason that we tore up this bill of divorce is not because it 
is an invalid bill of divorce, but rather it is in order that the 
woman not collect payment of her marriage contract again with 
it, this suggestion is not always applicable. Does everyone who 
collects payment of a marriage contract collect payment in court, 
where it is possible to write such a legal statement? Therefore, the 
suggestion that a bill of divorce serves as a marriage contract 
remains untenable. This leads to the conclusion that the basis for 
collecting payment of a marriage contract where such a document 
does not exist must be a court enactment, in accordance with the 
interpretation of Rabbi Yohanan. 


MI S H N A If one found bills of divorce,’ or bills of 


manumission of slaves,® or wills,” or 
deeds of a gift, or receipts, he may not return these items to 
the one who is presumed to have lost them, as I say it is possible 
that they were written and then the writer reconsidered about 
them and decided not to deliver them. 


Bills of divorce — mw) 9993: The basic text of a bill of divorce 
includes the declaration of the husband that he divorces his 


BACKGROUND 


Bills of manumission of slaves — Otay “IN: Canaanite 
slaves and maidservants must receive a bill of manumission 


wife, mentioning both of their names and the names of their 
fathers, and that she is permitted to marry any other man. The 
document must contain the date when it was written and the 
signatures of two witnesses. In talmudic times a bill of divorce 
could be written privately by a scribe at the request of the 
husband. In later generations it became customary for a bill of 
divorce to be written in a rabbinical court that had expertise in 
this field so that no halakhic difficulties would arise that might 
lead to the invalidation of the bill of divorce. 


in order to be emancipated. Alternatively, another person can 
purchase their freedom from the master. After obtaining their 
freedom, they have all the obligations and privileges of a Jew 
and have the status of a convert. Even though they had already 
immersed in a ritual bath when they began their service, the 
Sages required them to immerse a second time, similar to the 
immersion of converts. 
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G E M A It can be inferred from the mishna that the 

only reason that these documents are not 
returned is that there is a concern that the person obligated by the 
document reconsidered with regard to them and decided not to 
deliver them. But if the writer says: Give this found document to 
the intended recipient, the finder must give’ it to him. And since 
the mishna places no limitation on this, presumably this is the 
halakha even if a long time passed since it was lost, and there is 
no concern that perhaps the document belongs to someone else 
with the same name. 


And the Gemara raises a contradiction from a mishna (Gittin 27a): 
With regard to an agent who was bringing a bill of divorce to a 
woman, and it was lost by him, if he found it immediately, the 
bill of divorce is still valid. If not, then it is not valid, as it is pos- 
sible that the bill of divorce that he found is not the same one that 
he lost, and this second bill of divorce belongs to someone else 
whose name and wife’s name are identical to the names of the 
husband and wife in the lost bill of divorce. 


Rabba says: This is not difficult, because there, in tractate Gittin, 
the mishna is stated with regard to a place where caravans passing 
through are common, and there is a concern that the found bill 
of divorce belongs to someone else with the identical name. By 
contrast, the mishna here is stated with regard to a place where 
caravans passing through are uncommon, so there is no such 
concern. 


The Gemara adds: And even in a place where caravans passing 
through are common, there is not always a concern that the bill 
of divorce may belong to another man with an identical name, and 
this concern is only where it has been established that there are 
two men named, for example, Yosef ben Shimon" in that one city. 


As, if you do not say so, that this concern is taken into account 
only in a place where it is known that there are two people with 
this same name, then there is a difficulty presented in the form of 
a contradiction between this statement of Rabba and another 
statement of Rabba. As there was a certain bill of divorce that 
was found in the court of Rav Huna, in which it was written that 
the bill of divorce was written in Sheviri City, which is located on 
the Rakhis River. Rav Huna said about this: 


We are concerned about the possibility that there are two cities 
named Sheviri" and that this bill of divorce may belong to some- 
one else who lives in the other Sheviri, and therefore it should 
not be returned. And Rav Hisda said to Rabba about this issue: 
Go out and examine this halakha, as in the evening Rav Huna’ 
will ask you about it. He went out, examined it, and discovered 
a relevant source, as we learned in a mishna (20a): One must 
return any court enactment, i.e., a promissory note that has been 
authenticated by the court, to its owner. Since the bill of divorce 
was found in the court, it is in this category and must be returned. 


We are concerned about two Sheviri— ” 


eral commentaries maintain that Rav Huna did not state this as 
a halakhic ruling but as a problem that requires examination. 
That is why he asked Rabba about it. This is supported by the 


fact that the Gemara speaks of a dispute 


and Rabba, but not of one between Rav Huna and Rabba. Oth- 


ers explain that Rav Huna said this only t 


of his students by challenging them to prove that i 


NOTES 
yw wh PW»: Sev- Any court enactment - pt ma nwy bs: It seems that Rabba 
is deriving this halakha with regard to ritual matters from mon- 
etary matters, which seems to run counter to the principle that 
one cannot derive the halakhot of these two domains from 
each other. In fact, that is not the case, as Rabba understands 
the phrase: Court enactments, as including those that concern 
ritual matters as well (Talmid Rabbeinu Peretz). 


between Rabbi Zeira 


he minds 
is wrong 


o sharpen 


(Shita Mekubbetzet). There are those who do hold that this is, 
in fact, Rav Huna's halakhic opinion (Gra). 


NOTES 


But if the writer says, give, the finder must give - 1371 12I% X7 
panid: Several commentaries question the validity of this infer- 
ence, for different reasons. The Rashba says that perhaps there 
is collusion between the one who wrote the document and 
the recipient to use this document even though it is invalid, 
as the Gemara suggests later (19a). He answers that the infe 
ence is based on the fact that the mishna defines the issue 
as being the concern that the one who wrote the document 
changed his mind, whereas in the previous mishna (12b) this 
is not mentioned. This indicates that the suspicion that there 
is collusion, which exists in the case of the previous mishna, 
does not exist in this case. Furthermore, the Gemara may be 
relying on the baraita cited later (18b), which states explicitly 
that if the one who wrote the document says to deliver it to its 
intended recipient, it should be delivered to him. Others sug- 
gest that the basis for this inference is contextual. Since with 
regard to a will or receipt there is no reason not to give it to the 
intended recipient if the one who wrote it issues instructions 
to do so, the same apparently holds true with regard to bills 
of divorce or manumission (Torat Hayyim). 


= 


And this concern is only where it has been established that 
there are two men named Yosef ben Shimon — 3ptmiaw Km 
pyiaw ya qbW ww: Ifit has been established that there is another 
couple in the city that have the same names, how can the bill 
of divorce be returned to one of them, even if it was found in 
a place where caravans do not pass? Some answer that since 
only one of the couples is known to have lost a bill of divorce, 
it can be returned to them (Josafot; Rosh). 


PERSONALITIES 


Rav Huna — x311 37: One of the great second-generation Bab- 
ylonian amora‘im, Rav Huna was most closely associated with 
his teacher, Rav. Rav Huna was of aristocratic descent, from 
the house of the Exilarchs, but despite that lineage, he lived in 
abject poverty for many years. Later in life he became wealthy 
and lived comfortably, and he distributed his resources for the 
public good. Rav Huna was the greatest of Rav’s students, to 
the extent that Shmuel, Rav’s colleague, used to treat him 
deferentially and direct questions to him. After Rav’s death 
Rav Huna became the head of the yeshiva of Sura and filled 
that position for forty years. His prominence in Torah and his 
loftiness of character helped make the yeshiva of Sura the 
preeminent center of Torah for many centuries. Because of 
Rav Huna’s extensive Torah knowledge, the halakha is almost 
invariably ruled in accordance with his opinion in disputes 
with his colleagues and contemporaries. The only exception 
is in monetary matters, where the rulings are in accordance 
with the opinion of Rav Nahman. 

Rav Huna had many students, some of whom studied 
exclusively with him. Moreover, Rav’s younger students 
remained to study with Rav Huna, his disciple, after Rav's death. 
Rav Huna’s son, Rabba bar Rav Huna, was one of the greatest 
Sages of the following generation. 
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NOTES 


The court of Rav Huna — S217 377 X37 13: Commentar- 
ies differ as to whether it is specifically Rav Huna’s court 
that is considered like a place where passing caravans 
are common, or whether any court has this status and 
Rav Huna's court is merely cited as an example, as that is 
where the incident occurred (Shita Mekubbetzet; Maayan 
HaHokhma). 


Where people soak flax — xama 111 X37: This indicates 
that localities are defined in a very limited way for the 
purpose of this halakha. If, for example, caravans frequent 
one part of a city, it does not mean that the entire city 
is deemed a place frequented by caravans. Rather, the 
specific location frequented by the caravans has that status 
(Ritva). 


Raises a contradiction between the mishna and a 
baraita — Ka% pra mN: Instead of this baraita, Rabbi 
Zeira could have mentioned the mishna taught later in 
this chapter (20a), which states that one who finds bills of 
halitza or refusal must return them. He chose to employ the 
baraita because it explicitly refers to bills of divorce (Ritva). 


He may return it neither to this one nor to that one - x 
my xh) my xb arp: The reason not to return it to the wife 
is the concern that the bill of divorce had not been given 
to her, and therefore the divorce did not actually take place. 
The reason it may not be given to the husband is that he 
might falsely use it as proof that he already paid the mar- 
riage contract (Rashi on Gittin 27a). Others explain that the 
reason not to give the bill of divorce to the husband is the 
concern that it is an invalid bill of divorce and that he might 
nevertheless use it (Rashba). This concern is mentioned in 
the Jerusalem Talmud as well. 


HALAKHA 

Found it immediately — andy) ixyn: If a bill of divorce 
was lost by an agent who was in the process of transport- 
ing it, and it was later found, the halakha depends on the 
circumstances. If it was found immediately, or if it has a 
distinguishing mark, or if the witnesses who are signed 
on it testify that they signed only one bill of divorce for a 
husband and wife with these names, the bill of divorce is 
valid and may be returned to the agent, in accordance with 
the opinions of Rabbi Yirmeya and Rav Ashi. Otherwise, 
the Rif and the Rosh hold that if it was found in a place 
where caravans pass frequently, or if it is known that there 
are two sets of husbands and wives in that town with the 
same names, it may not be returned. If neither of these 
conditions exist, it may be returned. This is in accordance 
with the opinion of Rabbi Zeira, and not that of Rabba. The 
Rambam maintains that if it was found in a place where 
caravans do not pass frequently it may be returned, even 
if it is known that there are two sets of husbands and 
wives in that town with the same names. In a place where 
caravans pass frequently, it may be returned only if it was 
found immediately or if it has an identifying feature. This 
in accordance with Rambam's alternative interpretation 
of Rabbi Zeira’s opinion (Rambam Sefer Nashim, Hilkhot 
Geirushin 3:9; Shulhan Arukh, Even HaEzer 133:4). 


When the husband admits - ti byanw yata: In a case 
where a bill of divorce was found in the marketplace, even 
if the wife is unable to describe it by means of a distinguish- 
ing mark, if the husband admits that he wrote it and issues 
instructions to give it to her, it may be given to her, and 
she is thereby divorced. Similarly, if the husband claims 
that he has already divorced her, it should be returned to 
her. If he does not admit that he wrote it, it should not be 
returned to either of them. This is in accordance with the 
baraita (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:6; 
Shulhan Arukh, Even HaEzer 153:1). 
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The Gemara concludes its proof that even in a place where pass- 
ing caravans are common, the concern that the bill of divorce 
belongs to another couple applies only if it is known that there 
is another couple in the same locale with the same names as 
those written in the bill of divorce: And the court of Rav Huna" 
is comparable to a place where passing caravans are common, 
as many people from different places pass through for judgment. 
And yet, Rabba resolved that if one finds a bill of divorce there, 
he should return it. Evidently he holds that if it is established 
that there are two people named Yosef ben Shimon in the city, 
then there is indeed a concern and the document should not be 
returned, but if not, there is no concern. 


The Gemara relates that Rabba performed an action, i.e., issued 
a practical ruling, with regard to a certain bill of divorce that 
was found in a flax house in the city of Pumbedita, in accor- 
dance with his halakha, and he instructed that the bill of divorce 
should be returned. 


There is disagreement as to the exact details of the case. There 
are those who say that this occurred in the place where people 
sell flax, and it is specifically because it was not established 
that two couples with the same names lived in the city where 
the bill of divorce was written that Rabba ruled that the bill 
of divorce should be returned despite the fact that passing 
caravans are common there. 


And there are those who say that it occurred in the place 
where people soak flax," and he ruled that the bill of divorce 
should be returned even though it was established that there 
were two couples with the same names living in the city 
where the bill of divorce was written, as passing caravans are 
uncommon there. 


Similarly, Rabbi Zeira raises a contradiction between the 
mishna and a baraita,’ and he resolves the contradiction 
employing the same distinction. We learned in the mishna: 
With regard to an agent who was bringing a bill of divorce to a 
woman and he lost it, if he found it immediately," the bill of 
divorce is still valid, but if not, it is not valid. And Rabbi Zeira 
raises a contradiction between this mishna and a baraita that 
states: If one found a woman’s bill of divorce in the market- 
place, in a case when the husband admits" that he wrote and 
gave it to the wife, the finder must return it to the wife; but if 
the husband does not admit to this, he may return it neither 
to this one, the husband, nor to that one," the wife. 


In any event, the baraita teaches that in a case when the hus- 
band admits that he wrote it, the finder must return it to the 
wife, and this is the halakha even if it was found after along time. 


And Rabbi Zeira answers that here, in the case of the mishna, 
the bill of divorce is valid only if it is found immediately, as it is 
a case where it is found in a place where passing caravans are 
common. And there, in the baraita, the bill of divorce can be 
returned even if it was found after along time, as it is a case where 
it is found in a place where passing caravans are uncommon. 


The Gemara compares the rulings of Rabba and Rabbi Zeira. 
There are those who say, with regard to Rabbi Zeira’s statement 
that the finder should not return the bill of divorce in a place 
where passing caravans are common: And this applies specifi- 
cally in a case where it is established that there are two couples 
in the town with the same names. In that case, Rabbi Zeira holds 
that the bill of divorce should not be returned, and this is the 
same ruling as that of Rabba. And there are those who say: In 
a place where passing caravans are common, even if it is not 
established that there are two couples with the same names, 
the bill of divorce should not be returned, and Rabbi Zeira 
disagrees with the ruling of Rabba. 
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The Gemara asks: Granted, Rabba does not state his explanation 
in accordance with that of Rabbi Zeira and raise a contradiction 
from the baraita, as he holds that a mishna serves as a stronger 
basis for raising a difficulty than a baraita, as the Mishna, redacted 
by Rabbi Yehuda HaNasi, employs more precise language; but 
what is the reason that Rabbi Zeira does not state his explanation 
in accordance with that of Rabba and raise a contradiction from 
the Mishna? 


The Gemara answers: Rabbi Zeira could have said to you: Does 
the mishna actually teach that if the one who wrote the document 
says: Give it to the intended recipient, the finder must give it to 
him, and that this is the halakha even if a long time passed since 
it was lost? This was only an inference from the mishna. Perhaps 
the mishna merely means to indicate that if the writer says: Give 
it to the intended recipient, the finder must give it to him, but 
actually, this is to be understood as we maintain in the mishna in 
Gittin, that this halakha applies only if the document was found 
immediately. Therefore, Rabbi Zeira posed his question from the 
baraita. 


The Gemara asks: According to the one who says that according 
to the opinion of Rabbi Zeira a document may not be returned 
in a place where passing caravans are common, and this is the 
halakha even if it was not established that there are two people 
named Yosef ben Shimon in town, and he disagrees with Rabba, 
with regard to what do Rabbi Zeira and Rabba disagree? What 
is the foundation of their dispute? 


The Gemara answers: Rabba maintains his opinion based on the 
mishna (20a) that teaches: One must return any court enact- 
ment. He understands that we are dealing with a document that 
was found in court, and a court is equivalent to a place where 
passing caravans are common. And therefore, he maintains that 
it is specifically in a place where it is established that there are 
two people with the same name that the finder should not return 
the document to its presumed owner; but in a place where it is not 
established that there are two people with the same name, he 
should return it. 


And Rabbi Zeira, who disagrees with Rabba, could have said 
to you: Does the mishna teach that one must return any court 
enactment that was found in court? It teaches that one must 
return any court enactment, without specifying the location 
where the court enactment was found, and it is actually referring 
to a case where the documents were found outside the court. If 
it was found inside the court, it should not be returned. Therefore, 
Rabbi Zeira was not convinced by Rabba’s proof. 


Rabbi Yirmeya states an alternative resolution to the contradic- 
tion between the mishna here and the baraita, on the one hand, 
and the mishna in Gittin on the other: A found bill of divorce 
should be returned only in a case where the witnesses who signed 
the bill of divorce say: We have never signed a bill of divorce 
of a person named Yosef ben Shimon other than this one, in 
which case there is no concern that the bill of divorce belongs 
to someone else. 


The Gemara asks: If that is so, what is the purpose of stating that 
one returns the bill of divorce? Since it clearly belongs to him, 
there is no question that it must be returned to him. The Gemara 
answers that it is necessary lest you say that one should be con- 
cerned that perhaps it happened that another bill of divorce was 
written in which the names of the husband and the wife are iden- 
tical to the names of the husband and wife of the second bill of 
divorce, and the names of the witnesses on that bill of divorce are 
identical to the names of the witnesses" on this bill of divorce, 
when in fact they are different witnesses. To counter this, the 
mishna teaches us that this is not a concern. 


47’ PID: BAVA METZIA : PEREK I: 18B 


NOTES 

The names are identical to the names and the wit- 
nesses are identical to the witnesses - xawa Kaw 
DvD OY: This possibility is truly remote, as the 
handwriting of the two witnesses would also have to 
be identical, as otherwise the identity of the witnesses 
would be clarified during the process of authentication 
(Shita Mekubbetzet). 
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NOTES 


Where he says, there is a hole in the bill of divorce - xp 
ja w? Apa Var: This is stated in the singular, indicating that 
it is the husband or the agent who is describing the bill of 
divorce by means of the distinguishing mark. There is also a 
variant text that has the plural verb: They say. According to 
that text, it is referring to the witnesses. The practical differ- 
ence between these two versions of the text is that the claim 
of the husband or agent is accepted only if he describes the 
distinguishing mark before seeing the found bill of divorce. 
By contrast, witnesses are relied upon to identify the docu- 
ment even after they have seen it (Rabbeinu Peretz). 


Whether a lost item is returned on the basis of distin- 
guishing marks by Torah law or whether it is by rabbinic 
law — pI N KYNT N DID: The commentaries ask 
why the distinguishing marks should not be acceptable 
enough to counter the concern that there are two people 
with the same name, even if the validity of this evidence is 
by rabbinic law, since the concern itself is taken into account 
only by rabbinic law. Some answer that it is based on the 
principle that the Sages modeled their ordinances on Torah 
law. For this reason, if distinguishing marks are not sufficient 
evidence for matters that require proof by Torah law, they are 
also insufficient for concerns that are taken into account by 
rabbinic law (Hokhmat Manoah). Others explain that since 
the issue at hand is a bill of divorce, which is a matter of Torah 
law, all evidence must meet the standard of Torah law, even 
though the specific concern in this case is taken into account 
by rabbinic law (Penei Yehoshua; Yeshuot Ya'akov). Others 
suggest that the rabbinic law of accepting distinguishing 
marks is limited to monetary matters, where the court has 
the authority to nullify ownership, but does not apply to 
ritual matters (see Meiri). 


Perek I 
Daf19 Amuda 


NOTES 

Visual recognition — 3Y my’: The early commentaries 
note that while recognition should be more accurate than 
distinguishing marks, it is not subject to empirical verifica- 
tion and therefore relies on personal credibility. Therefore, 
the court accepts recognition only when performed by a 
Torah scholar. In ritual matters, any person may rely on his 
recognition of an item, e.g. that one knows that a particular 
piece of meat is kosher. 


HALAKHA 

Due to visual recognition — k»y Myra own: If the agent 
bringing a bill of divorce to a wife lost it, and it was subse- 
quently found, and he identified it or its container by means 
of recognition, the bill of divorce is valid. If he is an ignora- 
mus, he has the credibility to identify the bill of divorce by 
means of recognition only if he could have made a more 
advantageous claim, e.g., in the case where he himself found 
it and could have claimed that he never lost it (Beit Yosef, 
citing Tosafot). A Torah scholar always has the credibility to 
identify lost items through recognition. In the Maggid Mishne 
(Sefer Nashim, Hilkhot Gittin 3:9) it is noted that no one has 
the status of a Torah scholar in this sense nowadays (Shulhan 
Arukh, Even HaEzer 132:4). 
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Rav Ashi stated another resolution to the contradiction: The bill 
of divorce should be returned only in a case where the person 
claiming to have lost it provides a clear-cut distinguishing mark, 
e.g, he says: There is a hole in the bill of divorce’ next to such 
and such a letter. 


The Gemara comments: And Rav Ashi permits one to return such 
a bill of divorce specifically when the one claiming to have lost it 
says that the hole is next to such and such a letter, as that is a 
clear-cut distinguishing mark. But ifhe said only that it had a hole 
without mentioning its precise location, one should not return the 
bill of divorce, as that is not considered a clear-cut distinguishing 
mark. 


The Gemara explains: Rav Ashi is uncertain whether a lost item 
is returned to its owner on the basis of distinguishing marks by 
Torah law or whether it is by rabbinic law." Therefore, in the case 
of a bill of divorce, he holds that one may rely only on a clear-cut 
distinguishing mark, as everyone agrees that a lost item is returned 
to its owner on the basis of a clear-cut distinguishing mark by 
Torah law. 


The Gemara relates that Rabba bar bar Hana 


lost a bill of divorce, which had been given to him to deliver, 
in the study hall. When it was found, he said: If they request 
a distinguishing mark, I have one for it. If it depends on visual 
recognition," I have methods of recognition for it. They returned 
the bill of divorce to him. He said afterward: I do not know if 
they returned it to me due to the distinguishing mark that I 
supplied, and they hold that distinguishing marks are used to 
return lost items by Torah law, or if they returned it to me due 
to my visual recognition," and it was specifically because I am 
a Torah scholar, as Torah scholars are relied upon when they 
say that they recognize an item, but an ordinary person would 
not be relied upon to recognize the item and have it returned 
to him. 


§ The Gemara discusses the matter itself cited above: If one found 
a woman’s bill of divorce in the marketplace, in a case when the 
husband admits that he wrote and gave it, the finder must return 
it to the wife. If the husband does not admit to this, the finder 
may neither return it to this one, the husband, nor to that one, 
the wife. 


In any event, the baraita states that when the husband admits that 
he wrote and gave it, the finder must return it to the wife. The 
Gemara challenges: But let us suspect that perhaps he wrote the 
bill of divorce intending to give it in Nisan, but did not give it to 
her until Tishrei, and the husband went and sold the produce of 
his wife’s property in the interim, between Nisan and Tishrei, 
since the divorce had not yet taken effect. And the wife might then 
produce the bill of divorce, which he wrote in Nisan, and come 
to repossess the produce from the purchasers unlawfully. 
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This works out well according to the one who says that once he 
has decided to divorce her, the husband no longer has the rights 
to his wife’s produce. Since the husband had no right to sell the 
produce, the wife repossessed it rightfully. But according to the 
one who says that the husband has rights to his wife’s produce 
until the actual time of giving the bill of divorce, what is there 
to say? 


The Gemara answers: When she comes to repossess the produce, 
we say to her: First bring proof as to when the bill of divorce 
came into your possession, and then we will allow you to 
repossess the sold produce. 


The Gemara asks: But in what way is it different from promissory 
notes? As we learned in a mishna (12b): With regard to one who 
found promissory notes, if they include a property guarantee 
for the loan, he may not return them to the creditor. And we 
interpreted the mishna as referring to a case where the liable 
party admits that he has not yet repaid the debt, and the reason 
the promissory note cannot be returned is due to the possibility 
that perhaps he wrote it intending to borrow money in Nisan, 
but ultimately did not borrow it until Tishrei, and the creditor 
might therefore use the promissory note to unlawfully repossess 
property that the debtor sold between Nisan and Tishrei from the 
purchasers. 


According to the Gemara’s suggestion with regard to a bill of 
divorce, there, in the case of a promissory note, it should also be 
returned, and when the creditor comes to repossess the debtor’s 
property that was sold in the interim, let the court say to him: First 
bring proof as to when the promissory note came into your 
possession. 


The Sages say that it is not comparable. Here, with regard to a 
woman's bill of divorce, the purchaser will come and demand 
that the wife prove when it was given to her, as he will say to 
himself: The fact that the Sages returned the bill of divorce to 
her was only so that she would not dwell alone as a deserted wife” 
and not be able to remarry for lack of a bill of divorce. Now that 
she is coming to repossess the property her husband sold me, she 
should go and bring proof as to when the bill of divorce came 
into her possession. 


By contrast, here, with regard to a promissory note, the pur- 
chaser will not come and demand proof, because he will infer 
from the fact that the Sages returned the promissory note to 
him that it is obviously valid from the date written in it. After all, 
for what halakha did the court return it to him? It was clearly in 
order to repossess property with it. Therefore, he will conclude 
from it: The Sages clarified the matter and determined that, 
in fact, this promissory note came into the possession of the 
creditor prior to my purchase of property from the debtor. 


§ The mishna teaches: Bills of manumission of slaves that are 
found should not to be returned. The Sages taught in a baraita: If 
one found a bill of manumission in the marketplace," in a case 
when the master admits that he gave the bill to the slave, one 
should return it to the slave. If the master does not admit to it, 
one should neither return it to this person, the master, nor to 
that person, the slave. 


Found a bill of manumission in the marketplace - ww x¥2 
mwa wainw: If one found a bill of manumission in the market- 
place and the master mentioned in it does not admit to its validity, 
the finder should not return it to either the master or the slave. 
If the master admits that he wrote it and intended to give it to 


HALAKHA 


him. Nevertheless, the slave cannot repossess property that he 
purchased and his master sold after the bill of manumission was 
dated but before the bill of manumission was given (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 18:8; Shulhan Arukh, Hoshen 
Mishpat 65:13). 


his slave, the finder should give it to the slave, thereby freeing 


BACKGROUND 

She would not dwell alone as a deserted wife - xt 
2mm payin: A woman whose husband has deserted her, 
or whose husband has disappeared, is referred to as an 
aguna, a deserted wife. Since a Jewish marriage can be 
dissolved only by either establishing that the husband is 
dead or through a bill of divorce given by the husband, 
the status of a deserted wife can be resolved only if she 
obtains a bill of divorce or is able to provide valid testi- 
mony that her husband has died. Many leniencies were 
instituted with regard to the kinds of evidence of her 
husband's death that are acceptable in order to prevent 
a woman from remaining a deserted wife. 
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It is in a slave's interest to leave his master’s authority 
and attain freedom - ia) nnna xyiw 13v) NIT ma 
mom: The halakha is in accordance with the opinion of 


the Sages who maintain that it is in a slave’ 


s interest to 


be freed (Rambam Sefer Kinyan, Hilkhot Avadim 6:1, and 


Kesef Mishne there). 


Gift of a healthy person is like the gift of a person on 
his deathbed - ya aw NAMAI MW NI Nana: If a 


healthy person gives another person a gi 
of a deed of gift, writing in it: This gift is 


ft by means 
given from 


today and after my death, the gift takes eff 
death and he cannot retract it (Rambam Sefer Kinyan, 


ect after his 


Hilkhot Zekhiya UMattana 12:14; Shulhan Arukh, Hoshen 


Mishpat 257:6). 
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The Gemara asks: In any event, the baraita states that when the 
master admits that he gave the bill of manumission to the slave, 
the one who found it should return it to the slave. But why should 
he return it? Let us suspect that perhaps he wrote the bill of 
manumission intending to give it to him in Nisan, but he did not 
give it to him until Tishrei, and the slave went and bought prop- 
erty in the interim, between Nisan and Tishrei, at which time he 
was still a slave, in which case the property belongs to his master, 
and the master then went and sold that property. And if the bill 
of manumission is returned to the slave, he might produce the 
bill of manumission, which his master wrote in Nisan, in order to 
claim that the property was not his master’s to sell, and repossess 
the property from the purchasers unlawfully. 


This works out well according to the one who says that it is in a 
slave’s interest to leave his master’s authority and attain freedom" 
and in accordance with the opinion of Abaye, who says that when 
a document serves the interests of its intended recipient, its wit- 
nesses, with their signatures, acquire it on his behalf. Accordingly, 
a slave attains freedom at the moment his bill of manumission is 
signed, even if it is given to him at a later date. Therefore, the halakha 
in the baraita works out well. But according to the one who says 
that it is against a slave’s interests to leave his master’s authority 
and attain freedom," what is there to say? 


The Gemara answers that when the slave comes to repossess 
the property, we say to him: Bring proof as to when the bill of 
manumission reached your possession and you were freed. 


§ The mishna teaches: If one found wills [deyaytiki] or deeds of 
gift, he should not return them. The Sages taught in a baraita: What 
is considered a deyaytiki and is collected by the designated recipient 
after the death of the giver? It is a deed that states: This deed will be 
to stand [da tehe lemeikam] and exist as proof that if this person 
dies, his property is to be given to so-and-so. An ordinary deed of 
gift, by contrast, is any deed in which it is written: This gift is given 
from today and after the death of the giver. 


The Gemara asks: Apparently, only if it is written in the deed: From 
today and after the death of the giver, the recipient acquires the gift, 
and otherwise, he does not acquire the gift. Is there no deed of gift 
that is effective even without the clause: And after my death? 


Abaye said that this is what the baraita is saying: What deed of gift 
of a healthy person is considered like the deed of gift of a person 
on his deathbed," in that the recipient acquires it only after 
the death of the giver? It is any deed in which it is written: This 
gift is given from today and after the giver’s death. 


NOTES 
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It is against a slave’s interests to leave his master’s authority 
and attain freedom - mound is ADAN xyew tay) xan sin: 
The Gemara reports various incidents in which people sought to 


become slaves. This was especially the case with older people. 


The reason for this is that the master would normally provide 
for the slave until his death, whereas a free person must support 
himself. Some limit the perspective that it is against a slave's 


interests to attain freedom to cases where the master is a priest, 
as this enables the slave to partake of teruma. Once he is freed, 


the slave loses this source of sustenance (Tosafot on Gittin 12b). 


one on his deathbed is given exceptional powers to assign his 
property to others without many of the ordinary requirements 
that such a transfer usually entails. The Sages recognized the 
unique physical and emotional state of a dying person and were 
concerned with the possibility that such a person would become 
distraught that his final wishes would not be fulfilled. To alleviate 


BACKGROUND 
A person on his deathbed - ya X3: According to halakha, 


Gift of a healthy person is like the gift of a person on his death- 
bed - ya 23W nana KÉ KI NAN: Some early commentar- 
ies explain that the ownership of the property is transferred to 
the recipient immediately, but the owner retains the rights to 
the profit generated from the property during his lifetime (Rashi; 
Ramban; Ritva). Others maintain that the ownership is transferred 
in its entirety, with the exception that the one who gave it has the 
right to retract the gift at any point (Rashba; Ran). 


this concern they ruled that an oral gift on one’s deathbed is 
considered equivalent to a deed of gift that has been signed, 
sealed, and delivered. Consequently, the stated desire of one on 
his deathbed for his property to be transferred takes effect even 
if witnesses were not formally appointed and a formal act of 
acquisition was not performed. 
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§ The mishna teaches that these documents may not be returned 
to the one who is presumed to have lost them, as perhaps the one 
who wrote them reconsidered and decided not to deliver them. The 
Gemara infers: The reason that these deeds may not be returned is 
that the one who wrote them doesn’t say to the finder: Give them 
to their intended recipient. But if he says: Give them, the finder 
must give them. 


And the Gemara raises a contradiction to that inference from a 
baraita that states that if one found wills, or deeds of designated 
repayment, or deeds of gift, even if both the one who wrote the 
deed and its intended recipient agree that it is valid, he should 
return it neither to this person nor to that person. 


Rabbi Abba bar Memel said: This is not difficult. 


This halakha applies in a case of a gift given by a healthy person," 
and that halakha applies in a case of a gift given by a person on his 


deathbed. 


The Gemara explains: The mishna that teaches that if the giver says: 
Give it to its intended recipient, the finder must give it, applies in a 
case of a gift given by a person on his deathbed, who is capable of 
retracting his gift. 


Therefore, the finder must give the deed to the recipient, as we say:" 
What is there to say as a reason for not returning the deed? One 
might suggest that perhaps the giver initially wrote a deed of gift 
for this person, but then reconsidered and did not give it to him, 
and then he wrote a second deed of gift for another person and 
thereby gave his property to him. And now that his first deed was 
found, he wishes to retract his gift to that second person to whom 
he gave the property, by dishonestly validating the first deed. 


This attempt to retract his latter gift will not succeed. If he gave his 
property to the recipient of the second deed of gift as the gift" ofa 
healthy person, then the second recipient incurs no loss by the 
first deed being given to its intended recipient. This is because, 
when the two deeds are produced in court, the recipient of the later 
one acquires the property, as the owner evidently retracted the 
first gift. Since one who gave away his property while on his death- 
bed can subsequently retract his gift, the second recipient acquires 
the property. 


So too, ifhe gave it to the second person as the gift of a person on 
his deathbed, he incurs no loss. This is because the recipient of the 
later deed acquires the property, as the giver evidently retracted 
his gift to the first recipient. 


And when the baraita teaches that even if both the one who wrote 
the deed and its intended recipient agree that it is valid, the one who 
found it should neither return it to this person nor to that person, 
it is referring to the case of a gift given by a healthy person, who is 
not able to retract his gift. 


Gift — masa: If one finds a deed of gift, even in a case where the 
giver admits to its validity, he should not return it to the recipient 
unless the deed of gift contains a stipulation to the effect that the 
giver can retract it at any point or that it was a deed of transfer. 
If one finds a document attesting to the gift of a person on his 
deathbed, and the giver is still alive and instructs that the docu- 


HALAKHA 


ment be given to the recipient, one should give it to the recipient. 
If the giver died, even if the heirs instruct that the document be 
given, one should not give it to the recipient unless it is a deed of 
transfer. This is in accordance with the conclusion of the Gemara 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:9-10; Shulhan 
Arukh, Hoshen Mishpat 65:14). 


rom the publisher 


NOTES 


A healthy person — X723: This suggestion that the 
baraita is referring to the gift of a healthy person seems 
untenable, as the baraita explicitly speaks of wills. The Ran 
explains that the reference is to the gift of a person on his 
deathbed that has the status of the gift of a healthy person, 
as a formal act of acquisition was performed; the gift of 
a person on his deathbed does not require such an act. 


As we say, etc. — 3) Yag: The Ramban notes that 
elaborate expositions such as this are later additions to 
the Gemara from Rav Yehudai Gaon. 
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Therefore, one may not return the deed, as we say that perhaps 
the giver initially wrote a deed of gift for this person but then 
reconsidered and did not give it to him, and then he wrote a 
second deed of gift for another person and thereby gave his 
property to him; and now he wishes to retract his gift to that 
second person to whom he gave the property, thinking: Since 
I cannot retract the gift legally, I will say to the court that I 
gave the first deed of gift to this first person, and they will 
return the deed of gift to him, in order that when he produces 
this deed of gift, which is dated earlier, he will thereby acquire 
the property. 


Rather, we say to the giver: We will not give this document 
to this person, as perhaps you wrote it but did not give it to 
him, and then you gave the property to another person, and 
you now wish to retract your gift to him unlawfully. Therefore, 
if in fact you did not give this property as a gift to another 
person, and you wish to return it to this person, then do the 
following: Write another deed of gift for him now and give it 
to him, so that if you did previously give the property to 
another person, he will incur no loss, as the earlier recipient 
acquires the gift. 


Rav Zevid objects to this distinction between the mishna and 
baraita, asking: But don’t this mishna and that baraita both 
teach halakhot with regard to wills? How can Rabbi Abba bar 
Memel explain that the baraita is referring to the gift of a healthy 
person? Rather, Rav Zevid said that both this mishna and that 
baraita are referring to the gift of a person on his deathbed, 
and nevertheless, the contradiction between them is not dif- 
ficult; this mishna is referring to him, the giver himself, who 
authorizes the return of the will to its intended recipient, and 
that baraita is referring to a case where the giver died, and his 
son is the one who is authorizing the return of the will. 


The Gemara explains: The mishna, which indicates that if the 
giver says: Give it to the recipient, the finder must give it to 
him, is referring to a case where the giver himself authorizes 
giving the will, as he is capable of retracting it. Therefore, there 
is no harm in giving the will to the recipient, as we say that even 
if in the meantime he already gave the property to another 
person, the latter recipient incurs no loss. This is because in a 
case where there are two wills, a first one and a last one, the 
recipient of the last one acquires the property, as the owner 
evidently retracted the first will. 


And when the baraita teaches that even if both the one who 
wrote the deed and its intended recipient agree that it is valid, 
the one who found it should neither return it to this person 
nor to that person, it is referring to a case where the one who 
wrote it died, and it is his son who authorizes its return to the 
recipient. 


In that case, the deed may not be returned, as we say that 
perhaps his father wrote the deed of gift for this person and 
then reconsidered and did not give it to him, and after his 
father died, the son wrote a deed of gift giving the property to 
another person and gave it to him. And now the son wishes 
to retract that gift, thinking: Since I cannot retract the gift 
legally, I will say to the court that my father gave his deed 
of gift to this first person, and they will return him his deed 
of gift, and he will then go and appropriate the property 
from the one who legally acquired the property, as he will 
be successful in acquiring it, and I will divide it with him. 


Therefore, we say to the son: We will not give this deed to this 
person, as perhaps your father wrote it but did not give it to 
him, and then you gave the property to another person, and 
now you wish to retract your gift. 
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Rather, if you are telling the truth that your father gave him 
this property, then you should go now and write another deed 
of gift for him, so that even if your father did not give him this 
property, and you wrote a deed of gift giving this property to 
another person, he will incur no loss. This is because in a case 
where there are two deeds of gift, a first one and a last one, the 
recipient of the first one acquires the property. 


§ The Sages taught in a baraita: If one found a receipt for pay- 
ment of a marriage contract," in a case when the wife admits that 
it was paid, he should return it to the husband. If the wife does 
not admit that it was paid, he should neither return it to this 
person, the husband, nor to that person, the wife. 


In any event, the baraita states that when the wife admits that 
it was paid, one should return the receipt to the husband. The 
Gemara asks: But let us suspect that perhaps the wife wrote the 
receipt intending to give it to the husband in Nisan, but ultimately 
she did not give it to him until Tishrei, and she went and sold” 
her marriage contract for financial advantage in the interim, 
between Nisan and Tishrei. In other words, she received a sum 
of money and in exchange agreed that if she were to be divorced 
or widowed and become entitled to payment of her marriage 
contract, the money would belong to the purchaser of the rights 
to her marriage contract. 


And then after the couple is divorced, and the purchaser collects 
payment of the marriage contract from the husband, the husband 
will produce the receipt that was written in Nisan and will come 
to repossess property from the purchasers unlawfully. 


Rava said: 


Conclude from the fact that this suspicion is not taken into 
account that the halakha of Shmuel is accepted. As Shmuel says: 
In the case of one who sells a promissory note to another, and 
the seller then forgives" the debt of the debtor, it is forgiven, 
since the debtor essentially had a non-transferable obligation to 
the creditor alone, and even the creditor’s heir can forgive the 
debt. Therefore, if the wife did engage in the deception mentioned 
above, it was within her rights, as she is able to forgive the debt of 
the marriage contract. 


Abaye said: This is not conclusive proof. Even if you say that the 
halakha of Shmuel is not accepted, here we are dealing with a 
case where the marriage contract emerges from her possession, 
which indicates that she did not sell it. And Rava disagreed with 
Abaye and said: If the reason there is no suspicion that she sold 
her marriage contract is due to the fact that the marriage contract 
emerged from her possession, this reason is insufficient, as we 
should suspect that there might be two marriage contracts." 


NOTES 


HALAKHA 

Found a receipt for a marriage contract — 73iv NYA: 
If one found a receipt that a wife wrote, attesting that 
she received payment of her marriage contract, and she 
admits that it is valid, the finder should give it to the 
husband. If she does not admit to its validity, he should 
not return it to either of them (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 18:11; Shulhan Arukh, Hoshen 
Mishpat 65:18 and Even HaEzer 110:2). 


NOTES 

And she went and sold, etc. - 131 733} mone: Ostensi- 
bly, this suspicion exists with regard to any lost item that 
is returned to its owner as perhaps the owner sold it to 
someone else in the interim. The Ritva explains that in 
the case of a lost item, there is a public announcement 
that the item was found, and the person who bought it 
could also come and describe its distinguishing marks. 
In this case, by contrast, the document is returned to 
the person for whom it was written. 


HALAKHA 


One who sells a promissory note to another and then 
forgives — oma aim swan sin ww an: If one sells a 
promissory note to another and later forgives the debt, 
the debt is forgiven and the promissory note is void. If 
the person who sold the promissory note died, his heirs 
are able to forgive the debt. This is in accordance with 
the opinion of Shmuel (Rambam Sefer Kinyan, Hilkhot 
Mekhira 6:11; Shulhan Arukh, Hoshen Mishpat 66:23). 


And then forgives — bam qm: There are various explanations 
for the ability of a creditor to forgive a debt after he sold it. One 
opinion is that the sale of a promissory note is valid only by 
rabbinic law, and therefore, the creditor can still forgive the 
debt by Torah law (Rambam; Tosafot, citing Rabbeinu Yitzhak 
of Dampierre and Rabbeinu Tam). Rabbeinu Tam is also cited 
as explaining that a creditor can sell his right to collect the 
property that is liened to the debt, but the debtor's personal 


obligation to repay the debt is solely to the creditor. Therefore, 


once the creditor forgives the personal obligation, the debt 
and its lien are automatically void. The Ra’avad holds that 
when a creditor sells a promissory note, the lien is not trans- 
ferred at all, and the debtor does not actually become obligated 
to the buyer. In Sefer Hashlama it is explained that the purchaser 
of the promissory note cannot demand payment from the 
debtor at all; rather, he must ask the creditor to demand the 
payment on his behalf (see also Ra’avad). According to the 
conclusion of the Gemara, the purchaser can demand com- 


pensation from the creditor if he forgives the lien. The early 
commentaries disagree as to whether this is referring to the 
entire value of the debt or only to the amount he paid for the 
promissory note. 


We suspect that there might be two marriage contracts — 
nian mw jpwm: In such a case, since the receipt does 
not specify to which marriage contract it refers, both are 
void (Ritva). 
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BACKGROUND 


Refusal — yx: A girl under the age of twelve and a 
half can be married off by her father. If her father is no 
longer alive, Torah law mandates that she, as a minor, 
cannot marry. Nevertheless, the Sages instituted that a 
girl's mother or brothers may marry her off before she 
reaches the age of twelve if they secure her consent. 
The girl may later terminate this marriage before she 
reaches the age of twelve by performing an act of 
refusal, i.e., declaring that she does not want the mar- 
riage. In such a case, no bill of divorce need be written. 
When a girl performs the act of refusal, the marriage is 
nullified retroactively, and she is considered never to 
have been married at all. Most of the halakhot of refusal 
are discussed in tractate Yevamot. 


HALAKHA 

Any court enactment — p1 ma mya be: If one found 
a document of appraisal, a document concerning food, 
a bill of halitza or refusal, a document that records liti- 
gants'claims, a document in which litigants declare the 
judges that they selected, or any other document that 
constitutes a court enactment, he must return it to its 
presumed owner. This is because the court would not 
have issued this document unless it was clearly valid 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 18:13; 
Shulhan Arukh, Hoshen Mishpat 65:12 and Sma there). 


If one found a document among his documents — 
PHWY pra Tew NYA: If one found a document in his 
possession and is unsure as to who gave it to him and 
what its status is, the document must be set aside until 
Elijah the prophet comes (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 16:11; Shulhan Arukh, Hoshen 
Mishpat 65:1). 


LANGUAGE 
Container [deluskema] - KAPD: This word, or its 
variant, geluskema, is apparently derived from the Greek 
YAwoodkopov, glossokomon, meaning case or box. 
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Documents of appraisal or documents concerning food — 
pia mw BIW niy: The Ritva maintains that the expression: 

Documents of appraisal, refers to the court's appraisal of the 
debtor's property prior to the court's sale of it to pay his debt. 
Documents concerning food, according to the Ritva, are docu- 


And Abaye said in response: First, we are not concerned about the 
remote possibility of two marriage contracts. And furthermore, 
even if there is only one marriage contract, which was sold before 
the receipt was given to the husband, the receipt is valid, as a receipt 
can be used to repossess property from the time it was written, even 
if it was given on a later date. In saying this, Abaye conforms to his 
standard line of reasoning, as he says that once a monetary docu- 
ment is written for someone, the document’s witnesses, with their 
signatures, acquire it on his behalf. 


MI S HNA If one found documents of appraisal of a 


debtor’s property for the purpose of debt 
collection; or documents concerning food," which were drawn 
up when one accepted upon himself to provide sustenance for 
another; documents of halitza; or documents of refusal’ of a girl 
upon reaching majority to remain married to the man to whom her 
mother or brothers married her as a minor after the death of her 
father; or documents of beirurin, a concept that will be explained 
in the Gemara; or any court enactment," e.g., a promissory note that 
has been authenticated by the court, in all of these cases, the finder 
must return the document to its presumed owner. 


If one found documents in a hafisa or in a deluskema,' both of them 
types of containers, or if he found a roll of documents or a bundle 
of documents, he must return them. And how many documents 
are considered to be a bundle of documents? It is three that are tied 
together. Rabban Shimon ben Gamliel says: If the documents 
make reference to loans of one person who borrowed money from 
three people, the finder must return them to the debtor, as they 
were presumably in his possession before being lost. If the docu- 
ments make reference to loans of three people who borrowed 
money from one person, he must return them to the creditor, as 
they were presumably in his possession before being lost. 


If one found a document among his documents" that were given 
to him by other people as a trustee, and he does not know what its 
nature is, i.e., he does not remember who gave it to him or whether 
the debt mentioned in it has been paid, the document is placed aside 
until Elijah the prophet comes and clarifies the issue through his 
prophecy. If there are cancellations of contracts [simponot] among 
them, he should do what is stated in the simponot. 


G E M ARA What is meant by documents of beirurin? 


Here, in Babylonia, the Sages interpret it 
to mean documents recording each litigant’s clarification [beirur] 
of his claims" in a court case. Rabbi Yirmeya, who lived in Eretz 
Yisrael, said: It is referring to cases where this litigant chooses 
[borer] one judge, and that litigant chooses one judge, and they 
choose the third judge for the case. The two litigants sign a document 
in which they declare which judges they choose. 


Q The Gemara addresses that which the mishna states: And with 
regard to any court enactment, the one who found it must return 
it to its presumed owner. The Gemara relates: There was a certain 
bill of divorce that was found in the court of Rav Huna, in which 
it was written that the bill of divorce was written in Sheviri City, 
which is located on the Rakhis River. Rav Huna said about this: 


NOTES 


ments that the court produces authorizing the appropriation of 
a person's property in order to pay for his wife's and daughters’ 


sustenance. 
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If one found a document among his documents - «x7 
viwe pa www: There are geonim who hold that this halakha 
applies not only to a third party serving as a trustee, but also to 
a creditor who finds a promissory note among his documents 
and is unsure whether the debt was repaid (Sefer HaTerumot). 


Documents recording each litigant’s clarification of his 
claims — xnayp Ww: This refers to the court records of the 
litigants’ claims. These records are kept so that the litigants 
cannot add to their original claims or later deny points that they 
already conceded (Rashbam). 

An additional interpretation of documents of beirurin is 
given in the Jerusalem Talmud: These documents give power 
of attorney to investigators to look into a dispute. 
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We are concerned for the possibility that there are two cities 
named Sheviri, and that this bill of divorce may belong to someone 
else who lives in the other Sheviri, and therefore it should not be 
returned. Rav Hisda said to Rabba: Go out and examine this 
halakha, as in the evening Rav Huna will ask you about it. He 
went out, examined it, and discovered a relevant source, as we 
learned in the mishna: With regard to any court enactment," the 
one who found it must return it to its presumed owner. Since this 
bill of divorce was found in court, it belongs to this category and 
should be returned. 


Rav Amram said to Rabba: How can the Master resolve the 
halakha in the case of a bill of divorce, which is a ritual matter, 
from the mishna, which discusses monetary matters? Rabba said 
to him: Fool," we learned in the mishna that this halakha applies 
in the case of documents of halitza and documents of refusal as 
well, which are ritual matters. 


At that point, the supporting cedar beam of the study hall dis- 
lodged. One Sage said: It was due to my fortune that it dislodged, 
as you spoke to me offensively, and the other Sage said: It was due 

to my fortune that it dislodged, as it was you who spoke to me 

offensively. 


§ The mishna teaches: If one found documents in a hafisa" or in 
a deluskema, he must return them. The Gemara asks: What is a 
hafisa? Rabba bar bar Hana says: It is a small flask. What is a 
deluskema? Rabba bar Shmuel says: It is a container [telika]! 
used by the elderly. 


The mishna teaches: If one found a roll® of documents" or a 
bundle’? of documents, he must return them. The Sages taught 
in a baraita: How many documents constitute a roll of docu- 
ments? A roll is three documents rolled together. And how many 
constitute a bundle of documents? A bundle is three documents 
tied together. 


The Gemara infers: Conclude from it that if one lost an item that 
has a knot, the type of knot can serve as a distinguishing mark by 
means of which the owner can describe the item, and it therefore 
must be returned to him. 


The Gemara rejects this inference: Doesn’t Rabbi Hiyya teach that 
the reference is to three documents that are rolled together?" The 
fact that they are rolled together is what serves as a distinguishing 
mark, rather than the knots. 


Roll - pron: 


_ BACKGROUND 
Bundle - TTN: 


Roll of documents 


Bundle of documents 


NoTEs 
Any court enactment - p7 ma mwya bp: Apparently, 
Rabba was referring to the entire mishna and not merely 
to this phrase. Rav Amram thought that he was referring 
only to this specific phrase, and he therefore challenged 
Rabba's answer. 


Fool [terada] — Tan: There are several versions of the word 
terada, as well as various interpretations of it. Rashi here 
understands it to mean one who is crazy. In Zevahim (25b) 
he interprets it to mean a confused fool. In Karetot (18b) it 
means either a fool or a lazy person. In Bava Kamma (105b) 
the word is rendered tedura. There, Rashi explains that it 
means one who is lacking in wisdom. Some geonim read 
the word as terara, meaning a slobbering fool (Rabbeinu 
Hananel; Arukh). 


Three documents rolled together - ma m pana AWW: It 
seems that Rabbi Hiyya did not emend the language of the 
mishna but rather reinterpreted the phrase: Tied together, 
to mean intertwined, rather than meaning tied together by 
means of some other object, e.g., a rope or string (Rosh). 


| HALAKHA 

If one found documents in a hafisa — noana NY: If one 
finds a document in a container, and another comes and 
describes a distinguishing mark on the container, the finder 
must return it to him. If one proclaimed that he found a 
document, and another described it by stating that it was 
placed in such and such a container that is not standard 
for keeping documents, it is considered a valid descrip- 
tion and the container, along with the document, must be 
returned (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
18:3; Shulhan Arukh, Hoshen Mishpat 65:9). 


A roll of documents — niwy by Pn: If one found three 
or more documents rolled together, he should proclaim 
that he found documents. If someone claims the docu- 
ments by stating the number of documents, they should 
be returned to him, and it is not necessary for him to clarify 
the manner in which they were rolled together (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 18:3; Shulhan Arukh, 
Hoshen Mishpat 65:10). 


-= LANGUAGE — 
Container [telika] - spo: Possibly derived from the Greek 
OvdAaKosg, thulakos, meaning sack or bag. 


ATX PD: BAVA METZIA ` PEREK I - 20B 


99 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


One person who borrowed from three people — m% 
nyw aba: The Meiri explains that under these circum- 
stances, the promissory notes do not need to be rolled 
together; the fact that they are referring to one person who 
borrowed from three different people is sufficient. In Sma, 
which cites the Rosh, the ruling is that even in this case, the 
promissory notes must be rolled together for them to be 
returned (see also Hiddushei HaRim). 


Perhaps the three all went to ratify their promissory 
notes — one mrap xr: Some explain that the con- 
cern is not that the promissory notes may have been lost 
by the creditors, but rather that they may have been lost 
by the scribe, or his messenger, in the process of returning 
the ratified promissory notes to the creditors (Rabbi Ovadya 
Bartenura; Maharam Schiff). 


As though he were merely jesting [mesahek] — xx ivy 
pnwna: The wording cited in the Jerusalem Talmud is: He 
was dealing [mitasek] with his documents. In other words, 
he did not write the simpon for immediate use, but rather 
for it to be given the debtor when he repays the debt (Penei 
Moshe). 


HALAKHA 


One who borrowed from three people — mba DY 
awhwn: If one found three ratified promissory notes ‘of 
three creditors who lent to one debtor, he must return 
them to the debtor, without the debtor having to provide 
a distinguishing mark. He may not return them to the 
creditors, even if they provide distinguishing marks. If the 
promissory notes are not ratified, he should return them 
only to a debtor who provides a distinguishing mark. 

If one found promissory notes of one creditor who lent 
to three different debtors, and they reflect the handwrit- 
ing of three different scribes, he should give them to the 
creditor, even if the creditor does not provide a distinguish- 
ing mark. If they reflect the handwriting of one scribe, he 
should return them to one who provides a distinguishing 
mark. This is in accordance with the opinion of Rabban 
Shimon ben Gamliel, whose opinions that are stated in 
the Mishna are almost always accepted (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 18:4; Shulhan Arukh, Hoshen 
Mishpat 65:1). 


A simpon that emerges from the possession of a credi- 
tor - mba Yp NAMA yin piano: A simpon that is found 
in the possession of the creditor, stating that one of his 
promissory notes is repaid, is invalid. But if the promis- 
sory note to which the simpon refers is found among torn 
documents, the promissory note is invalidated and the 
debt is therefore considered to have been repaid (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 16:8; Shulhan Arukh, 
Hoshen Mishpat 65:18). 
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The Gemara asks: If so, this case is identical to the case of a roll of 
documents, which is also mentioned in the mishna. What is the 
difference between a roll and a bundle? The Gemara answers: A roll 
is referring to a case where each and every one of the documents is 
located at the top of another one, i.e., they are rolled together such 
that the top of each page is near the bottom of the previous page. A 
bundle, by contrast, is referring to a case where they are located 
one on top of the other and rolled together. 


The Gemara asks: What does the person who found the documents 
proclaim so that the owner can claim it? The Gemara answers: He 
proclaims the number of documents that he found, and the owner 
can describe them by saying that they were rolled together. 


The Gemara asks: If so, why does the tanna teach specifically a case 
of three documents? Even if two documents are found, they can 
also be returned in this manner. 


Rather, the finder proclaims his find in a manner similar to that 
which Ravina said: If one finds coins, he simply proclaims that he 
found coins, without specifying the number. Here too, the finder 
proclaims that he found documents, and the owner describes them 
by both their exact number and the fact that they were rolled 
together. Therefore, if there are only two documents the description 
is deficient, as the number two is already implicit in the finder’s 
proclamation that he found documents, which is plural. 


§ The mishna teaches that Rabban Shimon ben Gamliel says: If 
one finds three promissory notes that make reference to the loans 
of one person who borrowed from three people," he must return 
them to the debtor. The Gemara explains: The reason for this is that 
if it enters your mind that these promissory notes belong to the 
creditors, what are they doing together in one place? 


The Gemara suggests: Perhaps the three creditors all went to court 
in order to ratify their promissory notes,’ and the notes were lost 
together there. The Gemara responds that the mishna is referring to 
a case where the promissory notes are ratified. 


The Gemara asks: Perhaps they fell from the hand of the scribe of 
the court after he ratified them. The Gemara answers: A person does 
not leave his ratified promissory note in the possession of the 
scribe. Therefore, the most likely scenario is that the promissory 
notes were lost by the debtor. 


§ The mishna teaches: If the promissory notes make reference to 
the loans of three people who borrowed from one person, the one 
who found them must return them to the creditor. The Gemara 
explains: The reason for this is that ifit enters your mind that these 
promissory notes belong to the debtors, what are they doing 
together? 


The Gemara asks: Perhaps the three went to one scribe to write 
the promissory notes, and the notes were then lost together. The 
Gemara answers that the mishna is referring to a case where the 
promissory notes are written in the handwriting of three different 
scribes. 


The Gemara suggests: And perhaps the three debtors went to the 
court in order to ratify the promissory notes, and they lost them 
there. The Gemara answers: It is the creditor who ratifies his 
promissory note; the debtor does not ratify his promissory note. 


§ The mishna teaches: If there are cancellations of contracts 
[simponot] among one’s documents, he should do what is stated 
in the simponot. The Gemara cites that which Rav Yirmeya bar 
Abba says that Rav says: With regard to a simpon that emerges from 
the possession of a creditor," even if it is written in his own hand- 
writing and is clearly not forged, it is considered as though he were 
merely jesting" and the simpon is invalid. 
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The Gemara explains: It is not necessary to state this halakha in a case 
where it is written in the handwriting of a scribe, as it can be said 
that he happened to have an opportunity to have the scribe write the 
simpon, and therefore he had him write it before the debt was repaid. 
But even in a case where it is written in the handwriting of the credi- 
tor it is invalid. The creditor may have written the simpon himself 
before the debt was repaid, thinking: Perhaps the debtor will happen 
to come at twilight on the eve of Shabbat and wish to repay me. 
I should prepare a document of cancellation, as, if I do not give 
him one, he will not give me the money. I will therefore write the 
document now, so that when he brings me the money, I will give 
it to him. 


The Gemara challenges the statement of Rav based on that which 
we learned in the mishna: If there are simponot among one’s docu- 
ments, he should do what is stated in the simponot. This is apparently 
referring to simponot that are in the possession of the creditor. 


The Gemara answers that the mishna is to be understood in accor- 
dance with that which Rav Safra said in response to another diff- 
culty: It is referring to a case where the simpon was found among torn 
documents. This indicates that the simpon is valid, as had the debt 
not been repaid, the creditor would not have put the simpon note 
among torn documents. Here too, the mishna is referring to a case 
where the simpon was found among torn documents. 


Come and hear another challenge to Rav’s statement from a mishna 
(Bava Batra 172a): If one found among his documents a simpon 
that says: The debt mentioned in the promissory note of Yosef ben 
Shimon" is repaid, and there are two people by that name who owe 
him money, the debts mentioned in the promissory notes of both 
of them are considered repaid, as each can claim that the cancellation 
is referring to his debt, and the burden of proof rests upon the creditor. 
Apparently, a simpon that is found in the possession of the creditor 
is valid. 


The Gemara answers that this mishna, too, is to be understood in 
accordance with that which Rav Safra said in response to another 
difficulty: It is referring to a case where the simpon was found among 
torn documents. Here too, the mishna is referring to a case where 
the simpon was found among torn documents. 


Come and hear another challenge to Rav’s statement from a mishna 
(Shevuot 45a): If orphans who inherited their father’s property 
demand repayment of a debt owed to their father from the orphans 
of the debtor, they are required to take an oath stating: We take an 
oath that our father did not instruct us" on his deathbed that the 
debt mentioned in this promissory note was repaid and it should 
be returned to the debtor, nor did our father say to us‘ on an earlier 
date that it was repaid, nor did we find among the documents of 
our father a simpon stating that this promissory note was repaid. This 
too, seems to indicate that a simpon is valid even if it is found in the 
possession of the creditor. 


The Gemara answers by citing the statement of Rav Safra, who said 
in this context that this reference is to a case where the simpon was 
found among torn documents. 


Come and hear another challenge from a baraita: A simpon upon 
which witnesses are signed is ratified by means of its signatories. 
The court verifies the validity of the witnesses’ signatures and thereby 
ratifies the document. This too seems to include a simpon that is in the 
possession of the creditor. The Gemara answers: Say that the baraita 
reads: Is ratified by obtaining confirmation from its signatories, 


NOTES 


Our father did not instruct us nor did our father say to us — a messenger. Others explain that he neither instructed them to 
xIx ab Was xv NAN ITP xw: Rashi explains that their father return this promissory note, nor told them that the debt was repaid 


neither told them so on his deathbed nor previously. The Meiri 


(Rabbeinu Peretz). 


explains that their father neither told them directly nor through 


D IT'N pid: BAVA METZIA : PEREK I: 20B 


HALAKHA 


Among his documents the promissory note of 
Yosef ben Shimon - ya qo» Sw iww yn pa 
jiviw: There are different opinions with regard to a 
case where a creditor lent money to two people who 
have the same name, and he possesses a promissory 
note for each debt, stating clearly to which debtor 
he promissory note is referring, and a simpon is 
ound but it is unclear which debt was canceled. In 
he Shulhan Arukh it is stated that if the simpon is 
ratified, and the promissory notes were found among 
‘orn documents, both promissory notes are voided. 
The Maharshal adds that the same applies if the 
notes were found among notes that recorded loans 
hat were repaid, rather than torn up. The Shakh and 
he Gra hold that the promissory notes are voided if 
either the simpon is ratified or the promissory notes 
were found among torn documents (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 24:8; Shulhan Arukh, 
Hoshen Mishpat 49:9). 


Our father did not instruct us - KAN 12775 Kow: If 
a creditor died, and his heirs demand payment of 
he debt, producing a promissory note as proof, and 
he debtor claims that he repaid the debt, and the 
heirs respond that they do not know whether that 
is the case, the debtor is liable to pay. If the debtor 
wishes, he can demand that they take an oath that 
heir father never told them that the debt was repaid, 
and that they never found any document among 
his papers indicating that it was repaid (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 171-2; Shulhan 
Arukh, Hoshen Mishpat 108:5). 
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HALAKHA 

A simpon upon which witnesses are signed — wW tiano 
ow voy: If a receipt for payment of a debt is found in the 
possession of the creditor, and it includes the signature of 
witnesses and is ratified, the debtor is exempt from pay- 
ment. If it is not ratified, the witnesses must be asked in 
person about the debt. If they say that they do not know 
whether the debt was repaid, or if they are not available for 
questioning, the receipt is worthless (Shulhan Arukh, Hoshen 
Mishpat 65:18). 


If there are no witnesses signed on it but it emerged 
from the possession of a third party - x¥?1 Oty voy px 
wow Yp nna: If a receipt for payment of a debt was in 
he possession of a third party serving as a trustee for the 
promissory note, the receipt is accepted as valid, even if the 
receipt was seen in the trustee’s possession before he testi- 
fied that the debt was repaid, and even if it does not include 
he signatures of witnesses, and even if the trustee died 
and cannot be asked whether the debt was actually repaid. 
But this is the halakha only if the promissory note and the 
receipt are both in the possession of the third party; other- 
wise the receipt is not accepted as valid, even if the third 
party testifies that the debt was repaid, unless it is signed 
by witnesses and ratified. This is in accordance with the 
opinion of Rabbeinu Tam (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 16:8; Shulhan Arukh, Hoshen Mishpat 65:19). 


Or if it emerges after the signing of the documents - 
nov on anxd xyi: If a simpon is written on the prom- 
issory note itself, itis valid even ifitis in the possession of the 
creditor, and even if it is not signed by witnesses (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 16:10; Shulhan Arukh, 
Hoshen Mishpat 65:20). 


NOTES 


But the simpon emerges from the possession of a third 
party - why rp nnan xvi: The commentaries disagree 
as to the meaning of this clause. Some explain that both the 
promissory note and the simpon had been in the posses- 
sion of the trustee (Rabbeinu Tam). They explain that if only 
he simpon were in his possession, perhaps he had never 
been appointed by the creditor as a trustee (Ra’avad). Oth- 
ers understand that only the simpon was in his possession 
because had the promissory note also been in his posses- 
sion, the trustee's testimony that the debt was repaid would 
be accepted even without a simpon (Rashba; Rosh; Ran). 
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as we ask the witnesses whether the loan was repaid or whether 
it was not repaid. 


Come and hear another challenge from a baraita: A simpon upon 
which witnesses are signed" is valid. Apparently, it is valid even if 
it is found in the possession of the creditor, as no distinction is made. 
The Gemara answers: To what witnesses is the baraita referring? It 
is referring to witnesses of ratification. The fact that the simpon was 
ratified by the court proves its validity. 


The Gemara notes that this too stands to reason, from the fact that 

the baraita teaches in the latter clause: And a simpon upon which 

witnesses are not signed is invalid. What is meant by the expres- 
sion: Upon which witnesses are not signed? If we say that it means 

that there are no witnesses signed on it at all, does it need to be 

said that it is invalid? Rather, is it not referring to a simpon on 
which witnesses are signed, just not witnesses of ratification? 


The Gemara discusses the baraita itself cited above: A simpon upon 
which witnesses are signed is ratified by means of its signatories. 
If there are no witnesses signed on it, but the simpon emerges 
from the possession of a third party" serving as a trustee, or if it 
emerges after the signing of the documents," i.e., the simpon was 
written on the promissory note beneath the content of the note and 
the witnesses’ signatures, it is valid. 


The Gemara explains: The reason that it is valid if it emerges from 
the possession of a third party is that the creditor granted cred- 
ibility to the third party by placing the simpon in his possession. So 
too, the simpon is valid in a case where it emerges after the signing 
of the documents, as, if not for the fact that the debt was repaid, 
the creditor would not have undermined his note by allowing the 
simpon to be written on it. 
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One of the key conclusions of this chapter is that, contrary to the opinion of 
Sumakhos, in the case of a dispute between litigants the burden of proof rests upon 
the claimant. Therefore, the chapter dealt at length with questions of how the court 
should rule when it is not clear which litigant has presumptive ownership of the 
property and which is considered the claimant. 


The chapter established that merely sighting an ownerless item or declaring one’s 
acquisition of it is ineffective. The intent to acquire it must be expressed through a 
valid act of acquisition. Acquisition can also be effected by placing the item in one’s 
courtyard, or, by extension, in the four square cubits surrounding one’s person, 
provided that one had intent to acquire the item in question and no one else had 
prior rights to it. 


The court’s basic presumption, to the degree that it is not contradicted by known 
facts, is that neither litigant is being deliberately deceitful. Furthermore, even when 
it is clear that the claim of one of the litigants must be false, the court assumes that he 
is not necessarily lying outright. Rather, the assumption is that he is trying to avoid 
payment temporarily, and he does not lose his basic credibility as a result. Therefore, 
one who is suspect with regard to financial dishonesty is not consequently suspect 
with regard to oaths. This is the basis for the ability of an oath to provide final clari- 
fication of the validity of a litigant’s claims. 


Another matter discussed in the chapter is the rights of those who are indirectly 
affected by the litigation. Where their rights will be affected by a ruling of the court, 
and there is no way to ensure that they will not be harmed, the matter is frozen. 


In a case where the claim of one of the parties is completely unreasonable, the claim 
of the other party is accepted, even without proof. 


Summary of 
Perek | 
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Ifyou encounter your enemy's ox or his donkey going astray, you shall 
return it to him. If you see the donkey of him that hates you collapsed 
under its burden, you shall forgo passing him by; you shall release it 
with him. 

(Exodus 23:4-5) 


You shall not see your brother’s ox or his sheep wandering and dis- 
regard them; you shall return them to your brother. And if your brother 
be not near to you, and you know him not, then you shall bring it home 
to your house, and it shall be with you until your brother require it, 
and you shall restore it to him. And so shall you do with his donkey; 
and so shall you do with his garment; and so shall you do with every 
lost item of your brother, which shall be lost from him, and you have 
found it; you may not disregard it. You shall not see your brother's 
donkey or his ox fallen down by the way, and disregard them; you 
shall lift them with him. 


(Deuteronomy 22:1-4) 


The halakhot of returning a lost item in a case where the identity of its owner is clear 
are stated in considerable detail in the Torah. Less clear is the disposition of a lost 
item when it is temporarily or permanently impossible to locate the owner. It is nec- 
essary to examine the rights of the finder with regard to that item during the period 
that it is in his possession. Even in the relatively simple circumstance when the finder 
proclaims his find and another person claims ownership, the process through which 
that claim is verified also requires elaboration. 


More fundamental questions arise in a case where it is impossible to identify the 
owner of the lost item. While in that case the lost item presumably belongs to the 
finder, there is a fundamental question with regard to the conditions under which 
one may conclude that it is impossible to return the item. In other words, which lost 
items belong to the finder? How does one define the legal status of the ownership 
rights of the one who lost the item, and how does the finder eliminate those rights 
and acquire that item? 


The determining factor in this process is the owner's despair of recovering the item. 
When the owner of the lost item despairs of its recovery, it is tantamount to renounc- 
ing ownership of it, thereby rendering it available to all takers. Therefore, it is crucial 
to ascertain whether the owner despaired of its recovery and at what point that 
despair occurred. This question is tied to the matter of distinguishing marks on the 
item, the relationship between those marks and the owner’s despair, the validity of 
those marks as definitive proof of ownership, and more. 


The Gemara also addresses issues related to a lost item that is not acquired by the 
finder, e.g., the finder’s obligation vis-a-vis the item and the degree of his responsibil- 
ity. It further considers whether the finder has the right to utilize the item, and under 
what circumstances. 


The mitzva of returning a lost item is related to the mitzva of assisting another to 
load or unload his animal, e.g., if it collapsed under a burden, both in terms of their 
juxtaposition in the Torah and in terms of their essence. The Gemara analyzes when 
one is obligated to assist in unloading and loading, who is obligated, and who is 
exempt. The Gemara also clarifies whether the requirement to prevent suffering to 
animals plays a role in determining the application of this mitzva. 


These problems and others that emerge from them are the primary focus of this 
chapter. 


Introduction to 
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MI S HN A In a case where one discovers lost items, 


which found items belong to him, and 
for which items is one obligated to proclaim his find so that 
the owner of the lost items can come and reclaim them? 


These found items belong to him:™ If one found scattered 
produce," scattered coins, bundles of grain in a public area, 
round cakes of pressed figs,’ baker’s loaves,” strings of fish, 
cuts of meat, unprocessed wool fleeces that are taken from 
their state of origin" directly after shearing, bound flax stalks, 
or bound strips of combed purple wool,’ these belong to him, 
as they have no distinguishing marks that would enable their 
owners to claim them. This is the statement of Rabbi Meir. 


Rabbi Yehuda says: If one finds any lost item in which there 
is an alteration," he is obligated to proclaim his find. How so? 
If he found a round cake of pressed figs with an earthenware 
shard inside it or a loaf of bread with coins inside it, he is 
obligated to proclaim his find, as perhaps the owner of the item 
inserted them as a distinguishing mark by means of which he 
could reclaim his property in case it became lost. 


Rabbi Shimon ben Elazar says: If one finds any anpurya 


vessels, since their shape is uniform and they are indistinguish- 
able, he is not obligated to proclaim his find. 


NOTES 


These found items belong to him - 


thw niwy by: The 


from the owner to another, everyone agrees that in the case of 


mishna could have formulated its ruling parallel to the second 
half of the sentence: For these found items, one is not obligated 


to proclaim his find. The fact tha 
items belong to him, indicates 
finder unequivocally. Even were t 
that the item is his it would be to 
of distinguishing marks he presu 


it states instead: These found 
that the item belongs to the 
he owner to produce witnesses 
no avail, as due to the absence 
mably despaired of recovering 


the lost item (Ritva). Although in other cases the authorities 
disagree as to whether despair alone effects transfer of the item 


Dried figs and round cakes of pressed figs — nay niyy 
TPT: During the mishnaic and talmudic periods, figs were 
processed in different manners for different purposes. After 
they were picked and underwent preliminary processing, the 
figs were placed in the field to dry. At that stage they were 
called ketziot. Afterward, they were gathered and placed into 
barrels for storage, at which point they were called gerogerot. 
Occasionally, they were then pounded and pressed into cakes 
of dried figs known as deveilim. 


Baker's loaves — pinmby nina: Baker's loaves during mishnaic 
times were baked in a uniform mold and were therefore identi- 
cal. A homeowner's loaves were kneaded and baked according 
to personal taste. 


Strips of combed purple wool - rox by mw: These strips 
were bundles of wool that after preliminary washing and pro- 
cessing were combed into standard-sized tongue-shaped strips 
in preparation for spinning the wool into thread. The primary 
value of these woolen strips stemmed from their purple dye. 
This dye, like the sky-blue dye used in ritual fringes, was pains- 
takingly extracted from specific glands in snails by means of 
obscure, complex procedures. Purple dye was very expensive 
and donning purple garments was an indication of wealth and 
leadership. 


BACKGROUND 


a lost item despair by itself effects the transfer of the item from 
the owner to the finder. 


That are taken from their state of origin [medinatan] - pmpoa 
YT: Some explain that medinatan in this context refers to 
the knot in which they were typically bound with other fleeces 
after shearing. A similar usage, medanei, appears in tractate 
Shabbat (33b) referring to bundles of myrtle branches (Tosefot 
HaRosh). 


Fresco from Pompeii of baker selling bread 


HALAKHA 

These found items belong to him — bw nin by: If 
one finds an item that appears to be one that the owner 
would despair of finding, the item belongs to him. These 
typically are items with no distinguishing marks. Presum- 
ably, in such a case, even before the item is discovered by 
the finder the owner despaired of its recovery (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 15:8; Shulhan Arukh, 
Hoshen Mishpat 262:6-7, 9). 


If one found scattered produce — pyan niva xy: If one 
found scattered produce and it was scattered in a manner 
indicating that it had been deliberately placed there, he 
may not take it. If the produce was scattered in a manner 
indicating that it fell there, it belongs to him (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 15:8; Shulhan Arukh, Hoshen 
Mishpat 262:7). 


Any lost item in which there is an alteration - ww bs 
ny ia: If one finds a round cake of pressed figs with an 
earthenware shard inside it or a loaf of bread with coins 
inside it, he is obligated to proclaim his find due to it being 
non-standard, regardless of whether that alteration was 
intentional. The Rema, citing the Rosh, rules that in cases 
where there is uncertainty whether the alteration was hap- 
penstance or deliberate, one need not proclaim his find. 
The halakha of whether one must proclaim his find of a 
non-standard item whose alteration was unintentional is 
based on a dispute as to whether or not the correct version 
of the mishna attributes the first clause to Rabbi Meir, in 
which case the halakha is in accordance with the opinion 
of Rabbi Yehuda with regard to an item that is non-standard 
even if that alteration was not deliberate. According to the 
variant reading that eliminates attribution to Rabbi Meir, 
the first clause is an unattributed mishna, and the halakha 
is in accordance with the opinion of the unattributed 
mishna and not in accordance with the opinion of Rabbi 
Yehuda (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 15:11; 
Shulhan Arukh, Hoshen Mishpat 262:15). 
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BACKGROUND 


Cubit [amma] - mats: Several different measures are 
referred to as amma. The physical basis of this measure 
is the distance from the elbow to the end of the middle 
finger, called amma in Hebrew. The standard cubit is six 
handbreadths long, equaling 48 cm according to one opin- 
ion and 57.6 cm according to another. One also finds in 
the Talmud mention of expansive and compressed cubits 
(Firuvin 3b), as well as a cubit five handbreadths long (Sukka 
32b). Four standard cubits would be 192-230 cm. 


HALAKHA 

The gathering of grain on the threshing floor - xaw3n3 
sy 937: If one found a kav of produce scattered on the 
hreshing floor in an area of four by four cubits, even if it 
is not apparent that it had fallen, the produce belongs to 
he finder, as presumably the owner renounced ownership 
of it because he did not want to exert himself and gather 
it from the floor. The dilemmas with regard to a half-kav 
found in an area that measures two by four cubits; two 
kav found in an area that measures eight by four cubits; 
and a kav of sesame, pomegranates, and dates found in an 
area that measures four by four cubits remain unresolved. 
Therefore, the finder must leave them in place (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 15:12; Shulhan Arukh, 
Hoshen Mishpat 260:7). 


NOTES 

A half-kav in an area of two cubits - niay nwa ap yn: The 
dilemma here is with regard to a scenario where the ratio 
of dispersal between the produce and the floor is the same, 
i.e., half of the produce and half of the floor area. Therefore, 
it must be that the dimensions of the dispersal area are 
two by four cubits and not two by two cubits. Were it two 
by two, that would be one-quarter of the original area and 
it would be obvious that the owner would not renounce 
ownership (Ritva). 
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The mishna teaches as an example of items 
GEMARA amet 


that one finds without any distinguishing 
mark: If one found scattered produce. The Gemara asks: And how 
much produce in how large an area constitutes scattered produce? 
Rabbi Yitzhak says: It is considered scattered produce when it has 
a dispersal ratio of one kav in an area of four by four cubits.® 


The Gemara asks: What are the circumstances? If he found the 
produce scattered in a manner indicating that it came there by 
falling and was not deliberately placed there, then even if the vol- 
ume of produce in that area was greater than this limit, it should 
also belong to him, because there is no distinguishing mark that 
would enable the owner to reclaim it. And if he found produce 
scattered in a manner indicating intentional placement, then even 
if the volume of produce in an area that size was less than this limit, 
he should also not be allowed to keep the produce, as clearly the 
owner plans on returning to reclaim his produce. 


Rav Ukva bar Hama said: We are dealing with kernels of wheat 
that remained during the gathering of grain on the threshing 
floor." For kernels scattered with a dispersal ratio of one kav 
in an area of four by four cubits, whose gathering requires 
great exertion, a person does not exert himself and does not 
return and take them. Therefore, he renounces his ownership of 
them and one who finds the kernels may keep them. For kernels 
scattered in an area smaller than that, the owner exerts himself 
and returns and takes them. And therefore, he does not renounce 
his ownership of them. 


Rabbi Yirmeya’ raises a dilemma: If a half-kav of kernels were 
scattered in an area of two by four cubits," what is the halakha? 
The aspects of the dilemma are: In the case of one kav of kernels 
scattered in an area of four by four cubits, what is the reason that 
the owner renounces his ownership of the kernels? It is due to the 
fact that gathering the kernels requires great exertion. In the case 
of a half-kav of kernels scattered in an area of two by four cubits, 
since gathering them does not require great exertion, he does 
not renounce his ownership of them. Or perhaps, the owner 
renounces ownership in the case of one kav of kernels scattered 
in an area of four by four cubits due to the fact that they are not of 
significant value. In the case of a half-kav of kernels scattered in 
an area of two by four cubits, since they are certainly not of sig- 
nificant value, he renounces his ownership of the kernels. 


Rabbi Yirmeya raises a related dilemma: If two kav of kernels were 
scattered in an area of eight by four cubits, what is the halakha? 
The aspects of the dilemma are: If one kav of kernels is scattered 
in an area of four by four cubits, what is the reason that the owner 
renounces ownership? It is due to the fact that gathering them 
requires great exertion. This is true all the more so in the case of 
two kav of kernels scattered in an area of eight by four cubits, 
and since gathering them requires even greater exertion, the 
owner renounces his ownership of them. Or perhaps, the owner 
renounces his ownership in the case of one kav of kernels scattered 
in an area of four by four cubits due to the fact that they are not 
of significant value. But in the case of two kav of kernels scattered 
in an area of eight by four cubits, since they are of significant 
value, he does not renounce his ownership of them. 


PERSONALITIES 


Rabbi Yirmeya — mm3% +37: Rabbi Yirmeya was an amora who 
was born in Babylonia, studied there in his youth, and then 
moved to Eretz Yisrael. It was only upon his immigration to Eretz 
Yisrael that he became renowned as a Torah scholar. He studied 
there with the disciples of Rabbi Yohanan, who were the local 
Torah luminaries, particularly Rabbi Zeira and Rabbi Abbahu. 
Rabbi Yirmeya was especially sharp and would often test 
the boundaries of halakhic principles. Due to this conduct, he 


ed him to characterize the amora‘im of Babylonia as foolish 
Babylonians on several occasions. Notably, this criticism was 
submissively accepted by those Babylonian scholars. 

Rabbi Yirmeya became one of the most prominent Sages in 
Eretz Yisrael and his statements are often cited in both the Jeru- 
salem and the Babylonian Talmud. In Babylonia, his statements 
are often addressed with the phrase: They say in the West, as 
hey used the term West to characterize Eretz Yisrael. 


was temporarily expelled from the study hall. His sharp tongue 
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If one kav of sesame seeds was scattered in an area of four by four 
cubits, what is the halakha? The aspects of the dilemma are: In the 
case of one kav of kernels scattered in an area of four by four cubits, 
what is the reason that the owner renounces ownership? It is due 
to the fact that they are not of significant value. And in the case 
of sesame seeds, since they are of significant value he does not 
renounce his ownership of them. Or perhaps, the owner renounces 
ownership in the case of one kav of kernels scattered in an area of 
four by four cubits due to the fact that gathering them requires great 
exertion. That is true all the more so in the case of sesame seeds. 
Since gathering them requires even greater exertion, he renounces 
his ownership of them. 


If one kav of dates was scattered with a dispersal ratio of one kav in 
an area of four by four cubits, or if one kav of pomegranates" was 
scattered with a dispersal ratio of one kav in an area of four by four 
cubits, what is the halakha? The aspects of the dilemma are: In the 
case of one kav of kernels scattered in an area of four by four cubits, 
what is the reason that the owner renounces ownership? It is due 
to the fact that they are not of significant value; and also in the case 
of one kav of dates in an area of four by four cubits or one kav of 
pomegranates in an area of four by four cubits, since they are not 
of significant value he renounces ownership of the fruit. 


Or perhaps, the owner renounces ownership in the case of one kav 
of kernels scattered in an area of four by four cubits due to the fact 
that gathering them requires great exertion. And in the case of one 
kav of dates in an area of four by four cubits or one kav of pome- 
granates in an area of four by four cubits, since gathering them does 
not require great exertion he does not renounce his ownership of 
them. In all these cases, what is the halakha? The Gemara concludes: 
All these dilemmas shall stand unresolved. 


§ It was stated: 


With regard to one’s despair’ of recovering his lost item that is not 
a conscious feeling," i.e., were he aware of the loss of his property, 
he would have despaired of its recovery, but he was unaware of 
his loss when the finder discovered the item, Abaye said: It is not 
considered despair; the owner maintains ownership of the item, 
and the finder may not keep it. And Rava said: It is considered 
despair and the finder may keep it. 


The Gemara limits the scope of the dispute. In the case of an item 
on which there is a distinguishing mark, everyone agrees that 
despair that is not conscious is not considered despair. And even 
though we hear that he ultimately despairs of recovering the 
item, it is not considered despair, as when the item came into the 
possession of the finder, it was in a prohibited manner that it came 
into his possession. It is prohibited because when the owner learns 
that it fell from his possession, he does not despair of its recovery 
immediately. Instead, he says: I have a distinguishing mark on 
the item; I will provide the distinguishing mark to the finder, and 
I will take it. 


BACKGROUND 


Despair — waxy: This reference is to the owner's despair of recov- 
ering a lost or stolen item. The legal status of a lost item whose 
owner has despaired of its recovery is that of an ownerless item, 
and its finder may keep it. Ifa natural disaster, e.g., a flood, caused 


recovery from the moment it was swept away. Despair that is not 
conscious refers to a situation where the owner is not yet aware 
of his loss, but if he becomes aware of his loss, he will despair of 
its recovery. 


the loss, it may be presumed that the owner despaired of its 
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NOTES 

Sesame seeds, dates, pomegranates — yan pawa 
nia: Early commentaries question the necessity of the 
preponderance of dilemmas all revolving around the 
same uncertainty: Does the owner renounce ownership 
due to exertion or due to the insignificant value of the 
produce? One explanation is that these dilemmas were 
not raised together; rather each was raised in a differ- 
ent study hall and later collected. There are different 
nuances in each case, examining the relative proportion 
between the factors of exertion and value (Rashba). 

The Rambam has a variant reading in which the three 
types of produce are included in a single dilemma: What 
is the halakha when a kav consisting of different types of 
produce that require different levels of exertion and are 
of different value is scattered in an area of four cubits? 


NOTES 

Despair that is not a conscious feeling — Kow win? 

nyt: Ostensibly, the dispute between Abaye and Rava 

is identical to the general dispute with regard to retroac- 
tive designation, i.e., whether one determines the pres- 
ent status of an item based upon future developments. 
The Ra‘avad asks why Abaye and Rava limited their 
dispute to the narrow topic of unconscious despair and 

did not discuss the fundamental issue of retroactive des- 
ignation. Some say that the concept of retroactive desig- 
nation applies only to items whose status is clarified by 
actions performed in the future and not those clarified 

by knowledge acquired in the future (Or Same‘ah). Oth- 
ers explain that before an owner despairs it is prohibited 

to take the item, and one who takes it has committed an 

act of robbery. Therefore, even if Abaye held that there 
is retroactive designation, he would still maintain that 
despair in the future is ineffective in changing the status 
of the stolen item (Maharatz Hayyut). 
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NOTES §=—WW—____- 
The tide of the sea [zuto shel yam] - oby ort: This is Rashi's 
translation of this term. Rabbeinu Hananel explains it as the 
seabed. Others say that it refers to the area where the river 


spills into the sea, where the current is particularly strong 
(Rabbi Meir HaKohen). 


Come and hear - yaw x7: Some note that although the 
Gemara employs the same reasoning in rejecting most of the 
proofs, the preponderance of proofs that are deflected with 
the same forced answer can combine to constitute proof in 
and of itself (Hokhmat Manoah). 


In accordance with the statement of Rabbi Yitzhak who 
Says — VINT PM¥? aTTS: Tosafot ask why Rabbi Yitzhak did not 
state his explanation with regard to the proof cited from the 
mishna and instead stated it with regard to the baraita. Some 
answer that Rabbi Yitzhak stated his explanation with regard 
to neither the mishna nor the baraita; rather, he stated in gen- 
eral terms that human nature dictates that a person is prone 
to feel his money pouch constantly (Gilyon Tosefot HaRash). 


Round cakes of pressed figs — abot apy: The commentar- 
ies ask why the Gemara does not cite proof from the other 
cases in the mishna, e.g. strings of fish or cuts of meat. Some 
explain that since it is obvious that the items mentioned 
in those cases are heavy, those cases are addressed by the 
Gemara's discussion of cakes of pressed figs (Ramban, Ran). 


HALAKHA 


A person is prone to feel his money pouch — *wy o1% 
ipsa wow: One may keep scattered coins that he finds in 
a place frequented by the public, because a person is prone 
to feel his money pouch on constantly and presumably the 
owner was aware of his loss and despaired of recovering the 
coins (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 1:8 and 
Hilkhot Geneiva 4:10; Shulhan Arukh, Hoshen Mishpat 355:1). 


Round cakes of pressed figs — mat day: If one finds 
baker's loaves or cakes of pressed figs, they belong to him. 
Due to their weight, presumably the owner was aware shortly 
after they fell and despaired of their recovery (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 15:8; Shulhan Arukh, Hoshen 
Mishpat 262:3). 
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With regard to an item swept away by the tide of the sea" or by 

the flooding ofa river, even though the item has a distinguish- 
ing mark, the Merciful One permits the finder to keep it as we 

seek to state below, later in the discussion. 


When they disagree, it is with regard to an item in which there 
is no distinguishing mark. Abaye said: Despair that is not 
conscious is not considered despair, as he did not know that 
the item fell from him; therefore, he cannot despair of recover- 
ing it. Rava said: Despair that is not conscious is considered 
despair, as when he discovers that it fell from him, he will 
despair of its recovery; as he says upon this discovery: I have 
no distinguishing mark on the item. Therefore, itis considered 
from now, when the item fell, that he despairs. 


The Gemara proceeds to cite a series of proofs for and against 
the opinions of Abaye and Rava and provides a mnemonic 
representing those proofs: Peh, mem, gimmel, shin; mem, mem, 
kuf, gimmel, tet, yod; kaf, kaf, samekh, ayin, zayin. 


The Gemara suggests: Come and hear" a proof from the mishna: 
If one found scattered produce, it belongs to him. The Gemara 
asks: Why does it belong to him; isn’t the owner unaware that 
they fell from him? Apparently, despair that is not conscious 
is considered despair. The Gemara rejects that proof: Didn’t Rav 
Ukva bar Hama say: We are dealing with kernels of wheat 
that remained during the gathering of grain on the threshing 
floor? The owner knowingly left the kernels on the threshing 
floor because it was not worth his while to gather them. That 
is a deliberate loss, and therefore the despair is conscious. 
Therefore, this clause in the mishna is not relevant to the dispute 
in question. 


The Gemara suggests: Come and hear a proof from the mishna: 
If one found scattered coins, these belong to him. The Gemara 
asks: Why do they belong to the one who finds them; isn’t the 
owner unaware that they fell from him? Apparently, despair 
that is not conscious is considered despair. The Gemara rejects 
that proof: There too, it is not a case of unconscious despair, in 
accordance with the statement of Rabbi Yitzhak, who says:" 
A person is prone to feel his money pouch" constantly. Here 
too, a person is prone to feel his money pouch constantly; 
therefore, it is reasonable to assume that shortly after the coins 
fell, the owner became aware of his loss. 


The Gemara suggests: Come and hear a proof from the 
mishna: If one found round cakes of pressed figs" or baker’s 
loaves, these belong to him. The Gemara asks: Why do they 
belong to the one who finds them; isn’t the owner unaware 
that they fell from him? Apparently, despair that is not con- 
scious is considered despair. The Gemara rejects that proof: 
There too, it is not a case of unconscious despair. Since these 
items are heavy he knows that they fell, and it is reasonable to 
assume that shortly after they fell the owner became aware of 
his loss. 


The Gemara suggests: Come and hear a proof from the 
mishna: If one found strips of purple wool, these belong to 
him. The Gemara asks: And why do they belong to the one who 
finds them; isn’t the owner unaware that they fell from him? 
Apparently, despair that is not conscious is considered despair. 
The Gemara rejects that proof: There too, it is not a case of 
unconscious despair. Since they are significant and valuable, 
the owner feels around for them to ensure that they are not 
lost, and therefore, it is reasonable to assume that shortly after 
the strips fell, the owner became aware of his loss. This reasoning 
is in accordance with the statement of Rabbi Yitzhak with 
regard to coins. 
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The Gemara suggests: Come and hear a proof from a baraita: In 
the case of one who finds coins in synagogues, and in study halls, 
and in any place where the multitudes are found, these coins 
belong to him due to the fact that the owners despair of their 
recovery. Why do they belong to him; isn’t the owner unaware 
that the coins fell from him? Rabbi Yitzhak says: A person is 
prone to feel his money pouch constantly; therefore, it is reason- 
able to assume that shortly after the coins fell, the owner became 
aware of his loss. 


The Gemara suggests: Come and hear a proof from a mishna 
(Pea 8:1): From when is it permitted for any person to collect 
gleanings," which the Torah designates as exclusively for the poor 
(see Leviticus 19:9-10)? It is permitted once the nemushot have 
walked in the field. And we say in interpreting the mishna: What 
are nemushot?" And Rabbi Yohanan said: They are the elderly 
people who walk leaning on a cane." Since they walk slowly, they 
will see any stalks that remain and take them. Reish Lakish said: 
They are the second wave of gleaners who pass through the field 
after the initial gleaners, collecting any stalks that remain. 


The Gemara asks: And why is it permitted for any person to take 
the stalks, given that although the poor who are here renounce 
ownership of the stalks after seeing the nemushot pass through the 
field, there are poor people in another place who are unaware 
of the passing of the nemushot and do not renounce ownership? 
Apparently, despair that is not conscious is considered despair. The 
Sages say in rejecting that proof: Since there are poor people here, 
those poor people in the other places despair of the gleanings from 
the outset, and they say: The poor people who are there gather 
the gleanings. 


The Gemara suggests: Come and hear a proof from a mishna 
(Maasrot 3:4): If dried figs are found on the path, and even if they 
were found at the side of a field where dried figs are spread to dry, 
and likewise, if there is a fig tree whose branches extend over a 
path and one found figs beneath it, those figs are permitted and 
taking them is not prohibited due to the prohibition of robbery. 
And as these are ownerless property, one who finds them is exempt 
from the obligation to separate tithes."™ In the case of olives or of 
carobs, it is prohibited to take the fruit." 


Granted, the first clause of the mishna is not difficult according 
to the opinion of Abaye, as he can explain that one consciously 
despairs of recovering the dried figs. Since dried figs are significant 
and valuable, one feels around for them to ensure that they have 
not become lost. It is reasonable to assume that shortly after the 
fruits fell, the owner became aware of his loss and despaired of 
recovering them. In the case of the fig tree, too, one knows that it 
is acommon occurrence for the fruit of the fig tree to fall from the 
tree and he renounces ownership from the outset. 


From when is it permitted for any person to collect gleanings — 
vga oma oy ba manga: The Rambam rules that it is permitted 

for anyone to take gleanings from a field after the second wave of 
gleaners have completed passage through the field. The commen- 


HALAKHA 
Exempt from tithes - wya pa niwa: If one finds dried figs on 
a public path, even if they are found close to the edge of a field, 
he is exempt from the obligation to tithe the figs (Rambam Sefer 
Zera‘im, Hilkhot Ma‘aser 3:21). 


taries ask why the Rambam rules in accordance with the opinion 


of Reish Lakish, as the principle is that the halakha is in accordance 
with the opinion of Rabbi Yohanan in his disputes with Reish Lakish. 
Some explain that their dispute has no halakhic ramifications and 
they merely disagree with regard to the definition of the term 
nemushot (Kesef Mishne). The Radbaz suggests that Reish Lakish 


Fallen fruit — iwaw niva: One who finds olives beneath an olive 
tree or carobs beneath a carob tree is obligated to tithe them. If 
one finds figs beneath a fig tree, there is uncertainty as to whether 
or not he is obligated to tithe them (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 15:15; Shulhan Arukh, Hoshen Mishpat 260:6). 


merely explains Rabbi Yohanan’s opinion and does not disagree 
with him (Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 1:11). 


28317’ 19 - BAVA METZIA ' PEREK II: 21B 


NOTES 


Nemushot - niwm: In the Jerusalem Talmud, the 
term is meshoshot, meaning people who feel their way. 
Some explain that it refers to people who gather only 
insignificant gleanings that lack substance [mamash] 
(Geonim). 


Who walk leaning on a cane [tigra] - KWAN One: 
A variant reading cited by the geonim is tigda. Some 
explain that it means cane (Arukh), whereas others 
explain that it means the boundary of the field. 


Exempt from tithes — wy pa ninwa: The early 
commentaries discuss the reason for this exemption. 
Some explain that it is because they were ownerless 
property, and therefore one who takes possession of 
them is exempt from separating tithes. Others explain 
that it is because the labor associated with them has 
yet to be completed, either because there is a rabbinic 
ordinance to consider it unfinished, or because they 
were not yet brought into the house, a prerequisite for 
incurring the obligation of tithes (see Ritva). 


BACKGROUND 


Tithes — niwyn: By Torah law, certain portions of the 
agricultural crop are separated and designated for 
various purposes. According to most opinions, one is 
obligated by Torah law to tithe only grain, wine, and 
olive oil. By rabbinic ordinance, one is obligated to 
tithe any produce that grows from the ground. There 
are three main tithes: First tithe, which is given to a 
Levite, second tithe, which is brought to Jerusalem 
and consumed there by the owner of the produce, 
and poor man's tithe. These tithes are separated from 
produce only after the produce ripens, the farmer's 
labor has been completed, and the produce is brought 
into the house. 

One is exempt from tithing ownerless produce, 
and therefore one does not tithe Sabbatical year pro- 
duce, which is ownerless. Similarly, one need not tithe 
produce eaten in the course of a casual, incidental 
meal, e.g. fruit eaten straight from the tree. Most of 
the halakhot of tithes are detailed in tractate Ma‘asrot. 
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NOTES 


Since its appearance [hazuto] proves the identity of the 
owner — voy mi imum bnein: The Meiri explains that the 
word hazuto means its border. Since the fruit does not roll 
far, itis clear that it fell from the tree it is near. 


A fig becomes disgusting with its fall - andy) oy TKN 
Npwia2: Rashi explains that the owner renounces his own- 
ership of the fig. Josafot suggest that the fallen figs are not 
similar in appearance to those on the tree, and therefore 
the owner despairs of recovering them; there is a variant 
reading of the text that supports this explanation. 


Perek II 
Daf22 Amuda 


NOTES 


The Jordan — 73: Rashi explains that the halakha stated 
here about the Jordan River concerns lost items, and the 
same halakha applies to a lost item swept away by any 
river. The tanna mentioned the Jordan simply because 
hat was the river nearest to him. Most early commen- 
aries (Ramban; Rashba; Rosh; Ran) disagree with Rashi's 
explanation of the Gemara. They explain based on the 
Jerusalem Talmud that the halakha stated about the Jor- 
dan is unrelated to matters of lost items. Rather, since the 
Jordan demarcates the eastern border of Eretz Yisrael, the 
tanna is referring to the halakha in a situation where the 
Jordan alters its course eastward and thereby incorporates 
additional territory within the boundaries of Eretz Yisrael 
or alters its course westward and thereby excludes ter- 
ritory from the boundaries of Eretz Yisrael. Accordingly, 
he baraita is stating that the border is still defined by the 
Jordan River, and it has effectively taken or given land from 
one area to the other. Others explain that the reference is 
not to the Jordan, Yarden, but rather to yardan, meaning 
one who seeks to rob others (Ritva). 


If a river swept away one’s beams — vip m gpw: 
According to Rashi’s version and his explanation of the 
Gemara, most commentaries distinguish between this 
case, where the current sweeps away the items and places 
them nearby, and the case cited previously (21b) of the 
flooding of a river where the items are swept away to 
sea. Here, whether it is permitted for one to take the item 
is dependent upon whether the owner despaired of its 
recovery. There, no despair is necessary, because it is lost 
not only from the owner but from everyone (see Ramban, 
Rashba, Rosh, and Tosafot). 


LANGUAGE 


Bandits [listim] -— ppb: From the Greek Ayorrg, lestés, 
meaning robber. 
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But the latter clause of the mishna is difficult according to the 
opinion of Rava, as it teaches: In the case of olives or of carobs, it 
is prohibited to take the fruit. Apparently, despair that is not con- 
scious is not considered despair. Rabbi Abbahu said: The halakha 
ofan olive is different, since its appearance proves the identity of 
the owner," as the fruit fallen from the tree appears similar to the 
fruit on that tree, and even though the olives fall off the tree, the 
one who finds the olives knows that an olive tree that is located in 
a place that is owned by a specific person belongs to that person 
and the owner will not renounce ownership of his fruit. 


The Gemara asks: If so, then even in the first clause as well, it 
should be prohibited to take the fruit that fell from the fig tree. Rav 
Pappa said: A fig becomes disgusting with its fall" from the tree. 
Even if the fruit can be attributed to the tree of origin, since it is no 
longer fit for consumption, the owner would not want the fruit and 
consequently renounces his ownership of it. 


The Gemara suggests: Come and hear a proof from a baraita: A 
thief who took an item from this person and gave it to that person, 
and likewise, a robber who took an item from this person and 
gave it to that person, 


and likewise, in the case of the Jordan" River or another river that 
took an item from this person and gave it to that person, in all 
those cases, that which the person took, he took, and that which 
the person gave, he gave. Likewise, that which the river took, it 
took, and that which the river gave, it gave. The person who received 
the item need not return it. 


The Gemara asks: Granted in the cases of the robber and the 
Jordan River, one could say that the owner sees them take the 
item and despairs of its recovery; but in the case of the thief, who 
takes the item surreptitiously, does the owner see him take the item 
and would that lead him to despair? The Gemara explains: Rav 
Pappa interpreted the term thief in the baraita to be referring to 
armed bandits [listim];' therefore, the owner is aware that the item 
was taken and he despairs of its recovery. The Gemara asks: If so, 
this is the same as a robber, why mention two identical cases? The 
Gemara answers: The baraita mentioned two types of robbers; in 
both cases the owner was aware that his item was taken. 


The Gemara suggests: Come and hear a proof from a baraita: If 
a river swept away one’s beams," one’s wood, or one’s stones 
and placed them into the field of another, these items belong to 
the owner of the field due to the fact that the respective owners 
despaired of their recovery. The Gemara infers from the baraita: 
The reason they belong to the finder is that the owners despaired; 
but in an unspecified case, where it is not definitively known that 
the owners despaired, they do not belong to the finder. Apparently, 
despair that is not conscious is not considered despair. The Gemara 
rejects the proof: With what are we dealing here? It is a case where 
the owners are capable of rescuing the beams, wood, or stones; 
therefore, their decision not to rescue them is a clear indication 
of despair. 


If a river swept away one’s beams — Pip 7712 ew: An item 
that was swept away by a river belongs to the finder even if the 
owner strenuously protests that he did not despair of its recovery. 
Tosafot rule that if the owner pursued the item and it was at all 


HALAKHA 


possible, even if only with great difficulty, for him to recover the 
item, the finder must return it to him (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 6:1; Shulhan Arukh, Hoshen Mishpat 259:7, 
and in the comment of Rema). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


DOYS VI ON XDD KPK DTN 
x wn) DN- DPn pot 
PITA NIN NN - benh pina 
KDI NDT PAI PITIA pre HDX 
poi phy bya pina —jypoy 
- POTD Pee wrens x2 = POTTA 

ADRS] WANN 


KIW DIAT IAK T9 pow NA 
TE NI aA inana YT 
xow ow op) ivan mw Tinh 
py -ba own wwin ox nwa 
inann — xd ox) aiman inann 

aana 


DWA WWIN ON YT KIT pa 
man bya Kav aN ox bs 
ox nia byy by byi issn 
TN INDA - A Ma? yD 
wp) INA ININA PY -IXY ON) 
pay pa- poy pin owa 

TA ingan IB 


JIA ina yi NDIY) 
MI N? TT DUNT MIPS PNAN 


MENT MD KII AAA YT 


mow apie 


JAYT NPD wT Xan 937 
inna wT n now myw Kby 
Oe OAX DA OMS KI) MINA 
DAN 710 pombe niab Kam 

pony - pomby aX, pany 


The Gemara asks: If so, say the latter clause of the same baraita: 
If the owners were pursuing the items, the finder is obligated to 
return them. Ifit is a case where the owners are capable of rescu- 
ing the items, why did the baraita specifically cite a case where 
the owners were pursuing the items? Even if they were not pursu- 
ing the lost items, the items also remain in their ownership, as they 
did not despair of their recovery. The Gemara answers: With what 
are we dealing here? It is a case where the owners are capable of 
rescuing the items with difficulty. In that case, if the owners pur- 
sue the items, it indicates that they did not despair of their recov- 
ery, but if the owners do not pursue the items, it indicates that 
they despaired of their recovery. 


The Gemara suggests: Come and hear a proof from a baraita 
(Tosefta, Terumot 1:5): When did the Sages say that in the case 
where one separates teruma without the owner's consent," his 
teruma is considered teruma?® It is in a case where there was 
someone who entered another’s field and gathered produce from 
it and separated teruma" without the owner’s permission. If he 
is concerned that the owner will object to his actions and view it 
as robbery, his teruma is not teruma, but if he is not concerned, 
his teruma is teruma. 


The baraita continues: And from where would the gatherer know 
whether he should be concerned that the owner objects and views 
itas robbery or not? Ifthe owner came and found him separating 
teruma and said to him: You should have gone to take the produce 
of better quality and separate teruma from that, then if produce of 
better quality than the produce he had separated is found, his 
teruma is considered teruma, since the owner is assumed to have 
been sincere and pleased that the other has separated teruma from 
his produce. But if not, his teruma is not teruma, as it may be 
assumed that the owner was angry at him and was speaking sar- 
castically. The baraita adds: If the owners were gathering and 
adding to the teruma he had separated, indicating that they agree 
to his act of separation, either way, whether or not better-quality 
produce was found, his teruma is considered teruma. 


The Gemara questions the ruling of the baraita: But why is that 
the halakha, that if produce of better quality than the produce he 
had separated is found his teruma is teruma? At the time that he 
separated the teruma, he did not know that the owner would 
ultimately agree. The baraita states that the teruma is teruma from 
the moment he separated it, despite the fact that it was only later 
that he learned that the owner agreed. Apparently, in the case of 
despair as well, despair that is not conscious is considered despair, 
contrary to the opinion of Abaye. Rava interpreted the matter in 
accordance with the opinion of Abaye: This is a case where the 
owner designated him as an agent. 


So too, it is reasonable, as if it enters your mind that the owner 
did not designate him as an agent, would his teruma be teruma? 
But doesn’t the Merciful One state: “So you also shall set apart 
a gift unto the Lord of all your tithes” (Numbers 18:28)? Once 
the verse states “you,” the addition of the word “also” in the 
term “you also” serves to include an agent. Therefore, an agent 
separating teruma has the same halakhot as an owner separating 
teruma. Just as when you, the owner, separate teruma, it is with 
your knowledge, so too when your agent separates teruma, it 
must be with your knowledge. Evidently, in any event, one needs 
to be appointed as an agent to be capable of separating teruma 
for another. 


NOTES 


Gathered produce and separated teruma - 0%) op: Some 
explain that the reference is to one whom the owner allows 
to enter his field and collect produce for his own use. In this 


case, in addition to collecting produce for himself, he sepa- 
rates teruma on behalf of the owner (Ketzot HaHoshen, citing 
Shakh). 


HALAKHA 


One who separates teruma without the owner's con- 
sent - nyt xy pwn: With regard to one who desig- 
nates teruma from another's produce without his consent, 
including a case where he did not receive permission to 
enter the field, if the owner says: You should have gone to 
ake the produce of better quality and separate teruma, and 
here is higher-quality produce, his teruma is teruma. If there 
is no higher-quality produce, the teruma is not teruma. If 
he owner added to the teruma, the teruma is valid teruma 
even if there is no higher-quality produce. Contrary to the 
Gemara’s initial explanation that this is the halakha only in 
he case of an agent appointed by the owner of the field, 
he conclusion of the Gemara is that this is the halakha 
even when the owner did not appoint an agent (Rambam 
Sefer Zera’im, Hilkhot Terumot 4:3, and Kesef Mishne there). 


You, you also — OFX 03 DAK: One can appoint an agent to 
separate teruma and tithe his produce. This is derived from 
the additional word “also” in the verse (Rambam Sefer Zera’im, 
Hilkhot Terumot 4:1). 


BACKGROUND 


Teruma — maA: Whenever the term teruma appears with- 
out qualification, it is referring to teruma gedola, the great 
teruma. The Torah commands that the first fruit of one’s 
grain, wine, and oil be given to a priest (Deuteronomy 18:4; 
Numbers 18:12), and the Sages extended the scope of this 
mitzva to include all produce. This mitzva applies only in 
Eretz Yisrael. After one sets aside the first fruits, a certain 
portion of the produce must be set aside for priests, before 
he separates other tithes. 

Teruma is considered sacred and may be eaten only by 
a priest and his household while they are in a state of ritual 
purity (see Leviticus 22:9-15). To highlight that state of ritual 
purity, the Sages obligated the priests to wash their hands 
before partaking of it. This is the source for the practice of 
washing the hands before eating bread today. 

A ritually impure priest or a non-priest who partakes of 
teruma is subject to the penalty of death at the hand of 
Heaven. If teruma becomes ritual impure, it may no longer 
be eaten and must be burned. Nevertheless, it remains the 
property of the priest, and he may derive benefit from its 
burning. Nowadays, teruma is not given to priests because 
they have no definite proof of their priestly lineage. The 
obligation to separate teruma still remains, but only a small 
portion of the produce is separated. 
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NOTES 


It is from the crops of intermediate quality that he sepa- 
rates teruma — DNA KT mY: There is no prescribed 
measure by Torah law for teruma, and one may fulfill his 
obligation by separating a single kernel of grain from an 
entire crop. The Sages established a graduated scale of 
measures: One-fortieth of the crop for a generous gift, one- 
fiftieth for an average gift, and one-sixtieth for a miserly gift. 
With regard to the quality of the produce, the Sages did 
not establish a graduated scale, and one typically separates 
teruma from produce of intermediate quality (see Hokhmat 
Manoah). 


If produce of better quality than the produce he had 
separated is found - (72 ni9% OX: Some explain that 
in this case the agent was not familiar with the character 
of the owner of the field, but the subsequent approval 
of the owner retroactively reveals that the agent acted in 
accordance with the owner's wishes when he separated 
he high-quality produce as teruma (Maharatz Hayyut). 


Ameimar and Rav Ashi ate the fruit but Mar Zutra did not 
eat — Dag KY stn a "Dax WN I1) WAN: One explana- 
ion of the dispute between Ameimar, Rav Ashi, and Mar 
Zutra is that since the sharecropper has a share in the field, 
Ameimar and Rav Ashi ate from the produce based on the 
ikelihood that he was giving them produce from his share. 

ar Zutra, by contrast, was concerned that since the crop 
had not yet been divided between the owner and the 
sharecropper, the sharecropper might not compensate the 
owner of the field for the produce that he gave the Sages 
(Ramban; Rashba; Rosh). 


Only with regard to the matter of teruma - paw Kby 
aa maim: Some ask how Ameimar and Rav Ashi could 
respond to Mar Zutra's point that the statement: You should 
ave gone to take the produce of better quality and separate 
teruma, indicates consent of the owner only with regard to 
he matter of teruma, due to the fact that it is a mitzva. They 
explain that those Sages held that treating Torah schol- 
ars with the appropriate deference is also a mitzva, and 
herefore when the owner urges the sharecropper to offer 
hem high-quality produce, a mitzva is performed with his 
property (Shita Mekubbetzet). 

Mar Zutra, by contrast, distinguishes between separating 
teruma, which is a mitzva that is incumbent upon the owner 
o perform in any case, and therefore he does not mind if 
another performs it on his behalf, and giving gifts to Torah 
scholars, which is not a mitzva that is incumbent upon him, 
and therefore one may not presume that the owner would 
approve it. 


LANGUAGE 
Orchard [bustana] - xampia: From the Middle Iranian 
béstan, a compound word referring to a garden, composed 
of béy, meaning fragrant, and stan, meaning place, 
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Rather, with what are we dealing here? It is a case where the 
owner designated him as an agent and said to him: Go and 
separate teruma, but he did not say to him: Separate teruma 
from these specific crops. And when the owner’s intent is 
unspecified, and it is unclear which of his crops are meant to 
be separated when the agent separates teruma, it is from the 
crops of intermediate quality that he separates teruma." And 
in this case, the agent went and separated teruma from higher- 
quality produce, and the owner of the field came and found 
him and said to him: You should have gone to take the produce 
of better quality and separate teruma from that. If produce of 
better quality than the produce he had separated is found," 
his teruma is considered teruma. But if not, his teruma is not 
teruma, 


The Gemara digresses with a related incident: Ameimar,’ 
Mar Zutra,’ and Rav Ashi” happened to come to the orchard 
[levustana]: of Mari bar Isak.’ His sharecropper came and 
placed dates and pomegranates before them. Ameimar and 
Rav Ashi ate the fruit, but Mar Zutra did not eat" the fruit 
due to the concern that the sharecropper had provided them 
with the fruit without the approval of the owner of the field. 
Meanwhile, Mari bar Isak came and found them eating his 
fruit and said to his sharecropper: Why didn’t you bring the 
Sages fruit from those higher-quality fruits? 


Ameimar and Rav Ashi said to Mar Zutra: Now why is the 
Master not eating the fruit? But isn’t it taught in a baraita: In 
a case where the owner of the field came and found him and 
said to him: You should have gone to take the produce of 
better quality and separate teruma from that; if produce of 
better quality than the produce he had separated is found, his 
teruma is considered teruma. Here too, it is clear that Mari bar 
Isak approved of the actions of his sharecropper. Mar Zutra 
said to them that this is what Rava said: The Sages said that 
the statement: You should have gone to take the produce of 
better quality and separate teruma, indicates consent of the 
owner only with regard to the matter of teruma,’ due to 
the fact that it is a mitzva and the owner is amenable to having 
the mitzva fulfilled. But here, in this incident, itis due to shame 
that he said this: Why did you not bring these Sages fruit 
from those higher-quality fruits? He did not really want to give 
them the fruit. 


PERSONALITIES 


Ameimar — 432%: Ameimar was one of the great talmudic 
Sages of the fifth and sixth generations of Babylonian amora’im. 
Ameimar was born and raised in Neharde’a, where he studied 
and taught Torah, although it is likely that he also studied with 
the Sages of Pumbedita. The statements that he quotes are 
mainly from fifth-generation amora’im, students of Abaye and 
Rava. It appears that he served as a rabbi and religious j 
Neharde’a, where he established various rabbinic regulations, 
but he also wielded influence in many other places, including 
Mehoza. The leaders of the following generation, including Rav 
Ashi, were his disciples. He had a son named Mar who studied 


with Rav Ashi during Ameimar’s lifetime. 


The Gemara frequently mentions meetings between Mar 
Zutra, Ameimar, and Rav Ashi, some of which may well have 
been formal conferences of the leaders of Babylonian Jewry 
of that generation. 


Rav Ashi - *w 31: Rav Ashi was a sixth-generation Babylonian 
Sage whose primary undertaking was the redaction of the 
Babylonian Talmud together with Ravina. He was born in the 
year 352 CE and studied with Rav Kahana. Rav Ashi reestablished 
the academy in Sura, which had been closed since the time of 
Rav Hisda, and he led the yeshiva for sixty years. 


udge in 


Mari bar Isak — pox Va V2: Mari is mentioned in various places 
in the Talmud. Some say that there were two people with this 


Mar Zutra — x14 Wa: A colleague of Rav Ashi, Mar Zutra was 
one of the leading Sages of his generation and a disciple- 
colleague of Rav Pappa and Rav Nahman bar Yitzhak. Beyond 
his greatness in halakha and aggada, Mar Zutra was a noted 
preacher, and his homiletic interpretations are cited throughout 
the Talmud. He apparently held an official position as the scholar 
and preacher of the house of the Exilarch. Late in his life, he was 
appointed head of the yeshiva of Pumbedita. 


name (Tosafot, Yevamot 21b), although the references might be 
to one person who lived a long life. 

Mari bar Isak was very wealthy, and several of the Sages 
were visitors to his home. As stated here, the Sages believed 
that he used his wealth improperly. That led them to reverse the 
standard regulations of evidence with regard to him and place 
the onus of evidence upon him. His displays of generosity were 
also treated with suspicion. 
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The Gemara suggests: Come and hear another proof from a 
baraita with regard to despair that is not conscious. It is written: 

“And if any part of their carcass falls upon any sowing seed that is 
to be sown, it is ritually pure. But when water is placed upon the 
seed, and any part of their carcass falls thereon, it is ritually impure 
unto you” (Leviticus 11:37-38). Produce becomes susceptible to 
contracting ritual impurity only after coming into contact with 
one of seven liquids: Wine, honey, oil, milk, dew, blood, and water. 
It is taught in the baraita: If the dew is still upon the produce 
and has not yet dried, and if the owner was glad that the dew 
moistened the produce and kept it fresh, that produce falls into 
the category of: “But when water is placed upon the seed,” and 
the produce is susceptible to contracting ritual impurity. If the 
produce had dried when the owner found it, then even though 
he was glad that the dew had moistened the produce, 


the produce is not in the category of: “But when water is placed 
[khiyuttan] upon the seed,” and the produce is not susceptible to 
contracting ritual impurity." 


What is the reason that if the produce dried, the fact that the 
owner is glad does not render it susceptible to ritual impurity? Is 
it not due to the fact that we do not say: Since the matter was 
revealed that he is amenable to the moisture now, he was also 
amenable from the outset? The same should be true with regard 
to despair that is not conscious. The fact that when he becomes 
aware of his loss he despairs of its recovery does not indicate 
that he despaired from the outset, contrary to the opinion of 
Rava. The Gemara rejects the proof: It is different there, as 
although the phrase is vocalized to mean: “When it is placed,” it 
is written: When one places [ki yitten], from which it is derived 
that the produce is rendered susceptible to ritual impurity only 
if the owner places the liquid on the produce. 


The Gemara asks: If so, in the first clause of the baraita, too, 
the produce should not be rendered susceptible to contracting 

impurity, because the dew fell on the produce and was not placed 

there by the owner. The Gemara answers: There, the explanation 

is in accordance with the opinion of Rav Pappa, as Rav Pappa 

raised a contradiction: The verse states: “But when water is 

placed [vekhi yuttan] upon the seed, and any part ofa carcass falls 

thereon, it is ritually impure unto you” (Leviticus 11:38). The word 

“yuttan” is written in the defective form, as if it says “ki yitten? 
Accordingly, this would mean that one must actively place the 

water on the produce. Yet, we read it, based on the tradition as to 

its correct pronunciation, as if it is written “ki yuttan,”® which 

includes any situation where the produce becomes wet. How so? 

How can the way the verse is written and the way it is read be 

reconciled? 


Rav Pappa explains that we require that the situation described 
by the words “when water is placed [ki yuttan]” be similar to 
the situation described by the words: When one places [dekhi 
yitten]: Just as the term places [yitten] indicates that it is with 
the knowledge of the owner that the produce becomes wet, as he 
himself is placing the water, so too, the term “is placed [ yuttan]” 
means that it is with his knowledge" that the produce becomes 
wet, despite the fact that he did not place the water himself. 
Therefore, no proof may be cited with regard to the matter of 
despair, where there is no Torah derivation requiring awareness 
from the outset. 


NOTES 


Susceptibility to ritual impurity — mya mwa: By Torah 
law, food becomes ritually impure only ifa liquid is first placed 
upon it. Food is considered susceptible to contracting ritual 
impurity only if certain conditions were met as it became 
damp. Primary among them are: It must be dampened by 
one of seven liquids, i.e., wine, blood, oil, milk, dew, honey, 
or water; it must be dampened with the knowledge and 
approval of the owner; and it must be dampened after being 
detached from the ground. The numerous halakhot governing 
what constitutes approval are explained primarily in tractate 
Makhshirin. 


BACKGROUND 

Ki yitten...ki yuttan — JAW +3...}m +3: Although the Hebrew 
writing in a Torah scroll does not have vowels, certain conso- 
nants, known as matres lectionis, literally, mothers of reading, 
are occasionally inserted to indicate the correct pronuncia- 
tion of the word. This is not done consistently. A word can 

thereby be written defective, without these additional letters, 
or plene, with them. Some Sages maintain that the tradition 

of the manner in which the verses in the Torah are written is 

authoritative, and one derives halakhot based on the spelling 

of the words. By contrast, others hold that the vocalization of 
the Torah is authoritative, meaning that one derives halakhot 
based on the pronunciation of the words, although it diverges 

from the spelling. This dispute applies only when the written 

and vocalized texts of the Torah are entirely different. If it is 

possible to reconcile the two readings, as is the case here, this 

is certainly preferable (Tosefot Tukh). 


HALAKHA 

So too when it is placed also with his knowledge - +3 4X 
myth 27%: If any of the seven liquids: Wine, blood, oil, milk, 
dew, honey, or water, fell onto food with the approval of its 
owner, the food is rendered susceptible to contracting ritual 
impurity. Even if the liquid dries, the food remains susceptible 
to contracting ritual impurity (Rambam Sefer Tahara, Hilkhot 
Tumat Okhalin 1:2). 
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HALAKHA 


Which is lost from him and is not available to be found 
by any person - DI% b> byx TAYA Ap aa TARY: In 
the case of one who rescues an item from a wild animal, 
e.g. a lion or bear, or from being swept away by the tide 
of the sea or the flooding of a river, the item belongs to 
him even if the owner strenuously objects. The Rema 
rules that nevertheless the righteous course of action (see 
Deuteronomy 6:18) is to return it to its owner (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 11:10; Shulhan Arukh, 
Hoshen Mishpat 259:7, and in the comment of Rema). 


PERSONALITIES 


Abaye - 3%: Abaye was a fourth-generation Babylonian 
amora, and was one of the outstanding Sages of the 
Talmud. Abaye was orphaned at the time of his birth and 
raised by his paternal uncle, Rabba. Some say that his 
real name was Nahmani or Kilil and that Abaye was just 
a nickname. The woman who assisted his uncle in rais- 
ing him impressed upon him many life lessons that he 
quoted in her name. There are several incidents related 
in the Gemara that illustrate his intelligence even as a 
child, including some where his adoptive father, Rabba, 
tested his knowledge. 

Although Rabba was a priest and the head of his 
yeshiva, he lived in poverty, as did Abaye. Growing up in 
his uncle's home, Abaye was aware of the difficulties of 
scholars who were without financial means. The Gemara 
in tractate Berakhot (35b) relates that he testified that 
many were successful following the path of Rabbi Yish- 
mael, who instructed his students to plow, plant, and 
harvest in the appropriate time. Very few of them were 
successful following the path of Rabbi Shimon bar Yohai, 
who taught that one should devote himself entirely to 
Torah and ignore worldly concerns. 

Abaye was the primary student of Rabba and of Rav 
Yosef, and after the latter's death Abaye succeeded him 
as the head of the yeshiva in Pumbedita. He celebrated 
the study of Torah and would announce a holiday for the 
scholars whenever one of them completed a tractate. In 
addition to Abaye's prominence as a Torah scholar, he was 
known for his righteousness and his acts of kindness. His 
son, Rav Beivai bar Abaye, was also a prominent Torah 
scholar. 

Abaye's exchanges and halakhic disputes with his 
uncle and, even more so, with Rav Yosef, can be found 
throughout the Talmud. His disputes with his colleague 
Rava are especially significant. Their disputes, known as 
the discussions of Abaye and Rava, are examples of pro- 
found and edifying disputes and are among the founda- 
tions of the Babylonian Talmud. In these disputes, with 
six exceptions, the halakha is ruled in accordance with 
the opinion of Rava. 


BACKGROUND 


Repugnant creatures and creeping animals - $p% 
mw: This is a phrase meant to include all non-kosher 
animals. Tosefot Yom Tov distinguishes between the two 
terms: Repugnant creatures [shekatzim] refers to small 
sea and land creatures, as well as birds and insects cat- 
egorized as shekatzim in the Torah. The term creeping 
animals [remasim] refers to worms and other creatures 
that infest produce, believed to originate through spon- 
taneous generation. 
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The Gemara suggests: Come and hear a proof from that 
which Rabbi Yohanan says in the name of Rabbi Yishmael ben 
Yehotzadak: From where is it derived with regard to a lost 
item that the river swept away that it is permitted for its finder 
to keep it? It is derived from this verse, as it is written: “And 
so shall you do with his donkey; and so shall you do with his 
garment; and so shall you do with every lost item of your 
brother, which shall be lost from him, and you have found it” 
(Deuteronomy 22:3). The verse states that one must return that 
which is lost from him, the owner, but is available to be found by 
any person. Excluded from that obligation is that which is lost 
from him and is not available to be found by any person;" it is 
ownerless property and anyone who finds it may keep it. 


And the prohibition written in the verse against keeping an item 
that is lost only to its owner is similar to the allowance" to keep 
an item lost to all people that is inferred from the verse; just as in 
the case of the allowance, whether there is a distinguishing mark 
and whether there is no distinguishing mark, it is permitted for 
the finder to keep it, so too in the case of the prohibition, whether 
there is a distinguishing mark and whether there is no distin- 
guishing mark, it is prohibited for the finder to keep it, until there 
is proof that the owner despaired of its recovery. The Gemara 
concludes: The refutation of the opinion of Rava is indeed a 
conclusive refutation. 


And although in disputes between Abaye and Rava, the halakha 
is typically ruled in accordance with the opinion of Rava, the 
halakha is in accordance with the opinion of Abaye? in the 
disputes represented by the mnemonic: Yod, ayin, lamed; kuf, 
gimmel, mem." 


Rav Aha, son of Rava, said to Rav Ashi: And now that the opin- 
ion of Rava was conclusively refuted, and the halakha is that 
despair that is not conscious is not considered despair, if those 
dates are blown off the tree by the wind," how do we eat them? 
Perhaps their owner did not despair of their recovery. Rav Ashi 
said to him: Since there are repugnant creatures and creeping 
animals that eat the dates after they fall, the owner despairs 
of their recovery from the outset. Therefore, one who finds the 
dates may keep them. 


NOTES 


And the prohibition is similar to the allowance - XTIDX) 
KPIT KT: The early commentaries found this proof diffi- 
cult, particularly the clause that begins as: Just as in the case o 
the allowance. How does the comparison between allowance 
and prohibition emerge from the preceding derivation? The 
Ba'al HaMaor concludes that the comparison between them 
is not inferred from the derivation; rather, it is an independen 
statement added by Rabbi Yohanan. Most commentaries rejec 
that opinion, as, were it an amoraic statement, it could no 
conclusively refute Rava’s opinion (see Ra’avad and Ramban). 
Rather, they explain that the inference is from the fact that it was 
necessary for the Torah to teach that if one found a lost item tha 
cannot be found by any person, it belongs to him. Apparently, 
if one found a lost item that had the potential to be found by 
any person, it belongs to him only in certain circumstances (see 
Ramban, Rashba, and Rosh). 


Yod, ayin, lamed; kuf, gimmel, mem - "3p boy: Rashi explains 
that yod represents the dispute here with regard to whether 
despair that is not conscious [yeush shelo midaat] is considered 
despair. Abaye holds that it is not. 

Ayin represents the dispute (Sanhedrin 27b) with regard to 
whether a conspiring witness [ed zomem] is disqualified retro- 
actively or only from when he is convicted in court. Abaye holds 
that he is disqualified retroactively. 

Lamed represents the dispute (Eiruvin 15a) with regard to 
whether a side post [/ehi] at the entrance to an alleyway that 
was not placed by human hand is considered a valid side post. 
Abaye holds that it is a valid side post. 


Kuf represents the dispute (Kiddushin 51a) with regard to 
whether betrothal [kiddushin] that is not given to consumma- 
tion takes effect and requires a bill of divorce to dissolve it. Abaye 
holds that the betrothal takes effect. 

Gimmel represents the dispute (Gittin 34a) with regard to 
whether disclosure of intent with regard to bills of divorce [get] 
is significant. Abaye holds that it is not significant. 

Mem represents the dispute (Sanhedrin 27b) with regard to 
whether an apostate [mumar] who displays insolence vis-a-vis 
God by eating unslaughtered animal carcasses is disqualified 
from bearing witness. Abaye holds that he is disqualified. 

Rabbeinu Tam explains that the letter lamed represents the 
dispute with regard to how a zava who gave birth [leida] and 
did not bleed counts the tally of the days of the zava. The early 
commentaries of Narbonne explain (Pesahim 25b) that the lamed 
represents the dispute with regard to a case where one is pro- 
hibited from deriving benefit from an item and has no intent to 
derive benefit from it, but deriving benefit from it is unavoidable 
la efshar|, where Abaye rules that it is permitted for one to derive 
benefit from it. 


Dates blown off the tree by the wind — xt "Wan: It appears 
hat the Gemara is referring specifically to dates because they 
are sweet and are consumed by most animals. In addition, date 
rees grow tall and when the wind blows dates off the tree they 
all far from the tree (Rambam). 


Repugnant creatures and creeping animals - WWAN DYP: 
The Meiri understands that these creatures eat the fruit on the 
ree, causing them to fall. 
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Rav Aha asked: Perhaps the tree belonged to minor orphans 
who, because they are not capable of relinquishing property, 
cannot despair of recovering the dates from the outset. Accord- 
ingly, what is the justification for eating found dates? Rav Ashi said 
to him: We do not presume a valley to be land belonging to 
orphans, and therefore that is not a concern. 


Rav Aha asked: If the presumptive status of the trees was pre- 
viously established as belonging to orphans, what is the halakha? 
If the trees are surrounded by fences" that prevent repugnant 
creatures and creeping animals from gaining access, what is the 
halakha? Rav Ashi said to him: The dates are forbidden in those 
cases. 


§ The mishna teaches that if one found bundles of grain in a 
public area, these belong to him. Rabba says with regard to this 
ruling: And this is the halakha even with regard to an item on 
which there is a distinguishing mark. The Gemara comments: 
Apparently, Rabba holds that the legal status of a distinguishing 
mark that is prone to be trampled is not that ofa distinguishing 
mark. Since the owner of the lost item knows that the mark is 
prone to be trampled, he does not rely on it and he despairs of 
recovering the item. Rava said: The Sages taught this halakha only 
with regard to an item on which there is no distinguishing mark, 
but with regard to an item on which there is a distinguishing 
mark, the one who finds it is obligated to proclaim his find. The 
Gemara comments: Apparently, Rava holds that the legal status 
of a distinguishing mark that is prone to be trampled" is that of 
a distinguishing mark. 


And there are those who teach the dispute with regard to this 
halakha independent of the mishna." With regard to the legal 
status of a distinguishing mark that is prone to be trampled, 
Rabba says: It is not a distinguishing mark. And Rava says: It is 
a distinguishing mark. 


The Gemara cites proof from that which we learned in a baraita: 
If one finds bundles of grain in a public area, these belong to him; 
if he finds them in a secluded area," the finder takes them and 
proclaims his find. What are the circumstances? If it is a case 
where there is no distinguishing mark on the bundles, when one 
finds them in a secluded area, what does he proclaim? Rather, is 
it not a case where there is a distinguishing mark on the bundles, 
and there is then a reason for him to proclaim his find. And yet, it 
is taught in the baraita that ifhe finds the bundles in a public area 
those bundles belong to him. Apparently, a distinguishing mark 
that is prone to be trampled is not a distinguishing mark. This 
is a conclusive refutation of the opinion of Rava. 


NOTES 


Fences [kerakhta] - x73273: Rabbeinu Hananel explains that 
kerakhta is referring to trees that grow in the city, where ani- 
mals are less common. Others understand that it is referring to 
mats unfurled under the tree to catch the falling dates (Shita 
Mekubbetzet). The Meiri explains that it is referring to entire 
branches that fall. According to his opinion, the owner despairs 
of those fruits that fell because he suspects they were eaten by 
repugnant creatures. The owner does not consider the possibility 
that an entire branch will fall, and therefore does not despair of 
recovering its fruits. 


A distinguishing mark that is prone to be trampled — j2°D 
pr) nwy: If trampling is a concern, why does the mishna 
teach (24b) that one is obligated to proclaim one’s find of piles 
of produce or piles of coins? The Ramban answers that one will 
avoid trampling produce based on the halakha (see 23a) that 
one may not pass by food lying on the ground without picking 


it up. Similarly, one will avoid stepping on money because it 
is valuable. 


And there are those who teach the dispute with regard 
to this halakha independent of the mishna — »373 KXN) 
75) ‘IND KYIV xm: Some posited a practical difference 
between the two presentations of the dispute. If it is indepen- 
dent of the mishna, there is a fundamental dispute with regard 
to all cases. If it is related to the mishna, perhaps the halakha 
would be different in a city with a gentile majority (Maayanei 
HaHokhma). 


Secluded area — m7 Mw": Although this term is usually trans- 
lated as private property, here the reference is not to full- -fledged 
private property, as in that case the finder would have no right 
to trespass there. Rather, the reference is to a field through 
which few people pass or to ruins (Rashi; Rabbeinu Yehonatan 
of Lunel). 
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NOTES 

He proclaims the location — Dip 11312: According to 
Rashi the finder proclaims that he found an unspeci- 
fied item in a certain location and the owner describes 
the item and claims it. Tosafot explain that the finder 
proclaims that he found a specific item and the owner 
claims it by describing its location. Others explain that 
the finder proclaims the general area where he found 
the item and the owner describes the precise location 
(Shita Mekubbetzet). 


Perek II 
Daf23 Amuda 


HALAKHA 


Bundles of grain — niay13: If one found small bundles 
of grain in a public area, they belong to him. If he 
ound them in a secluded area, they belong to him 
only if he found them in a manner indicating that they 
had fallen there. If he found them in a manner indicat- 
ing that they had been placed there purposefully, he 
proclaims his find, in accordance with the opinion of 
Rava that location is a distinguishing mark. In the case 
of large sheaves of grain that tend to remain in place, 
he proclaims his find in any event (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 15:8; Shulhan Arukh, 
Hoshen Mishpat 262:9). 
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Rava could have said to you: Actually, it is a case where there is 
no distinguishing mark on the bundles. And with regard to that 
which you said: When one finds them in a secluded area, what 
does he proclaim? He proclaims that the owner should provide 
the location" where he lost the bundles and thereby recover his 
bundles. And Rabba said: The location, provided by the owner, is 
not a distinguishing mark that would enable the return of an item 
to its owner. As it was stated that the amora’im disputed this matter: 
With regard to location, Rabba says: It is not a distinguishing 
mark, and Rava says: It is a distinguishing mark. 


The Gemara suggests: Come and hear a proof from a baraita: If one 
finds bundles of grain in a public area, these belong to him; if he 
finds them ina secluded area, the finder takes them and proclaims 
his find. And with regard to the sheaves, i.e., large bundles, whether 
he finds them in a public area or whether he finds them in a 
secluded area, the finder takes them and proclaims his find. How 
does Rabba explain the baraita, and how does Rava explain the 
baraita? Rabba explains, according to his line of reasoning, that 
the baraita is referring to bundles with a distinguishing mark. And 
Rava explains, according to his line of reasoning, that the baraita 
is referring to bundles whose location is their distinguishing mark. 


The Gemara elaborates. Rabba explains, according to his line of 
reasoning, that the baraita is referring to bundles with a distin- 
guishing mark: If one finds bundles of grain ina public area, these 
belong to him due to the fact 


that they are trampled. Even if there had been a distinguishing 
mark on the bundles it would have been destroyed when it was 
trampled. If he finds them in a secluded area, the finder takes the 
sheaves and proclaims his find, as due to the absence of pedestrian 
traffic they are not trampled and the distinguishing mark remains 
intact. And with regard to the sheaves, whether he finds them ina 
public area or whether he finds them in a secluded area, the finder 
takes them and proclaims his find. Since they protrude high above 
the ground, they are not trampled. 


And Rava explains, according to his line of reasoning, that the 
baraita is referring to bundles whose location is their distinguishing 
mark: If one finds bundles of grain" in a public area, these belong 
to him due to the fact that they are kicked and they consequently 
roll to a different location than where they were placed. Ifhe finds 
them in a secluded area, he is obligated to proclaim his find. Due 
to the absence of pedestrian traffic they are not kicked and do not 
roll, and they therefore remain in the location where they were 
placed. And with regard to the sheaves, whether he finds them in 
a public area or whether he finds them in a secluded area, the 
finder takes them and proclaims his find. Since they are heavy, 
they do not roll when kicked. 


The Gemara suggests: Come and hear a proof from the mishna: If 
one found baker’s loaves, these belong to him. The Gemara infers: 
But if one finds loaves of a homeowner, he is obligated to proclaim 
his find. What is the reason? When one finds loaves of a home- 
owner he is obligated to proclaim his find because there is a dis- 
tinguishing mark on the loaves. As each person shapes his loaves 
in a unique manner, it is known that the loaves of a person belong 
to that person. And there is no difference if the loaves were found 
in a public area, and there is no difference if the loaves were found 
in a secluded area; the finder takes the item and proclaims his 
find. Apparently, the legal status of a distinguishing mark that is 
prone to be trampled is that of a distinguishing mark. This is a 
conclusive refutation of the opinion of Rabba. 
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Rabba could have said to you: There, this is the reason that 
one must return the loaves of a homeowner found in a public 
area. It is due to the fact that one does not pass by food™ with- 
out picking it up. Therefore, it can be assumed that it will not be 
trampled. The Gemara asks: But aren’t there gentiles“ who do 
not treat food with deference and who will trample the loaves? 
The Gemara answers: Gentiles are concerned that the loaves were 
placed in a public area for reasons of sorcery. The Gemara asks: 
But aren’t there beasts and dogs that will trample the loaves? The 
Gemara answers: The mishna is referring to a place where beasts 
and dogs are not commonly found. 


The Gemara suggests: Let us say that this dispute between Rabba 
and Rava is parallel to a dispute between tanna’im in the mishna. 
Rabbi Yehuda says: If one finds any lost item in which there is 
an alteration, he is obligated to proclaim his find. How so? If he 
found a round cake of pressed figs with an earthenware shard 
inside it, or a loaf of bread with coins inside it, he must proclaim 
his find. One may conclude by inference that the first tanna of 
the mishna holds that even in that case those items belong to him. 


In explaining the tannaitic dispute, the Sages assumed that every- 
one agrees that the legal status of a distinguishing mark that 
could come to mark an item on its own without having been 
placed there intentionally is that of a distinguishing mark, and 
everyone agrees that one passes by food without picking it up. 
Accordingly, what is the basis of their dispute? Is it not with 
regard to the matter of a distinguishing mark that is prone to 
be trampled that they disagree? As one Sage, the first tanna, 
holds that its legal status is not that of a distinguishing mark, and 
one Sage, Rabbi Yehuda, holds that its legal status is that of a 
distinguishing mark. 


Rav Zevid’ said in the name of Rava: Ifit enters your mind that 
the first tanna holds that the legal status of a distinguishing mark 
that is prone to be trampled is not that of a distinguishing mark 
and that one passes by food without picking it up, then in the 
case of loaves of a homeowner that were found in a public area, 
where the loaves would be trampled and their distinguishing mark 
destroyed, why does he proclaim his find? 


Rather, Rav Zevid said in the name of Rava that everyone holds 
that the legal status of a distinguishing mark that is prone to be 
trampled is that of a distinguishing mark and that one passes 
by food without picking it up. And here, it is with regard to the 
legal status of a distinguishing mark that could come to mark an 
item on its own that they disagree. The first tanna holds that 
the legal status of a distinguishing mark that could come to 
mark an item on its own is not that of a distinguishing mark, 
and Rabbi Yehuda holds that the legal status of a distinguishing 
mark that could come to mark an item on its own is that of a 
distinguishing mark. 


Rav Zevid - at 31: A fifth-generation Babylonian amora, Rav 
Zevid was a preeminent disciple of Abaye and Rava, and cited 
numerous statements in their names. He participated in tal- 
mudic discussions with the prominent amora’‘im of his genera- 
tion. Apparently, he devoted considerable time to the analysis 
of baraitot that emerged from the study hall of Rabbi Oshaya. 


PERSONALITIES 


After Rava's death there was a split in his yeshiva and Rav Zevid 
headed the Pumbedita branch for approximately ten years. The 
Gemara relates that he was poisoned by servants of the Exilarch 
who took umbrage at his stringent halakhic decision with regard 
to an egg roasted by an idolater, contrary to the ruling of the 
Exilarch (Avoda Zara 38b). 


NOTES 

One does not pass by food - poaieatby pyaya py: Most 
commentaries understand this to mean that one does 
not pass by food on the ground without picking it up. 
Others say that it means that it is prohibited to trample 
food (Meiri; Ritva). In both explanations, the reason is the 
same: One may not treat food in a contemptuous manner. 
Any food fit for human consumption must be treated with 
appropriate deference. 


But aren't there gentiles — O32 KXN XT: Early com- 
mentaries note that if there is a gentile majority in the area 
in question, the lost item should belong to the finder for 
that reason alone. Therefore, it must be that in the case 
here there is a gentile minority. Apparently, there is a 
distinction between despair about recovering lost items, 
which exists only where there is a majority of gentiles, and 
concern that the item will be trampled, which exists even 
where there is a minority of gentiles (Rashba). 


HALAKHA 
One does not pass by food - phais by pyaya pr: It is 
prohibited for one who sees a food item on the ground 
to leave it there. Rather, he lifts it and places it where it 
will not be trampled (Shulhan Arukh, Orah Hayyim 180:4, 
and Magen Avraham there). 
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And Rabba could have said to you that everyone agrees that the legal 
status of a distinguishing mark that is prone to be trampled is not 
that of a distinguishing mark and that one does not pass by food 
without picking it up. And here, it is with regard to the legal status of 
a distinguishing mark that could come to mark an item on its own 
that they disagree. The first tanna holds that the legal status of a 
distinguishing mark that could come to mark an item on its own is 
not that of a distinguishing mark, and Rabbi Yehuda holds that the 
legal status of a distinguishing mark that could come to mark an item 
on its own is that of a distinguishing mark. 


There are those who say, in explaining the tannaitic dispute, that the 
Sages assumed that everyone agrees that the legal status of a distin- 
guishing mark that could come to mark an item on its own without 
having been placed there intentionally is that of a distinguishing 
mark, and everyone agrees that the legal status of a distinguishing 
mark that is prone to be trampled is not that of a distinguishing 
mark. What, then, is the basis of their dispute? Is it not with regard 
to the matter of whether one passes by food without picking it up 
that they disagree. As one Sage, the first tanna, holds that one passes 
by food without picking it up, and one Sage, Rabbi Yehuda, holds 
that one does not pass by food without picking it up. 


Rav Zevid said in the name of Rava: Ifit enters your mind that the 
first tanna holds that the legal status of a distinguishing mark that 
is prone to be trampled is not that of a distinguishing mark and that 
one passes by food without picking it up, then in the case of loaves 
of a homeowner that were found in a public area, where the loaves 
would be trampled and their distinguishing mark destroyed, why does 
he proclaim his find? 


Rather, Rav Zevid said in the name of Rava that everyone holds 
that the legal status of a distinguishing mark that is prone to be 
trampled is that of a distinguishing mark and that one passes by 
food without picking it up. And here, it is with regard to the legal 
status of a distinguishing mark that could come to mark an item on 
its own that they disagree. The first tanna holds that the legal status 
ofa distinguishing mark that could come to mark an item on its own 
is not that of a distinguishing mark, and Rabbi Yehuda holds that 
the legal status of a distinguishing mark that could come to mark an 
item on its own is that of a distinguishing mark. 


And Rabba could have said to you that everyone agrees that the legal 
status of a distinguishing mark that is prone to be trampled is not 
that of a distinguishing mark and that one does not pass by food 
without picking it up. And here, it is with regard to the legal status of 
a distinguishing mark that could come to mark an item on its own 
that they disagree. The first tanna holds that the legal status of a 
distinguishing mark that could come to mark an item on its own is 
not that ofa distinguishing mark, and Rabbi Yehuda holds that the 
legal status of a distinguishing mark that could come to mark an item 
on its own is that of a distinguishing mark. 


§ Rav Zevid said in the name of Rava that this is the principle of a 
lost item: Once the owner of a lost item says: Woe is me for the 
monetary loss," this indicates that he has despaired of its recovery. 


BAVA METZIA : PEREK IT: 23A: 33912 p15 


Woe is me for the monetary loss - D’D thon) ay M: If one finds 
a lost item and knows that the owner despaired of its recovery, it 
belongs to him, even if there is a distinguishing mark on the item. 
Likewise, if the item was there for an extended period, it belongs 


HALAKHA 


to the finder, as apparently the owner despaired of its recovery 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 14:3; Shulhan Arukh, 
Hoshen Mishpat 262:5). 
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And Rav Zevid said in the name of Rava: The halakha is that if 
one finds bundles of grain in a public area, those bundles belong 
to him. If he finds the bundles in a secluded area in a manner 
indicating that they had fallen, those bundles belong to him. Ifhe 
finds the bundles in a manner indicating that they had been placed 
there, the finder takes them and proclaims his find." And both 
this ruling and that ruling are in the case of an item in which there 
is no distinguishing mark. But in the case of an item on which 
there is a distinguishing mark, it is no different if the bundles 
were found in a public area and it is no different if the bundles 
were found in a secluded area; whether the bundles were found 
in a manner indicating that they had fallen or whether they were 
found in a manner indicating that they had been placed there, he 
is obligated to proclaim his find. 


§ The mishna teaches that strings of fish are among the list of 
found items that one may keep. The Gemara asks: Why not let the 
knot with which the fish are tied serve as a distinguishing mark? 
The Gemara answers: The mishna is referring to the fisherman’s 
knot with which everyone ties his fish, which is not distinctive. 
The Gemara asks: But why not let the number of fish tied on the 
string serve as a distinguishing mark? The Gemara answers: The 
mishna is referring to a number of fish that is equal to that on all 
strings of fish in that area. 


The Sages raised a dilemma before Rav Sheshet: In items that 
have no other distinguishing mark, is their number a distinguish- 
ing mark or is it not a distinguishing mark? Rav Sheshet said to 
them: You learned it in a baraita: If one found silver vessels, 
copper vessels, fragments of lead, and any metal vessels, that 
person who found them shall not return the item to its owner 
until the owner provides a distinguishing sign or until the owner 
accurately provides its weight. And from the fact that weight 
serves as a distinguishing mark, measure and number" also serve 
as a distinguishing mark. 


The mishna teaches that cuts of meat" are among the list of found 
items that one may keep. The Gemara asks: Why not let the weight 
of the cut serve as a distinguishing mark? The Gemara answers: 
The mishna is referring to a weight that is equal, i.e., all cuts of 
meat in that area are of that weight. The Gemara asks: But why not 
let the cut of meat itself serve as a distinguishing mark, as it came, 
for example, either from the neck or from the thigh of the animal? 
Isn't it taught in a baraita: If one found cuts of fish, or a fish that 
was bitten," he is obligated to proclaim his find, and if he found 
barrels of wine, or of oil," or of grain, or of dried figs, or of olives, 
these belong to him? Apparently, the distinguishing mark in the 
cuts of fish is the part of the fish from which they were cut. 


The Gemara answers: With what are we dealing here in the 
baraita? It is in a case where there is a distinguishing mark in the 
shape of the cut, as in that case of Rabba bar Rav Huna” who 
would cut the meat with three corners,’ forming a triangle. The 
distinguishing mark is not the part of the fish from where it had 
been cut. The language of the baraita is also precise, as the case 
of cuts of fish is taught juxtaposed to and similar to a fish that was 
bitten, in which case the bite is a distinguishing mark. The Gemara 
concludes: Learn from it that it is the shape of the cut that is a 
distinguishing mark, not the place from where it was cut. 


NOTES 

If he finds the bundles in a manner indicating that they 
had been placed the finder takes them and proclaims his 
find - rombi ANI TYTN: The Ritva asks why one takes an 
item intentionally placed there by its owner and proclaims his 
find, rather than leaving it in place so the owner can return and 
recover it? The Ritva answers that the case here is one where 
the lost item was found placed in an unsafe location, leading 
to the concern that the owner forgot it there. 


HALAKHA 


Knot, weight, measure, and number — pya) 77172 pwn wp: 
Weight, measure, and number are full-fledged distinguishing 
marks in terms of the return of a lost item. Likewise, the knot 
with which items are tied is a distinguishing mark (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 15:6; Shulhan Arukh, 
Hoshen Mishpat 262:3 and 267:7). 


Cuts of meat. . .or a fish that was bitten — 311. waw nionn 
TWI: If one found meat cutin a unique shape. ora fish that was 
bitten, he must proclaim his find, as these are distinguishing 
marks. If one found meat cut in a standard shape, it belongs 
to him. Even if one who claims to be the owner can describe 
the body part of the animal from which the meat was cut, 
it belongs to the finder, as that is not a distinguishing mark 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 15:11; Shulhan 
Arukh, Hoshen Mishpat 262:8, 15). 


Barrels of wine or of oil - jaw bwnp yoy man: In a case where 
one found barrels of wine or oil and the like, if this occurred 
prior to the opening of the storehouses, he is obligated to 
proclaim his find because the clay seal of a storehouse is a 
distinguishing mark. If he found them when the storehouses 
were open, the barrels belong to the finder. If one found barrels 
that were partially filled he is obligated to proclaim his find, 
because the measure of its contents is a distinguishing mark 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 15:9; Shulhan 
Arukh, Hoshen Mishpat 262:9). 


— NOTES 
Cuts of meat - Wwa by nian: The reason that the Gemara 
did not suggest that the number of the cuts of meat should 
serve as a distinguishing mark is either that the Gemara already 
answered that question with regard to strings of fish, or that 
cuts of meat were not typically linked on a string (Ritva). 


With three corners - Kn? KIYAN: Rashi explains (Hullin 95b) 
that Rabba bar Rav Huna cut his meat in that shape so that 
others would know it was his and not take it. 


PERSONALITIES 

Rabba bar Rav Huna — x37 37 32 727: A third-generation 
Babylonian amora, Rabba bar Rav Huna studied under Rav 
and transmitted several statements in his name. He was a pre- 
eminent disciple of his father, Rav Huna, and there are several 
instances in the Talmud where Rav Huna offers him practi- 
cal halakhic guidance. Rabba bar Rav Huna was a disciple- 
colleague of Rav Hisda, and a colleague of Rav Nahman and 
Rabba, as well as a judge in the city of Sura after the death of 
his father. His son Abba was the amora Rava, whose statements 
are cited throughout the Talmud. 
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HALAKHA 
The bank of the river — xy% XAT: Although 
location is a distinguishing mark, if an item was 
found on the bank of a river or any other area where 
merchandise is typically unloaded, location is not a 
distinguishing mark (Shulhan Arukh, Hoshen Mishpat 
262:9). 
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The Master said in the baraita: If one found barrels of wine, or of 
oil, or of grain, or of dried figs, or of olives, these belong to him. 
The Gemara asks: But didn’t we learn in a mishna (25a): With 
regard to jugs of wine or jugs of oil, if one finds any of these he is 
obligated to proclaim his finding. Rabbi Zeira said that Rav said: 
The mishna is referring to a case of sealed jugs. Each person seals 
his jugs and barrels in a unique manner. Therefore, the seal consti- 
tutes a distinguishing mark. The Gemara asks: One may conclude 
by inference that the baraita is referring to a case of open barrels, 
and if it is referring to a case of open barrels, it is a deliberate 
loss. Since the wine in open barrels will spoil, it is obvious that 
one need not return it to the owner. Rav Hoshaya says: The baraita 
is referring to a case where one covers the barrel with the lid but 
does not seal it. 


Abaye said: You can even say that both this mishna and that 
baraita are referring to jugs and barrels that are sealed,’ and it is 
not difficult. Here, in the mishna, where one is required to return 
the jugs, it is referring to a case where one found the jugs before 
the storehouses of wine were opened.” At that point, the distin- 
guishing mark of the seal proves that the jug belongs to its owner. 
There, in the baraita, where one is not required to return the 
barrels, it is referring to a case where one found the barrels after 
the storehouses of wine were opened. Since the storekeepers 
sold their barrels to the public, the seal would no longer serve as 
an indicator of the identity of the owner. This is just as in that 
case where Rav Ya’akov bar Abba found a barrel of wine after 
the storehouses were opened. He came before Abaye to ascertain 
what he should do with the barrel. Abaye said to him: Go take 
the barrel for yourself. 


§ Rav Beivai raised a dilemma before Rav Nahman: Is the loca- 
tion where the lost item was found a distinguishing mark, or is it 
not a distinguishing mark? Rav Nahman said to him that you 
learned it in the baraita: If one found barrels of wine, or of oil, or 
of grain, or of dried figs, or of olives, these belong to him. And if 
it enters your mind that location is a distinguishing mark, let the 
finder proclaim what he found, and have the location serve as a 
distinguishing mark. Rav Zevid said: With what are we dealing 
here? We are dealing with the case of a barrel that was found on 
the bank of the river." Since it is the place where ships dock and 
merchandise belonging to many people is loaded and unloaded, 
the bank of a river cannot serve as a distinguishing mark. 


BACKGROUND 


Jugs and barrels that are sealed — DW: The barrel mentioned was 
a large earthenware vessel used for the storage of liquids, especially 
wine. Barrels and jugs were typically covered with an easily remov- 
able earthenware lid and sealed with clay spread around the lid. 
Unlike the earthenware lid that was uniform in all barrels, each 
person sealed his barrels in a manner unique to him. 


Roman fresco depicting a sealed wine jug and fruit bowls 


Sealed...the storehouses were opened — niw¥ix7 INN)... Ww: 

The Gemara does not explain the effect of the storehouses’ status 
upon the question of whether or not the barrel’s seals are halakhic- 
ally valid indicators of ownership. Rashi explains that the existence 
of a seal is a distinguishing mark. Once the storehouses were open, 
storekeepers would typically open the barrels to sample the wares 
and shut the barrel with a seal. Therefore, the seal was not dis- 
tinctive. By contrast, before the storehouses were open, each seal 
was unique and was therefore an effective distinguishing mark. 


BAVA METZIA : PEREK II: 23B ° 33913 p15 


NOTES 


Tosafot and the Rashba explain that the seal was a distinguishing 
mark because each vintner had his own unique seal. Once the 
storehouses were opened, the storekeepers would purchase wine 
from the various vintners and thereby familiarize themselves with 
the various seals. The vintners despaired of recovering their barrels 
because their seals were no longer indicators of their ownership, 
as storekeepers, who had seen their seals, could also claim to have 
lost the barrels and describe them by their seals (Talmid Rabbeinu 
Peretz). 
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Rav Mari said: What is the reason that the Sages said that in 
the case of a lost item, the location of the bank of a river is not 
a distinguishing mark? It is because we say to one seeking to 
reclaim his item by providing its location on the bank of a river: 
Just as it happened that you lost an item there, it also happened 
that another person lost an item there. Some say a slightly different 
version of that which Rav Mari said: What is the reason that the 
Sages said that location is not a distinguishing mark? It is because 
we say to one seeking to reclaim his item by providing its location: 
Just as it happened that you placed an item in that place, it also 
happened that another placed an item in that place. 


The Gemara relates: There was a certain man who found pitch near 
the winepress. He came before Rav to ascertain what he should 
do with the pitch. Rav said to him: Go take the pitch for yourself. 
Rav saw that the man was hesitating, uncertain that he was entitled 
to the pitch. Rav, in an attempt to allay his qualms, said to him: Go 
divide it with Hiyya my son," as Rav would certainly not want his 
son to take a share of a stolen item. The Gemara suggests: Let us 
say that Rav holds that location is not a distinguishing mark. 
Rabbi Abba said: That is not Rav’s reasoning. Rather, it is due to 
the despair of its owner that the Sages touched upon this matter 
and permitted the finder to keep such a found item. As, Rav saw 
that grass was growing through the pitch, indicating that it had 
been there for an extended period. 


Q The mishna teaches: Rabbi Shimon ben Elazar says: If one finds 
any anpurya vessels he is not obligated to proclaim his find. The 
Gemara asks: What are anpurya' vessels? Rav Yehuda says that 
Shmuel says: They are new vessels, as the eye of its purchaser has 
not yet sufficiently seen them" to be able to recognize them. The 
Gemara asks: What are the circumstances? If there is a distin- 
guishing mark on the vessels, when the eye of its purchaser has not 
yet sufficiently seen them, what of it? He can describe the mark 
after even a short glance and claim his item. If there is no distin- 
guishing mark on the vessels, then when the eye of the one who 
purchases them has sufficiently seen them, what of it? 


The Gemara answers: Actually, it is a vessel in which there is no 
distinguishing mark, and the practical difference is with regard to 
returning the vessel to a Torah scholar‘ on the basis of visual 
recognition.” When the eye of a Torah scholar has sufficiently 
seen them he is certain about them, and we return a lost item to 
him on the basis of his description of the vessel. When the eye of a 
Torah scholar has not sufficiently seen them, he is not certain 
about them, and we do not return a lost item to him, as Rav 
Yehuda says that Shmuel says: With regard to these three matters 
alone, it is normal for Sages to amend their statements and deviate 
from the truth: With regard to a tractate," if he is asked whether 
he studied a particular tractate, he may humbly say that he did 
not, even if he did. And with regard to a bed, ifhe is asked whether 
he slept in a particular bed, he may say that he did not, to avoid 
shame in case some unseemly residue is found on the bed. 


NOTES 


LANGUAGE 
Anpurya - x*"53K: From the Greek éuxopia, 
emporia, meaning commerce. 


HALAKHA 

New vessels and visual recognition - pwn op 
py TIVI: In the case of one who finds one of 
a series of identical vessels, if it is a new vessel, it 
belongs to the finder. If it is used, one is obligated to 
proclaim his find because he is obligated to return a 
lost item to a Torah scholar, based on visual recogni- 
tion. A Torah scholar in this context is defined as 
one who lies only in a few specific circumstances 
in which the Sages permitted lying, and whose 
comportment is that of a Torah scholar. The Rema 
holds that one proclaims his find only if he found it 
in a place that is frequented by Torah scholars. The 
Taz writes that with regard to lost items, the favored 
legal status of a Torah scholar is in effect even today 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 14:13; 
Shulhan Arukh, Hoshen Mishpat 262:21). 


With Hiyya my son - 12 room: Rav could have achieved a 
similar result by offering to divide the pitch with the man, but 
he preferred to advise him to divide it with his son in order to 
avoid the impression that he was issuing a ruling for his own 
personal benefit (Ya’avetz). 


To a Torah scholar - pawa xan): The commentaries ask how 
one is to know, if he finds a lost item, whether the owner is a 
Torah scholar and that on that basis he should proclaim his find 
rather than keep it? Some explain that in this case, he proclaims 
his find only in study halls and in places where Torah scholars 


congregate (Ra‘avad). Others hold that this halakha applies only 
in a case where one found the lost item in an area frequented 
by Torah scholars (Ramban). Yet others suggest that the finder 
can determine whether he must proclaim his find based on the 
nature of the item found, e.g., books of Torah analysis (Rabbi 
Shmuel di Vidas). 


Of visual recognition — %» my»ava: Visual recognition refers 
to one's ability to identify an item or person not on the basis of a 
distinguishing mark, but on the basis of a combination of subtle 
features that he is unable to characterize. In terms of the cer- 


tainty of the identification, visual recognition establishes greater 
certainty than identification based on a single distinguishing 
mark. In terms of convincing others, visual recognition is less 
effective and is reliable only in the case of a Torah scholar. 


With regard to a tractate — napa: The Rambam explains 
that it is permitted for a Torah scholar to lie and claim that he 
is involved in the study of a different tractate so that others 
will not ask him about the tractate that he is actually studying, 
thereby distracting him from his studies. 
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Perek II 
Daf24 Amuda 


LANGUAGE 
Host [ushpiza] - XPaWN: From the Middle Persian aspinj, 
meaning hotel or hospitality. 


BACKGROUND 
What is the practical difference — 732 XP 8: This 
question is asked when an issue raised by the Gemara 
appears purely academic in nature. 


HALAKHA 
Needles or utensils for spinning... when is it permitted - 
DINO NN... NP) pom: If one found a needle or a 
nail orthe Tike, it belongs to him. If one found them in pairs, 
and all the more so in larger groupings, he is obligated to 
proclaim his find (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 16:1; Shulhan Arukh, Hoshen Mishpat 262:16). 
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And he can lie with regard to a host [ushpiza],‘“ as one may 
say that he was not well received by a certain host to prevent 
everyone from taking advantage of the host’s hospitality. What 
is the practical difference® that emerges from this statement 
with regard to matters in which Torah scholars deviate from the 
truth? Mar Zutra says: The practical difference is with regard to 
returning a lost item on the basis of visual recognition. If we 
know about him that he alters his statements only with regard 
to these three matters, we return the lost item to him, but if 
he alters his statements with regard to other matters,’ we do 
not return the lost item to him. 


The Gemara relates: A silver goblet was stolen from the host of 
Mar Zutra Hasida.° Mar Zutra saw a certain student of Torah" 
who washed his hands and dried them on the cloak of another. 
Mar Zutra said: This is the one who does not care about the 
property of another. He bound that student, and the student 
then confessed" that he stole the goblet. 


It is taught in a baraita: Although Rabbi Shimon ben Elazar 
holds that one does not need to proclaim his finding of anpurya 
vessels, he concedes that the finder is obligated to proclaim his 
find of new vessels that the eye of its purchaser has sufficiently 
seen. And these are new vessels that the eye of its purchaser has 
not yet sufficiently seen and concerning which the finder is not 
obligated to proclaim his find: for example, branches [badei] 
upon which needles" or utensils for spinning" are hanging, or 
strings of axes. When is it permitted for the one who finds all 
those items that the tanna mentioned in the baraita to keep 
them? It is when he found them one at a time. But if he found 
them two at a time, the finder is obligated to proclaim his find. 


The Gemara clarifies: What is the meaning of the term badei? 
It means branches. And why did the tanna call them branches? 
It is because the item upon which one hangs another item [davar 
detalu bei midei|, he calls it a branch, like that which we learned 
there (Sukka 44b): One leaf on one branch. 


NOTES 


With regard to a host — x»swaxai: Most commentaries explain 
hat this means that one may refrain from praising his exemplary 
host, lest others take excessive advantage of his largesse. The 
Rambam explains that one may lie and say that someone other 
han his actual host hosted him. 


He alters his statements with regard to other matters — yw 
PIN tna: The commentaries note that Shmuel omitted the 
icense that the Sages granted to lie in order to prevent enmity 
between people. Some answer that here Shmuel enumerates 
he instances where it is merely permissible for one to lie. Shmuel 


does not speak of lying to prevent enmity between people, 


which is a mitzva (see Meiri and Torat Hayyim). 


Mar Zutra Hasida — xPDM xW Va: Mar Zutra Hasida, not to be 
confused with the amora known as Mar Zutra, appears several 
times in the Talmud. Although no halakhic rulings are cited in his 
name, the Gemara relates several incidents reflecting his good 
deeds, praising his humility and his care in dealing with the 
money and the dignity of others. The title Master [Mar] indicates 


PERSONALITIES 


Saw a certain student of Torah - 3113 33 xia) sim: Although 
a Torah scholar is typically deemed credible, if he demonstrates 
disregard for the property of others, not only is that credibility 
compromised, it is permitted for one to suspect that he per- 
formed a transgression (Meiri). 


He bound him and he confessed — »tix1 m3: Some explain 
that this means that Mar Zutra Hasida bound him and flogged 
him until he confessed. Others say that Mar Zutra ostracized him 
until he confessed (Shita Mekubbetzet). 


Branches upon which needles — poyma ta: Tosefot Rid under- 
stands this to mean that one is able to visually identify larger 
vessels that are in regular use. This is as opposed to small utensils, 
e.g., needles, that are not in regular use and which the owner is 
consequently unable to identify visually. 


that he was a member of the family of the Exilarch. This is also 
evident from the fact that the Gemara relates that he was carried 
on a palanquin to the lecture typically delivered by the Exilarch 
or a member of his household on a Festival. Some claim that he 
was himself the Exilarch. 
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§ The baraita continues: And likewise, Rabbi Shimon ben Elazar 
would say: In the case of one who rescues a lost item from a 
lion, or from a bear, or from a cheetah [ bardelas],' or from 
the tide of the sea, or from the flooding of a river; and in the case 
of one who finds a lost item in a main thoroughfare [seratya]' or 
a large plaza [pelatya],'* or in any place where the multitudes 
are found, these items belong to him due to the fact that the 
owner despairs of their recovery." 


A dilemma was raised before the Sages: When Rabbi Shimon 
ben Elazar says that if one finds a lost item in any place where 
multitudes are found, the item belongs to him, did he refer only to 
a place where there is a majority of gentiles; but in a place where 
there is a majority of Jews, the owner does not despair of recover- 
ing the item, because he relies on the Jews to return his item? Or 
perhaps, even in a place where there is a majority of Jews, he 
also says that the item belongs to the one who found it. 


And if you say that even in a place where there is a majority of 
Jews, he also said that the item belongs to the one who found it, 
do the Rabbis disagree with him or do they not disagree? 


And if you say that the Rabbis disagree with him, in a place where 

there is a majority of Jews, they certainly disagree. In a place 
where there is a majority of gentiles, do the Rabbis disagree, or 
do they not disagree? 


HALAKHA 


One who rescues a lost item from a lion, etc. -byan 
ADVANT M: If one rescues an item from a lion, a bear, 
the tide of the sea, or the flooding of a river, it belongs 
to him. The Rema states that when possible, the proper 
course of action would be to return the item (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 6:2; Shulhan Arukh, 
Hoshen Mishpat 259:7, and in the comment of Rema). 


NOTES 


Due to the fact that the owner despairs of their 
recovery — ji pwn Dwaan 29: The early com- 
mentaries question the statement that Rabbi Shimon 
ben Elazar rules that the lost item belongs to the finder 
due to the despair of the owner. After all, the Gemara 
(22b) states that there is a Torah decree that with regard 
to an item swept away by a river, there is no obliga- 
tion to return it, independent of whether the owner 
despairs. Some say that there are different reasons for 
the different circumstances listed in the baraita and the 
despair of the owner explains the other cases. Others 
say that the owner's despair is the reason for the Torah 
decree that there is no obligation to return the item 
swept away by the tide of the sea (Rashba). 


Cheetah [bardelas] - oyna: From the Greek råpõadıç, parda- 
lis, meaning cheetah. In the Gemara, the term bardelas refers to 
at least three animals. One is a small animal similar to a polecat. 
Another is a striped hyena, and some commentaries hold that 
this is the animal to which this baraita refers (see Rashi). Others 
understand that the reference in the baraita is to a cheetah, a 
spotted animal from the cat family found in Asia and Africa. 


LANGUAGE 


Above: Two cheetahs hunting 


Left: Polecat 


Main thoroughfare [seratya] - 
meaning street or public road. 


Plaza [pelatya] 
meaning plaza, large street, or city square. 


NDT: From the Latin strata, 


- Koa: From the Greek màarteia, plateia, 


BACKGROUND 


Plaza - Kuba: The reference is to the city square through which 
the public passes and in which it gathers. It is a prominent 
example of a full-fledged public domain, in which all the hala- 


khic conditions of a public domain are found. 


Forum in Pompeii, a well-known example of a public plaza 
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NOTES 

In which gentiles are sitting — 093 1713 909: This 
response does not refute the proof that Rabbi Shimon 
ben Elazar stated his halakha even in a case where there 
is a Jewish majority, as even if gentiles sit there, the 
Jewish majority remains. Some explain that since the 
gentiles sit there while the Jewish congregants come 
and go, the likelihood is that a gentile found the item. 


BACKGROUND 

Garbage dump [ashpa] - 73x: Ashpa usually means 
garbage dump. Here, apparently, the reference is to 
specific type of dump, a place where one would dispose 
of scrap metal and obsolete items that were no longer 
in use. Some were located in the public domain and 
others on private property, although in both cases the 
multitudes used it to dispose of their scraps. In some 
cases, there was no intent to clear the scrap heap and 
it remained in place indefinitely. In other cases, scrap 
heaps were regularly cleared by the owner of the prop- 
erty or by the municipality. 
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And if you say that the Rabbis disagree with him even in a place 
where there is a majority of gentiles, is the halakha in accordance 
with the opinion of Rabbi Shimon ben Elazar, or is the halakha not 
in accordance with his opinion? 


And if you say that the halakha is in accordance with the opinion 
of Rabbi Shimon ben Elazar, does this halakha apply specifically 
in a place where there is a majority of gentiles, or is the halakha 
in accordance with his opinion even in a place where there is a 
majority of Jews? 


The Gemara suggests: Come and hear a proof from a baraita: In the 
case of one who finds coins in synagogues [bevatei khenesiyyot] 
and study halls or in any place where the multitudes are found, 
these coins belong to him, due to the fact that the owner despairs 
of their recovery. Who is the one about whom you heard that he 
follows the multitudes, i.e., that he attaches significance to the loss 
ofan item in a place where the multitudes are present? It is Rabbi 
Shimon ben Elazar. Conclude from the baraita that Rabbi Shimon 
ben Elazar holds that a lost item belongs to the finder even in a place 
where there is a majority of Jews, as synagogues and study halls are 
places frequented exclusively by Jews. 


The Gemara rejects the proof. With what are we dealing here? We 
are dealing with a case where the coins are scattered and there is no 
distinguishing mark on them. The Gemara asks: If it is a case where 
the coins are scattered, why did the baraita establish the case specifi- 
cally in a place where the multitudes are found? Even in a place 
where the multitudes are not found, the coins belong to the finder. 


Rather, actually the baraita is referring to a case where the coins are 
bound, and with what are we dealing here? This is a case where the 
coins were found in the houses of assembly [bevatei khenesiyyot | 
of gentiles, not in synagogues. That resolves the matter of syna- 
gogues; but with regard to study halls, which are exclusive to Jews, 
what can be said? The Gemara answers: The baraita is referring to 
our study halls in which gentile guards or custodians are sitting. 
The Gemara notes: Now that you have arrived at this explanation, 
the batei khenesiyyot in the baraita can be explained as referring to 
our synagogues, in which gentiles are sitting." 


Come and hear a proof from a mishna (Makhshirin 2:8): In a case 
when one found a lost item in a city where both Jews and gentiles 
reside, if the city has a majority of Jews he is obligated to proclaim 
his find. If there is a majority of gentiles he is not obligated to 
proclaim his find. Who is the one about whom you heard that he 
follows the multitudes, i.e., that he attaches significance to the loss 
of an item in a place where the multitudes are present? It is Rabbi 
Shimon ben Elazar. Resolve from this mishna that when Rabbi 
Shimon ben Elazar says that the item belongs to the finder, it is 
referring specifically to a place where there is a majority of gentiles, 
but in a place where there is a majority of Jews, no, it does not 
belong to the finder. 


The Gemara rejects this proof: In accordance with whose opinion is 
this mishna? It is in accordance with the opinion of the Rabbis. The 
Gemara suggests: In any case, resolve the dilemma from the mishna 
that the Rabbis concede to Rabbi Shimon ben Elazar in a place 
where there is a majority of gentiles. 


The Gemara rejects this explanation: Rather, actually the mishna is 
in accordance with the opinion of Rabbi Shimon ben Elazar, and 
he stated his opinion even in a place where there is a majority of 
Jews. And with what are we dealing here? This is a case where the 
found item is concealed. The Gemara asks: If the item is concealed, 
what is the reason the item is with the finder? Clearly it was placed 
there and the owner will return to retrieve it. And didn’t we learn in 
a mishna (25b): In a case where one found a vessel in a garbage 
dump,’ if the vessel is concealed he may not touch it, but if it is 
exposed, the finder takes the item and proclaims his find. 
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The Gemara answers: It can be explained as Rav Pappa says else- 
where, that it is referring to a garbage dump that is not designed 
to be cleared, and the owner of the land reconsidered and decided 
to clear it. If one finds concealed vessels he should proclaim his find, 
because otherwise the vessels will be cleared with the rest of the 
garbage dump. Here too, the mishna is referring to a garbage dump 
that is not designed to be cleared, and the owner of the land recon- 
sidered and decided to clear it. If one finds concealed items, his 
course of action is determined by the identity of the majority of the 
residents of the city. If they are Jews, he must proclaim his find, and 
if not, he need not proclaim his find. No proof can be cited to resolve 
the dilemma. 


And if you wish, say instead that actually the mishna is in accor- 
dance with the opinion of the Rabbis. Is it taught in the mishna 
that the items are his? It is taught that he is not obligated to pro- 
claim his find. He may not keep them, but he shall place the items 
in his possession and a Jew will come and provide a distinguishing 
mark to describe the items and take them. 


Come and hear a proof from that which Rav Asi says: If one found 
a barrel of wine“ in a city whose population has a majority of 
gentiles, keeping the barrel is permitted in terms of the halakhot 
of finding lost items because it presumably belonged to a gentile, 
and deriving benefit from the wine is prohibited, as it is presumed 
to be wine of a gentile. Ifa Jew came and provided a distinguishing 
mark to describe it, drinking the wine is permitted for its finder, 
as it proved to be the wine of a Jew. Nevertheless, it belongs to the 
finder, because the owner despaired of recovering a barrel misplaced 
in a public area. 


The Gemara explains the proof: In accordance with whose opinion 

is this statement of Rav Asi? It is in accordance with the opinion 

of Rabbi Shimon ben Elazar.’ Conclude from it that when Rabbi 

Shimon ben Elazar stated his opinion, it was only with regard to a 

place where there is a majority of gentiles; but in a place where 

there is a majority of Jews, the owner does not despair of recover- 
ing his lost item. The Gemara rejects the proof: Actually, I will say 
to you that even with regard to a place where there is a majority 
of Jews, Rabbi Shimon ben Elazar also stated his opinion, and Rav 
Asi holds in accordance with the opinion of Rabbi Shimon ben 

Elazar in one case, that of a place where there is a majority of gentiles, 
and disagrees with him in one case, that of a place where there is 

a majority of Jews. 


The Gemara clarifies: And once it was established that deriving 
benefit from the wine is prohibited, then with regard to the fact 
that it is permitted in terms of the halakhot of finding lost items, 
for what matter is that halakha relevant? Rav Ashi said: It is rele- 
vant with regard to deriving benefit from its container, which is 
permitted. 


Rabbi Shimon ben Elazar - why 12 jiynaw vat: Rabbi Shimon 
ben Elazar was one of the Sages of the Mishna during the final 
generation of tanna’im. Little is known about his life or family. 
Furthermore, because he was a member of the generation 
during which the Mishna was redacted, 
are cited in the Mishna, although they do appear in baraitot and 
in the Gemara, where his halakhic and aggadic statements are 


PERSONALITIES 
cited extensively. Rabbi Shimon ben Elazar was a friend of Rabbi 
Yehuda HaNasi, and several disputes between them are cited in 
the Talmud. Most of his Torah knowledge was gained by study- 
ing under his preeminent teacher, Rabbi Meir, to whom he was 
devoted and in whose name he cites many statements. Rabbi 
Shimon ben Elazar lived in Tiberias or its environs. Apparently, 
he did not head his own academy. 


few of his statements 
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HALAKHA 


Found a barrel of wine — } man xx2: If one found a barrel 
of wine in a city with a gentile majority, it is prohibited to 
derive benefit from the wine, but it is permitted to derive 
benefit from the barrel. If a Jew claims the barrel of wine and 
provides a distinguishing mark in the barrel, the wine is also 
permitted to the finder. Despite the distinguishing mark, the 
finder is not obligated to return the barrel of wine to the 
owner, because the owner presumably despaired of recov- 
ering it (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 11:8 
and Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 12:28; Shulhan 
Arukh, Hoshen Mishpat 259:4 and Yoreh De‘a 129:17). 


BACKGROUND 


Wine — }: The reference here is to wine that is forbidden 
due to its use in idol worship. Consuming that wine or deriv- 
ing benefit from it is forbidden (Deuteronomy 32:38). The 
Sages extended the scope of the prohibition and prohibited 
drinking any wine touched by gentiles, even if it was neither 
used nor intended for idol worship. The Rema cites opinions 
that today, since idolaters do not pour wine libations to 
their deities, one is permitted to benefit from the wine of a 
gentile. Therefore, it is permitted to accept wine as repay- 
ment of debts they owe (Tur, citing Rashbam and Rosh). 
Nevertheless, one may not conduct trade with the wine 
touched by gentiles, ab initio (Haggahot Maimoniyyot). 
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HALAKHA 
The Biran River — ņa Y7): In a case where there are dams 
or other obstacles in a river that will prevent an item from 
being carried downstream, if there is a distinguishing mark 
on the item, one may not presume that the owner despaired 
of its recovery (Shulhan Arukh, Hoshen Mishpat 259:7 and Yoreh 
De‘a129:17). 


An item found in the marketplace — pwa TWSA NYA: In a 
case where one found a lost item in an area with a gentile 
majority, even if a Jew described it by providing a distinguish- 
ing mark, the finder is not obligated to return the item. Nev- 
ertheless it is proper, beyond the letter of the law, to return 
the item. The Rema adds that if the finder is poor and the 
owner wealthy, there is no obligation to return the item, even 
if he seeks to act beyond the letter of the law (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 11:7; Shulhan Arukh, Hoshen 
Mishpat 259:5). 


LANGUAGE 


Purse [arnakei] — RNN: From the Greek åpvaxiç, arnakis, 
meaning sheepskin coat. The word was employed by the 
Sages in the sense of a money pouch or purse, perhaps made 
of leather, that was used for holding coins. 


NOTES 

And returned them to their owner after the passage of 
AW mY: Tosafot explain that Shmuel 5 ether fended he 
donkeys fora full year, after which he could have returned their 
monetary value. Shmuel’s father opted to go beyond the letter 
of the law, and he returned the animals (see Rosh and Ran). 

Rashi explains that Shmuel’s father found the animals 
welve months after they were lost, but the commentaries 
question how Shmuel's father knew that they had been lost for 
hat long. One possibility is that he had been in the desert the 
year before and spotted the donkeys. A year later, he returned 
o the desert and saw the same donkeys there (Ritva; Ra’avad). 

Rashi cites a biblical allusion to the opinion that after 
welve months the owner despairs of recovering his lost item, 
rom the verse: “I am forgotten as a dead man out of mind; | am 
ike a lost vessel” (Psalms 31:13). Just as the mourning period 
or a deceased parent is twelve months, so too one despairs 
of recovering his lost vessel after twelve months. 


Beyond the letter of the law — pin mwa psd: Only signifi- 
cant personages are required to conduct themselves beyond 
the letter of the law in these circumstances and return the lost 
item (Rabbeinu Yehonatan of Lunel). 
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The Gemara relates: There was a certain man who found four 
dinars that were bound in a cloth and cast into the Biran River." 
He came before Rav Yehuda and asked how to proceed. Rav 
Yehuda said: Go proclaim your finding. The Gemara asks: But 
isn’t it a case of an item lost in the tide of the sea that should 
therefore belong to the finder? The Gemara answers: The Biran 
River is different. Since it contains obstacles, the owner does 
not despair of recovering the lost item. The Gemara asks: But 
isn’t it a place where the majority of the population is gentiles? 
Conclude from it that the halakha is not in accordance with 
the opinion of Rabbi Shimon ben Elazar even in a place where 
there is a majority of gentiles. The Gemara answers: The Biran 
River is different, as Jews dammed it and Jews dredge it. Since 
Jews dammed it, say that the coins fell from a Jew, and since 
Jews dredge it, the owner of the coins does not despair of 
recovering them. 


The Gemara relates: Rav Yehuda was moving along behind 
Mar Shmuel in the market where pounded grain was sold. Rav 
Yehuda said to Shmuel: If one found a purse [arnakei]' here, 
what is the halakha?" Shmuel said to him that the halakha is 
as the mishna states: These belong to him. Rav Yehuda asked 
him: If a Jew came and provided a distinguishing mark 
to describe it, what is the halakha? Shmuel said to him: The 
finder is obligated to return it. Rav Yehuda asked: These are two 
contradictory rulings. Shmuel said to him: By law, it belongs to 
him. When I said the finder is obligated to return it if he learns 
the identity of the owner, that was beyond the letter of the law. 
This is like that incident where Shmuel’s father’ found these 
donkeys in the desert and returned them to their owner after 
the passage of twelve months of the year," as he acted beyond 
the letter of the law." 


The Gemara relates: Rava was moving along behind Rav 
Nahman in the tanner’s market, and some say in the market- 
place frequented by the Sages. Rava said to Rav Nahman: If one 
found a purse here, what is the halakha? Rav Nahman said to 
him that the halakha is as the mishna states: These belong to him. 
Rava asked him: If a Jew came and provided a distinguishing 
mark to describe it, what is the halakha? Rav Nahman said 
to him that in this case as well, the halakha is as the mishna 
states: These belong to him. Rava asked: But isn’t the owner 
justifiably standing and screaming that the purse belongs to him? 
Rav Nahman said to him: He becomes as one who screams to 
no avail about his house that collapsed or about his ship that 
sank in the sea. 


PERSONALITIES 


Shmuel’s father - bnw max: This is the Sage Abba bar 
Abba, who is typically known as Shmuel's father due to the 
prominence of his son, the great amora. Abba bar Abba trav- 
eled far and wide as a silk merchant and visited Eretz Yisrael. 
While in Eretz Yisrael he developed close ties with Rabbi 
Yehuda HaNasi and his sons. 

Abba bar Abba was one of the prominent Torah scholars 
of his generation. Although he was not appointed to any 
official position, he was the most significant personage in 
his city, Neharde’a, where he was responsible for municipal 


matters and devoted considerable time to charitable work and 
redeeming captives. Upon his return to Babylonia, Shmuel’s 
father was befriended by the Sage Levi bar Sisi, and Rav 
treated him with great deference. His Torah statements appear 
throughout both the Babylonian and the Jerusalem Talmud. 
The Gemara often mentions his close ties with the academies 
in Eretz Yisrael, where he was greatly respected and to which 
he addressed various questions. He lived a long life and in 
addition to Shmuel he had another son, Rav Pinehas, who 
was also a Torah scholar. 
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The Gemara relates: There was a certain kite’ that took meat" in 
the marketplace and cast it among the palm trees of the house 
of bar Maryon. The one who found the meat came before Abaye 
to ask how to proceed. Abaye said to him: Go take it for yourself. 
The Gemara asks: But isn’t the marketplace of kosher meat a place 
where there is a majority of Jews? Conclude from it that the 
halakha is in accordance with the opinion of Rabbi Shimon ben 
Elazar even in a place where there is a majority of Jews. The 
Gemara answers: A kite is different, as an item taken by a kite 
is similar to a lost item swept away in the tide of the sea. The 
Gemara raises another issue: But doesn’t Rav say: Meat that 
was obscured from sight™ and unsupervised for a period of 
time is forbidden, as its source is unknown? The Gemara answers: 
This is a case where the finder stands and sees the meat from 
the moment that it was taken by the kite until it was cast among 
the trees. 


The Gemara relates: Rabbi Hanina found a slaughtered young 
goat" between Tiberias and Tzippori and the Sages permitted it 
to him. Rabbi Ami said: The Sages permitted it to him in terms 
of the halakhot of finding lost items in accordance with the opin- 
ion of Rabbi Shimon ben Elazar, and they permitted it to him in 
terms of the halakhot of the slaughter of kosher animals, in accor- 
dance with the opinion of Rabbi Hananya, son of Rabbi Yosei 
HaGelili. As it is taught in a baraita: In a case where one’s young 
goats and roosters were lost, and the owner went and found 
them slaughtered," Rabbi Yehuda deems the meat forbidden, 
and Rabbi Hananya, son of Rabbi Yosei HaGelili, deems it 
permitted. 


Rabbi Yehuda HaNasi says: The statement of Rabbi Yehuda 
appears to be correct in a case where he found the slaughtered 
animals in a garbage dump, as the concern is that they were 
thrown away because the slaughter was unfit. And the statement 
of Rabbi Hananya, son of Rabbi Yosei HaGelili, appears correct 
in a case where he found them in the house. The Gemara infers: 
From the fact that the Sages permitted the meat to him in terms 
of the halakhot of slaughter, apparently, this place is one where 
there is a majority of Jews. Conclude from it that the halakha is 
in accordance with the opinion of Rabbi Shimon ben Elazar 
even in a place where there is a majority of Jews. Rava said: It is 
a place where there is a majority of gentiles but the majority of 
slaughterers are Jews. 


The Gemara relates: Rabbi Ami found slaughtered fledglings 
between Tiberias and Tzippori. He came before Rabbi Asi" to 
ask how to proceed, and some say he came before Rabbi Yohanan, 
and some say he came to the study hall. And they said to him: 
Go take it for yourself. Rabbi Yitzhak Nappaha found a skein of 
thread from which a net was woven. He came before Rabbi 
Yohanan to ask how to proceed, and some say he came to the 
study hall. And they said to him: Go take it for yourself, because 
he found it in a place frequented by the multitudes. 


NOTES 


Meat that was obscured from sight — pyit ya obynw wa: 

Many Sages disagree and rule that meat that was obscured from 
sight is permitted. Rav holds that when meat is left unattended, 
there is concern that perhaps it was exchanged for the meat of 
a forbidden carcass. Therefore, if there is no distinguishing mark, 
meat that was obscured from sight is forbidden. 


And found them slaughtered — poinw jy: In tractate 
Hullin (12a) the Sages discuss whether the fact that the animals 
were slaughtered constitutes a clear indication that they were 
properly slaughtered by a Jew, or whether gentiles and unquali- 


fied Jews also slaughter animals and therefore the fact that an 
animal is slaughtered does not indicate that it was slaughtered 
according to halakha (see Meiri). 


He came before Rabbi Asi — »Di +277 sap nx: The early 
commentaries ask: The impression created in other sources in 
the Talmud is that Rabbi Ami was greater than Rabbi Asi, who 
was his disciple-colleague. Why, then, did Rabbi Ami consult 
with him in this case? Some explain that because this was an 
issue in which Rabbi Ami had a vested interest he wanted to 
consult with an objective authority (see Shita Mekubbetzet). 
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BACKGROUND 


Kite - #1: The reference here is probably to the black kite, 
Milvus migrans, a carnivorous bird indigenous throughout 
the world, as well as in ancient Babylonia and Eretz Yisrael. 
They are 55 cm in length and blackish brown in color, and 
have long wings, a long, forked tail, and short legs. Common 
kites prey on small creatures and carcasses and nest on high 
trees. They typically live close to human settlement and prey 
on small birds or snatch meat. 


Black kite with food in its talons 


HALAKHA 


A kite that took meat - xwa Spws et: In the case of a 
bird that took meat and cast it elsewhere, even if the meat 
was taken from a place with a Jewish majority, the finder 
may keep it, because the owner certainly despaired of its 
recovery (Shulhan Arukh, Hoshen Mishpat 259:6). 


Meat that was obscured from sight - pyy pa obynaw wa: 
If one finds meat in the possession of a gentile or in the 
marketplace, even if all the merchants and slaughterers are 
Jewish, the meat is forbidden. Even concerning meat that 
one brings home, if it is left unobserved, one is permitted to 
eat it only if there is a distinguishing mark or he recognizes 
it, or if it was bound and sealed (Rif). Tosafot and others 
say that meat left unobserved is permitted, provided it 
remained in the same place where it was left (Rambam 
Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 8:12; Shulhan Arukh, 
Yoreh De'a 63:1, and in the comment of Rema). 


Found a slaughtered young goat - pinw 13 K¥7: In a 
place with a gentile majority, if the majority of butchers and 
slaughterers are Jewish, and one finds a slaughtered animal 
or chicken, it belongs to the finder and eating it is permitted. 
This halakha applies only in a case where the prohibition 
against eating meat that was obscured from sight is not in 
effect (Sma; Ketzot HaHoshen). 


One's young goats and roosters were lost and he went 
and found them slaughtered - 39a wotasim wy sb stay 
poinw gy: In a case where one's animals or chickens 
were lost or stolen and he finds them properly slaughtered, 
if there is a Jewish majority there, it is permitted to eat the 
meat. If he found the meat in a garbage dump in the mar- 
ketplace, the meat is forbidden, as presumably it was tossed 
there because it was improperly slaughtered (Shulhan Arukh, 
Yoreh Dea 1:4). 
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NOTES 


Or a vessel by itself - xn nina b> ix: The Ritva comments 
that once it is taught in the mishna that the produce in a vessel 
must be returned, presumably because the vessel has a distin- 
guishing mark, it is obvious that a vessel by itself must also be 
returned. Why, then, is it necessary to specify this? He answers 
that in the first case, perhaps it is the combination of the produce 
and the vessel which constitutes a distinguishing mark, even if 
the vessel has no distinguishing mark of its own. Therefore, it was 
necessary to establish that if a vessel itself has a distinguishing 
mark, one must return a vessel. 


Perek II 
Daf25 Amuda 


HALAKHA 


Bundles of grain in a secluded area - "m7 mwya Nias: If 
one finds small bundles of grain in a secluded area, and they 
appear to have fallen, they belong to the finder. If they appear to 
have been intentionally placed there, he is obligated to proclaim 
his find (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 15:10; 
Shulhan Arukh, Hoshen Mishpat 262:9). 


And loaves of a homeowner, etc. - ^3) man bya bw nja: 
Since the shape of the loaves of a homeowner are unique, their 
particular shape constitutes a distinguishing mark and one 
who found them is obligated to proclaim his find. This halakha 
applies also to wool fleeces from the house of a craftsman, as 
each craftsman processes the wool in his own unique manner 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 15:9; Shulhan 
Arukh, Hoshen Mishpat 262:8). 


If he found a vessel and produce was before it — maha bp Kyn 
niva: If one finds a vessel with produce before it, he is obligated 
to proclaim that he found the vessel, but the produce belongs 
to him. If it appears that the produce and vessel belong to one 
owner, he is obligated to proclaim that he found both. One 
can determine if the produce and vessel belong to one owner 
using the following guidelines: If the mouth of the vessel is 
acing the produce, one is obligated to proclaim that he found 
both of them. If the vessel is facing away from the produce, the 
produce belongs to the finder. If there is a rim on the empty 
vessel, even if the mouth of the vessel is facing the produce, the 
produce belongs to the finder, as had the produce originally 
been in the basket, some of it would have remained. This ruling 
of the Rambam is in accordance with the opinion of the Rav 
Pappa in his dispute with Rav Zevid, because Rav Pappa is the 
atter authority. The Rosh and the Tur rule in accordance with the 
opinions of both amora‘im, based on their understanding that 
Rav Pappa does not disagree with Rav Zevid but merely cites an 
additional explanation (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 15:13; Shulhan Arukh, Hoshen Mishpat 262:19, and Sma 
and Beur HaGra there). 


xo amd sen byg) 0079 
ACT! nina b3 ix a3 niva 
ATW Mind DD ie DA NyA 

Diya pay iva May 


tas by m niyaon aww 
by ninaa “yen mora nip 
man papon ay pa aT bya 
DRT- aw IDN P TD TaN 

mgaya 


Sopa niva KYAT - Navy 19) 
„niva ma bo Xia myn 
bw by 7- myn yaaa DD 
b3 KYA 237 07 Kob xD 
"7 — Miya mala Dea IVD man 
by spm boa spn wy by 
by DSPM DIA SPR YIP Ds 

pT? an - yprp "38 


PPD ja PRY IT NYA ATT 
an - yD ja ww 337 193 
ny oN pao bya xa mnb 
ia pw vata aba mot - by 

nD" 


- XT NYP RD Pat 31 WN 
JPD KIVA — NT KIND) KINDA 


This baraita. ..is referring to a container and flax - x333 X7 
tam}: Rav Zevid seeks to resolve the contradiction between 
the mishna and baraita by establishing that they are referring to 
two different circumstances. There is a dispute among the early 
commentaries with regard to which tannaitic source addresses 
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NOTES 


MISHNA And for these found items, one is obli- 


gated to proclaim his find: If one found 
produce inside a vessel, or a vessel by itself;" coins inside a 
pouch, or a pouch by itself; piles of produce; piles of coins, 


three coins stacked one atop another; bundles of grain in a 
secluded area;" loaves of a homeowner," as each shapes his 
loaves in his own unique manner; wool fleeces that are taken 
from the house of a craftsman, as each craftsman processes the 
wool in his own unique manner; jugs of wine; or jugs of oil. If 
one finds any of these, he is obligated to proclaim his find. 
G E M A The Gemara infers from the mishna: The 
reason one is obligated to proclaim his 


find is that he found produce inside the vessel or coins inside 

the pouch; but if he found a vessel and produce was before it, 
or if he found a pouch and coins were before it, those, the 

produce and coins, belong to him. The Gemara comments: We 

learn from this mishna by inference that which the Sages taught 

explicitly in a baraita: If one found a vessel and produce was 

before it," or if he found a pouch and coins were before it, those, 
the produce and coins, belong to him. If some of the produce is 

in the vessel and some of the produce is on the ground, or if 
some of the coins are inside the pouch and some of them are 

on the ground, one is obligated to proclaim his find. 


And the Gemara raises a contradiction from another baraita: If 
one found an item on which there is no distinguishing mark 
alongside an item on which there is a distinguishing mark, he 

is obligated to proclaim that he found both. If the owner of the 

item with the distinguishing mark came and took his item but 

did not claim ownership of the other item, the other person, who 

found the items, acquires the item on which there is no distin- 
guishing mark. This halakha should also apply when one finds 

a vessel on which there is a distinguishing mark and produce on 

which there is no distinguishing mark. 


The Gemara cites several possible resolutions to this contradic- 
tion. Rav Zevid said that this is not difficult: This baraita, where 
the finder is obligated to proclaim his finding of both the vessel 
and the produce, is referring to a container and flax." Since the 
flax fibers are intertwined, when part of the flax falls out of the 
container, all of the flax would fall out. Therefore, the fact that 
the flax is completely outside the container is not an indication 
that it was never in the container. That mishna, from which it is 
inferred that produce found outside the vessel belongs to the 
finder, is referring to a basket and produce. Had the produce 
fallen out of the basket, presumably some produce would remain 
in the basket, because the individual units of produce are not 
connected. Therefore, the fact that no produce was found in the 
basket indicates that the produce did not fall out of the basket. 


each circumstance. Rashi understands that the mishna, where 


that it runs counter to Rav Pappa’s statement that when no pro- 


the ruling is that the items belong to the finder, is referring to 
a case where one found flax, and that the baraita, where the 
ruling is that one must proclaim his find, is referring to a case 
where one found produce. Rashi's interpretation is difficult in 


duce remains in the basket, the produce belongs to the finder. 
Most early commentaries agree with Tosafot that the mishna is 
referring to a case where one found produce, while the baraita 
is referring to a case where one found flax (Rashba; Ritva; Ran). 
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Rav Pappa said: Both this ruling and that ruling are referring to 
a basket and produce, and nevertheless it is not difficult: This 
baraita, where the finder is obligated to proclaim his finding of the 
produce found outside the empty vessel, is referring to a case 
where some produce remains in the basket. That mishna, from 
which it is inferred that produce found outside the vessel belongs 
to the finder, is referring to a case where no produce remains in 


the basket. 


And if you wish, say instead: Both this ruling and that ruling are 
referring to a case where no produce remains in the basket, and 
nevertheless it is not difficult: This baraita, where the finder is 
obligated to proclaim his finding of the produce found outside the 
empty vessel, is referring to a case where the mouth of the basket 
is facing the produce, indicating that the produce fell from it. That 
mishna, from which it is inferred that produce found outside the 
vessel belongs to the finder, is referring to a case where the mouth 
of the basket is not facing the produce. 


And if you wish, say instead: Both this ruling and that ruling are 
referring to a case where the mouth of the basket is facing the 
produce, and nevertheless, it is not difficult: That mishna, from 
which it is inferred that produce found outside the vessel belongs 
to the finder, is referring to a case where the empty basket has a 
rim.” Had the produce fallen out of the basket, the rim would have 
prevented some of the produce from falling. This baraita, where 
the finder is obligated to proclaim the produce found outside the 
empty vessel, is referring to a case where the basket has no rim 
and therefore the produce in its entirety could have fallen from 
the basket. 


Q The mishna teaches: And for these found items, one is obligated 
to proclaim his find: Piles of produce and piles of coins. Con- 
clude from it that number is a distinguishing mark," and one 
reclaims his produce or coins by correctly declaring the number of 
piles. The Gemara rejects that proof. Perhaps one should teach 
the mishna as stating: A pile of produce. It is not the number of 
piles but their location that serves as a determining mark. Based 
on that emendation, conclude from it that location is a distin- 
guishing mark. The Gemara rejects that proof as well. Perhaps one 
should teach the mishna as stating: Piles of produce. Since the 
authoritative version of the mishna is unclear, no proof can be 
cited from it. 


§ The mishna teaches: And for these found items, one is obligated 
to proclaim his find: Three coins stacked one atop another. Rabbi 
Yitzhak from Migdal" says: And one is obligated to proclaim 
the find in a case where the coins are arranged in well-ordered 
towers." This is also taught in a baraita: If one found scattered 
coins," these belong to him. If the coins are arranged in well- 
ordered towers, he is obligated to proclaim his find. The baraita 
elaborates: And these coins are arranged in towers: Three coins 
stacked one atop another. 


HALAKHA 


In towers — porns: If one found three coins arranged in a tower, ordered tower (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 


he is obligated to proclaim his find. The Rema holds that one is 


16:2; Shulhan Arukh, Hoshen Mishpat 262:11). 


obligated only if the tower is arranged with the widest on the 


bottom and the coins stacked upon it progressively smaller. The 
Gra understands that there is a dispute between the Rema and 
the Shulhan Arukh on the matter, and that the Shulhan Arukh 
holds that one is also obligated to proclaim his find if there 
were three coins that were the same size arranged in a well- 


If one found scattered coins — niwan niyn Ky: If one finds 
scattered coins, even if there was some overlap among them, 
they belong to him. If he found a bundle of coins, he is obli- 
gated to proclaim his find (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 16:2; Shulhan Arukh, Hoshen Mishpat 262:12). 


BACKGROUND 


Rim — paxix: 


Jug with rim from the talmudic era 


NOTES 


Piles of produce...conclude from it that number is a 
distinguishing mark — 19 pan Ay AyRw..vvD Nay 
2D: The commentaries ask what proof can be cited from 
the fact that it is written in the plural, as the entire mishna 
is formulated in the plural. Some answer that since the 
mishna could have written: Piled produce, and instead 
wrote: Piles of produce, the fact that piles is written in 
plural is significant. According to this explanation, the 
attempt to refute the proof by saying: Teach: A pile of 
produce, is not an emendation of the text of the mishna. 
It is explaining that the plural is not a reference to a case 
of multiple piles but to a case of one pile, and the plural is 
due to the fact that it is referring to such cases in general 
(Ritva). 


Rabbi Yitzhak from Migdal [migdala‘’a] - py% 127 
mcbay: Some suggest that the appellation migdala‘a i is 
appended to Rabbi Yitzhak’s name because he proceeds 
to discuss the halakha of coins arranged in well-ordered 
towers [migdalin] (Maharatz Hayyut). 


Where the coins are arranged in well-ordered towers — 
prune prwyw: According to the straightforward under- 
standing of the Gemara, the coins are arranged such that 
the widest coin is on the bottom and the coins stacked 
upon it are progressively smaller. Rabbeinu Hananel and 
the Rif understand that the arrangement is one where 
coins that are the same size are stacked in well-ordered 
towers. 
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BACKGROUND 

Rather, if it was stated, this is how it was stated — xx 
NAAKIT VANNY IN: At times, when an objection has been 
raised against an amoraic statement, the Gemara resolves 
the objection by suggesting that the statement of the 
amora was reported incorrectly and must be emended. 
This expression means: If the statement was made at all, it 
was made as follows. 


NOTES 


One proclaims that he found coins — 1373 Kyaw: Some 
explain that the finder proclaims that he found coins issued 
by a certain king and the owner of the coins identifies them 
by providing their number and location. 


Like a bracelet - pws: 


Şə 
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Coins configured like a bracelet 


Like a straight line — Twa: 


Coins configured like a straight line 


Like a triangle - 7a1¥ns: 


Coins configured like a triangle 


Like a ladder - oya: Ostensibly, this seems identical 
to the case with regard to coins that partially overlap 
[meshalhefei shalhufei], where the coins belong to the 
finder. Some explain that the case of meshalhefei shalhufei 
is not one where they overlap; rather, the coins are aligned 
in a straight line with space between them. According to 
this explanation, the case of coins configured like a straight 
line is one where there is no space between them. 


Coins configured like a ladder 
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The Gemara notes an apparent contradiction in the baraita. This 
baraita itself is difficult. In the first clause of the baraita, you said: 
If one found scattered coins, these belong to him, from which 
it can be inferred that if the coins partially overlap [ meshalhefei 
shalhufei], he is obligated to proclaim his find. Say the latter 
clause of the baraita: If the coins are arranged in well-ordered 
towers, he is obligated to proclaim his find, from which it can 
be inferred that if the coins partially overlap, those coins belong 
to him. The Gemara answers: The tanna of the baraita calls 
any pile of coins that is not arranged in well-ordered towers: 
Scattered. 


Rabbi Hanina says: The Sages taught that one must proclaim his 
find only when he finds coins minted by three different kings, 
but if all the coins were minted by one king, one is not obligated 
to proclaim his find. The Gemara asks: What are the circum- 
stances? If the coins are arranged in well-ordered towers, then 
even if all the coins were minted by one king, the finder should 
also be obligated to proclaim his find. And if the coins are not 
arranged in well-ordered towers, then even if the coins were 
minted by three kings, the finder should also not be obligated 
to proclaim his find. 


Rather, if Rabbi Hanina’s ruling was stated, this is how it was 
stated:® The Sages taught that one must proclaim his find only 
when he finds coins of different sizes minted by one king, which 
are similar to coins minted by three kings. But if they are coins 
of the same size minted by one king, he is not obligated to 
proclaim his find. The Gemara elaborates: According to this 
interpretation, what are the circumstances of coins that are 
arranged in well-ordered towers and which one must proclaim? 
It is when the bottom coin is broadest, and the intermediate- 
sized coin is atop it and the smallest coin is atop the inter- 
mediate one, as we say: They were placed there and are not lost 
at all. But if one finds coins minted by one king, each of them 
sized like the other, even if each is placed upon the other, 
those coins belong to the finder. The reason is that it is possible 
to say that it is happenstance and they fell together, so their 
arrangement is not a distinguishing mark. 


And Rabbi Yohanan says: Even if the coins were minted by one 
king, one is also obligated to proclaim his find. The Gemara asks: 
What does one proclaim in order to invite the owner to describe 
his item? The Gemara answers: He proclaims that he found coins 
and the owner specifies the number of coins. The Gemara asks: 
If so, why does the mishna specifically teach a case where one 
found three coins when even if one found two coins they could 
be identified by their number? Ravina said: Since the finder 
proclaims that he found coins," using the plural term, indicating 
that there were at least two coins, if the owner claims that he 
lost two coins, the default of the plural term, he is not providing 
a distinguishing mark. Therefore, the mishna teaches a case of 
three coins. 


Rabbi Yirmeya raises a dilemma: If one found coins config- 
ured like a round bracelet," what is the halakha? If they were 
configured like a straight line," what is the halakha? If they 
were configured like a triangle," what is the halakha? If they 
were configured like a ladder,“ one partially upon the other 
and partially protruding, what is the halakha? 


HALAKHA 


Like a bracelet.. 
a ladder - 


„like a straight line... 


like a triangle...like 
obi... HYD... WW... PWD: If one found coins 
configured like a round bracelet, a straight line, a triangle, or a 


ladder, due to the uncertainty with regard to their status, one 
must leave them in place (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 16:2; Shulhan Arukh, Hoshen Mishpat 262:12). 
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The Gemara suggests: Resolve at least one" of these dilemmas, as 
Rav Nahman says that Rabba bar Avuh says: For any arrange- 
ment of coins such that if one were to introduce a wood chip 
between the coins he could thereby lift them all at once with that 
wood chip, he is obligated to proclaim his find. Based on that 
criterion, one can conclude that if one finds coins configured like 
a ladder, he is obligated to proclaim his find. 


Rav Ashi raises a dilemma: 


If they were configured like the stones of the house of worship 
dedicated to the Roman deity Mercury, what is the halakha? 


The Gemara suggests: Come and hear a resolution of the dilemma. 
As it is taught in a baraita: If one found scattered coins, these 
belong to him. If they were configured like the stones of the 
house of worship dedicated to Mercury,’ he is obligated to pro- 
claim his find. The Gemara explains: And these are coins that 
were configured like the stones of the house of worship dedicated 
to Mercury:" One was situated here on one side, and one was 
situated there alongside it, and one was situated atop the two 
of them. 


§ The Sages taught in a baraita: In the case of one who finds a 
sela coin in the marketplace" and another person finds him and 
says: It is mine, and the distinguishing mark is that it is new, or 
that it is a coin minted by the emperor Nero,’ or that it is minted 
by king so-and-so, he has not said anything and the finder need 
not give him the sela. Moreover, even if his name is written on 
the sela he has not said anything, due to the fact that there is no 
distinguishing mark for a coin" that is effective in its recovery, 
as the finder says: Perhaps he spent the coin and it fell from 
another person. 


MI S H NA If one found, behind a wooden fence" or 


behind a stone fence, bound fledglings, 
or if he found them in the paths that run through fields, he may 
not touch them, as they were certainly placed there intentionally. 
In a case where one found a vessel in a garbage dump, if it is 
concealed, he may not touch it, as a person certainly concealed 
it there. Ifit is exposed, the finder takes the item and proclaims 
his find. 


GEMARA “= is the reason that one may 


not touch the fledglings? The Gemara 
answers: The reason is that we say with regard to these birds: 
A person concealed them, and if one takes them, their owner 
has no distinguishing mark on them that would enable him to 
reclaim them. Therefore, let the finder leave the birds in place 
until their owner comes and takes them. 


NOTES 


Distinguishing mark for a coin - yava p2: The reason 
coins do not have a distinguishing mark is that they are typi- 
cally minted with a uniform imprint (Ramban). The Gemara 
adds that even if one’s name is written on the coin, it is not 
a distinguishing mark, due to the concern that perhaps he 
spent it or gave it to another. Some assert that this was actually 
a statement of the Rif that was incorporated into the text of 
the Gemara. 

The early commentaries ask: If the concern that a coin 
changed hands invalidates any distinguishing mark that might 


be on it, why does this not apply with regard to all lost items? 
The Rashba answers that the concern is that one wrote his 
name on several coins, then spent some and lost some, and it 
is possible that the one that was found by this finder was lost 
by another person. Since, generally speaking, items other than 
coins were not identical to each other, this concern is in effect 
only with regard to coins. Others explain that the concern 
with regard to coins is greater because coins, by their very 
essence, are designated for circulation and for use in transac- 
tions (Ritva; Meiri). 


NOTES 
Resolve at least one — SIM xma viwa: Some versions of the 
text record the statement of Rav Nahman as an independent 
ruling, not as a response to the series of dilemmas raised by 
Rabbi Yirmeya. 


BACKGROUND 


House of worship dedicated to Mercury [Kulis] - pap ma: 
Kulis is one of the talmudic corruptions of the name of the 
Roman god Mercury, whose Greek name was Hermes, god 
of commerce and the roads. Idols or other representations of 
Mercury were often situated at crossroads and travelers would 
place stones on a designated pile near those idols as a form 
of worship. The initial configuration included two adjacent 
stones with a third stone atop them. Those are the stones 
of the house of worship dedicated to Mercury mentioned 
in the Gemara. 


Minted by the emperor Nero - mim): Apparently, attribut- 
ing the coin to Nero was not due to the image of the emperor 
imprinted on it, but rather due to its value. The coin ascribed 
to Nero was minted with a substantially lower weight and 
value, as distinct from earlier coins that were uniformly heavier 
and more valuable. 


HALAKHA 


Like the stones of the house of worship dedicated to Mer- 
cury- pip ma 4943: If one finds coins configured with two 
coins adjacent to each other anda third coin atop them, he is 
obligated to proclaim his find (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 16:2; Shulhan Arukh, Hoshen Mishpat 262:12 
and Beur HaGra there). 


One who finds a sela coin in the marketplace - yoo NYDT 
mwa: If one finds a single coin he need not return it, even if 
another attests that it was minted by a specific king, and even 
if his name was written on it. Some say that if the other person 
describes a distinguishing mark, e.g, that it is cracked in a par- 
ticular area, one must return the coin to him (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 14:10; Shulhan Arukh, Hoshen 
Mishpat 262:13, and in the comment of Rema). 


Found behind a fence — 719377 1M KYA: If one finds an item 
without a distinguishing mark that appears to have been 
intentionally placed there, he may not touch it. One may not 
touch it even if it is uncertain whether or not it was placed 
there. If he took it, it belongs to him after the fact. The Rema, 
citing the Ra’avad, disagrees and says that if he took an item 
in a case where it is uncertain whether it was placed there, it 
does not belong to him; rather, he must safeguard it until Eli- 
jah the prophet comes and identifies the owner. In addition, if 
one found an item with a distinguishing mark in a case where 
it is uncertain whether it was intentionally placed there in a 
place that is at least partially sheltered, he is obligated to take 
itand proclaim his find (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 15:6; Shulhan Arukh, Hoshen Mishpat 260710, and in 
the comment of Rema, and Sma and Ketzot HaHoshen there). 
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NOTES 


And if he took it he need not return it - K) by ON) 
‘yin: Rashi explains that one need not return a lost item 
in this case even to one claiming to be the owner. The 
Rambam explains that it means that the item belongs 
o the finder. See the various commentaries on the Ram- 
bam, who question that understanding. The Ra’avad 
holds that he must safeguard the item until witnesses 
or Elijah the prophet come and reveal the identity of the 
owner. By contrast, several early commentaries explain 
hat the Gemara means that he must not return the item 
o the place from which he took it, due to the concern 
hat someone else will take it with no intention to return 
it (Tosafot; Ramban; Rashba; Rosh). That appears to be 
he understanding in the Jerusalem Talmud. 


HALAKHA 


One found a vessel in a garbage dump — bp xy 
TPN: If one found a vessel hidden in a garbage dump 
he may not touch it. If the vessel is in a garbage dump 
that is regularly cleared, this is a deliberate loss and 
the vessel belongs to the finder (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 15:7; Shulhan Arukh, Hoshen 
Mishpat 260:1, and in the comment of Rema). 
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The Gemara asks: But why? Let the knot binding them serve as 
their distinguishing mark. Rabbi Abba bar Zavda said that Rav 
said: This is a case where the birds were bound at their wings. Since 
everyone binds them in that manner, the knot binding the birds is 
not a distinguishing mark. 


The Gemara asks: And let their location serve as their distinguishing 
mark. Rav Ukva bar Hama said: This is a case where the birds hop 
and do not remain in place. The Gemara asks: If it is a case where the 
birds hop, perhaps the birds came to that location from elsewhere 
and it is permitted for the finder to keep them. 


The Gemara answers: It can be said that the birds came from else- 
where and it can be said that a person concealed them, and the result 

is uncertainty with regard to whether the placement of the birds was 

deliberate, i.e., whether or not they are lost items. And Rabbi Abba 

bar Zavda says that Rav says: In any case of uncertainty as to whether 

the placement of an item was deliberate, one may not take it ab initio. 
And if he took it, he need not return it." 


§ The mishna teaches: In a case where one found a vessel in a garbage 
dump," if it is concealed, he may not touch it, as a person certainly 
concealed it there. If it is exposed, the finder takes the item and 
proclaims his find. The Gemara raises a contradiction from a baraita: 
If one found a vessel concealed in a garbage dump, the finder takes 
the item and proclaims his find, because it is routine for a garbage 
dump to be cleared. Therefore, presumably it was not placed there; 
rather, it is a lost item and one is obligated to proclaim his find. 


Rav Zevid said that this is not difficult: This mishna is referring 
to containers or cups. That baraita is referring to knives or a fork 
[vehamnik].' The Gemara elaborates: In the case of containers or 
cups, which are large, it is inconceivable that they fell there inadver- 
tently, so he may not touch them. In the case of knives or forks, which 
are small, there is room for uncertainty as to whether it was placed 


there or whether it fell, so the finder takes the item and proclaims 
his find. 


Rav Pappa said: Both this baraita and that mishna are referring to 
containers and cups, and nevertheless, it is not difficult: Here, the 
baraita is referring to a garbage dump that is designed to be cleared; 
therefore, he must take the vessel and proclaim his find to prevent it 
from being cleared with the garbage. There, the mishna is referring to 
a garbage dump that is not designed to be cleared; as it is possible 
that the owner placed it there, the finder may not touch it. 


The Gemara asks: How could one be obligated to proclaim his find of 
a vessel in a garbage dump that is designed to be cleared? Even if 
the owner of the vessel concealed it there, it is a deliberate loss and 
the owner renounced ownership of the vessel. The Gemara answers: 
Rather, the baraita is referring to a garbage dump thatis not designed 
to be cleared, and the owner of the land reconsidered and decided 
to clear it. 


The Gemara asks: Granted, according to Rav Pappa, this is the reason 
that the tanna teaches in the baraita: He takes it and proclaims his 
find, because it is routine for a garbage dump to be cleared, as the 
ruling is dependent on whether the dump is ultimately cleared. But 
according to Rav Zevid, the reason for the ruling in the baraita is that 
the utensils found were knives and forks. What is the relevance of 
the statement in the baraita: Because it is routine for a garbage dump 
to be cleared? The Gemara answers that according to Rav Zevid, it 
means: Because it is routine for a garbage dump to inadvertently have 
small utensils cleared, i.e., discarded, into it. 


Fork [hamnik] — 
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pt: Several variant readings of this term Arukh, citing the geonim, explains that it is a utensil with two tines 
appear in manuscripts of the Talmud and its origin is unclear. The 


used by the Persians as a fork. 
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f found lost i in a h f 
MISHNA! one foun ost items in a Sap o 


stone rubble or in an old wall," these 
belong to him. If one found lost items in a new wall" from its 
midpoint and outward, they belong to him. If he found the 
items from its midpoint and inward, they belong to the home- 
owner. If the homeowner would rent the house to others on a 
regular basis and there was a steady turnover of residents, even 
if one found lost items inside the house, these belong to him. 
Since the owner of the lost items cannot be identified based on 
location, he will certainly despair of recovering his lost items. 
GE M A The mishna teaches that if one found 
a lost item in a heap of rubble or in an 
old wall it belongs to him. The Sages taught in a baraita: It is 
his due to the fact that when the owner of the heap or wall 
claims the property, the finder can say to him: They belong 
to the Amorites," who lived in Eretz Yisrael before it was 
conquered by the Jews. The Gemara asks: Is that to say that 
Amorites conceal items but Jews do not conceal items? Per- 
haps it was the homeowner who placed the item in the wall or 
the heap. The Gemara answers: No, the baraita is necessary only 
in the specific case 


where the item is extremely rusted," indicating that it had been 
left there for a long time. 


§ The mishna teaches: If one found lost items in a new wall" 
from its midpoint and outward," they belong to him. But if 
he found the items from its midpoint and inward, they belong 
to the homeowner. 


Rav Ashi said: The determination of ownership with regard to 
a knife found in a wall follows the handle, and the determi- 
nation of ownership with regard to a money pouch’ follows the 
laces at the opening of the pouch. If the handle or laces face 
inward, they belong to the homeowner. If the handle or laces 
face outward, they belong to the finder. 


The Gemara asks: But if so, what is the applicability of the ruling 
of the mishna, which teaches: If one found lost items in a new 
wall from its midpoint and outward, they belong to him, and 
from its midpoint and inward, they belong to the homeowner? 
But instead, to determine ownership, let us see if its handle faces 
inward or if its handle faces outward, or ifits straps face inward 
or if its straps face outward. The Gemara answers: The mishna 
is referring to a case where one found rags or metal strips. 


| NOTES 
is an indication that it was placed there, one is permitted to 


Where the item is extremely rusted — +99 7pnw7: The Sages 
do not expect one to determine whether the item actually 
belonged to the Amorites based on the degree of rust. Rather, 
if it is extremely rusted, even if it belonged to a Jewish owner, 
he has already despaired of its recovery (Ritva). 

Some say that the Rambam had a variant reading of this 
term. Instead of shetikh, meaning rusted, it read shetit, mean- 
ing buried deep in the heap of rubble, not near the surface 
(Haggahot HaGra). 


In anew wall - wanbniza: The early commentaries ask why, 
given that the very presence of the item in a hollow in the wall 


take it. They answer that this is also referring to a case where 
the item is extremely rusted and therefore one may presume 
that the owner despaired of its recovery (Josafot; Rosh). 


From its midpoint and outward — yin ‘yma: Some com- 
mentaries explain that although one might have thought that 
even if the item had not initially belonged to the owner of the 
wall he should acquire it by means of his courtyard, this is not 
the case. Since the outer half of the wall is unsecured, the 
acquisition does not take effect, as one does not acquire an 
item by means of an unsecured courtyard (Rashba). 


_ NOTES — 
If one found lost items in a heap of stone rubble or in an old 
wall - wrdnisa dia xy: The early commentaries ask why the 
owner of the heap of rubble does not acquire the item by means 
of his courtyard. Some explain that this mode of acquisition is 
effective only with regard to easily found items, not concealed 
items that may never be discovered (Josafot; Rashba; Rosh). 
The Ra'avad explains that the heap in question is not located 
in the courtyard. 


They belong to the Amorites — j7 oying by: Property that 
previously had belonged to the Amorites was acquired by the 
entire Jewish people with their conquest of Eretz Yisrael and 
does not belong to any individual or tribe. 


If one found lost items in a heap of stone rubble or in an 
old wall...in a new wall - wn bniza...e» bisa baa xn: If 
one found an item in a heap of tubble, or in an old wall whose 
builder's identity was long forgotten, or if the item is rusted or 
discovered deep in a recess in the wall, it belongs to the finder, 
as presumably it was placed there by gentiles in antiquity. If the 
item appears to have been newly concealed, the finder may not 
touch it. In a case where an item was found in a new wall, if it 
is found in the inner half of the recess in the wall, it belongs to 
the owner of the courtyard. If it is found in the outer half of that 
recess, it belongs to the finder (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 16:9; Shulhan Arukh, Hoshen Mishpat 260:1). 


| HALAKHA ~ 

In a new wall - wn biaa: If one found items in the hollow 
of a new wall and those items fill the entire hollow, the finder 
and the owner split the items, even if the wall is inclined and 
it is possible that the items moved from the higher side of the 
hollow to the lower side. If one found an item typically stored 
in a hollow in a wall, e.g., a knife or a pouch, then ownership 
is determined by the direction that the handle of the knife or 
the straps of the pouch are facing. If they face the courtyard, it 
belongs to the owner; if it faces the public domain, it belongs 
to the finder. If the homeowner does not claim ownership, it 
belongs to the finder regardless of the circumstances (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 16:9, 11; Shulhan Arukh, 
Hoshen Mishpat 260:1-2). 


_ BACKGROUND | ——____— 


Pouch — XD"3: 


Money pouch like those from the bar Kokheva era 
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HALAKHA 

Would rent to others - pan itawa m7: Any lostitem 
found in a house that is regularly rented to others belongs 
to the most recent renter. If it was rented to three gentiles, 
any items found in the house or on the property belong 
to the finder. This is in accordance with the ruling of the 
Rif and the Rambam. They hold that Rava (26b) disagrees 
with Rav Nahman, who says that the item belongs to the 
finder even if the house was rented to three Jews. The 
halakha is in accordance with the opinion of Rava, as he 
was the latter, chronologically, of the two Sages (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 16:11; Shulhan Arukh, 
Hoshen Mishpat 260:3). 


Money that was found - yaa% niy: In the case of 
one who found money in Jerusalem during the period 
when the Temple was standing, the money is non-sacred. 
Since the streets are swept each day, presumably the 
money that he found fell that day. If he found the money 
during a pilgrimage Festival, the presumptive status of 
the money is that of second-tithe money. If the money 
was discovered before animal merchants in Jerusalem at 
any time of year, its presumptive status is that of second- 
tithe money. With regard to money found on the Temple 
Mount, even during a Festival, its presumptive status is 
that of non-sacred money (Rambam Sefer Zera'im, Hilkhot 
Ma‘aser Sheni 6:9—10). 


NOTES 


On the Temple Mount it is non-sacred - man 173 
pon: The later commentaries ask: Why not say that just 
as one acquires items by means of his courtyard, let 
he Temple treasury acquire the coins on the Temple 
ount in the same manner, thereby rendering the 
coins sacred (Ketzot HaHoshen)? Some answer that the 
courtyard of the Temple does not effect acquisition for 
he Temple treasury (Magen Avraham). Others explain 
hat although theoretically acquisition by means of a 
courtyard would take effect in the Temple courtyard, in 
practice, since it is frequented by the multitudes, it is 
an unsecured courtyard, and acquisition by means of an 
unsecured courtyard does not take effect (see Hatam 
Sofer and Ma‘ayanei HaHokhma). 


During the Festival all money is second-tithe money — 
wyn Son oan nywa: As there is no time frame during 

which the tithe money must be brought to Jerusalem, 
people generally did not make a special trip to take the 

produce or money to Jerusalem. Most people brought 
their second-tithe money with them when they ascended 

to Jerusalem to observe the three pilgrimage Festivals. 
During those Festivals, with so many people entering the 

city with tithe money in so concentrated a time frame, 
most of the money in circulation, especially among the 

animal merchants, was second-tithe money. 


LANGUAGE 


Inn [pundak] — pas: From the Greek tavdoxelov, pan- 
dokeion, meaning guest house or hotel. 
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It is taught: If the hollow in the wall was filled with lost items, 
e.g., coins, the homeowner and the finder divide them. The 
Gemara asks: Isnt that obvious? The Gemara answers: No, it is 
necessary to teach this only in a case where the hollow in the 
wall is inclined toward one side of the wall. Lest you say that 
all the items were initially on the elevated side, and due to the 
incline they slipped and filled the entire space, the tanna teaches 
us that the homeowner and the finder divide them. 


§ The mishna teaches: If the homeowner would rent the house 
to others" on a regular basis and there was a steady turnover of 
residents, even if one found lost items inside the house, these 
belong to him. The Gemara asks: And why do they belong to the 
finder? Let us follow the last renter and determine that he is 
the owner of the items. 


Didn’t we learn ina mishna (Shekalim 7:2): With regard to money 
that was found" before animal merchants in Jerusalem, it is 
always assumed to be money of the second tithe, as most of 
the animals purchased in Jerusalem were bought with second- 
tithe money. This halakha applies both during a Festival and 
throughout the year, as people would typically purchase animals 
for meat with their second-tithe money. If the money was found 
on the Temple Mount it is considered non-sacred‘ money. This 
halakha applies even during a Festival, when people would 
come to Jerusalem with second-tithe money in hand, as it 
can be assumed that one who entered the Temple Mount had 
already spent that money and only non-sacred money is left in 
his possession. 


The mishna continues: And if the coins were found elsewhere 
in Jerusalem, the following distinction applies: If it was found 
during the rest of the days of the year, it is considered non- 
sacred money. But if the money was found during the Festival, 
when many people would come to Jerusalem with their second- 
tithe money, all money is presumed to be second-tithe money.’® 


And Rav Shemaya bar Ze’eira says in explanation of the mishna: 
What is the reason that during the rest of the year the money is 
considered non-sacred, even on the day after the Festival? Since 
the markets of Jerusalem tend to be cleaned every day, any 
money left there would already have been found by the street 
cleaners. Consequently, any money found there must have been 
left there recently. Apparently, we say that each of the first 
coins is gone, and these coins are other ones, i.e., they were 
left there after the conclusion of the Festival. Here too, with 
regard to lost items found in a rented house, why not say that the 
items belonging to each of the first renters are gone and these 
items belong to the last renter? 


Reish Lakish said in the name of bar Kappara: The mishna that 
states that the item belongs to the finder is referring to a case 
where the homeowner rendered his house an inn [pundak]! for 
three Jews. Since it is unclear to which of them the item belonged, 
the owner despairs of its recovery. 


BACKGROUND 


Second-tithe money -3% wya niy: Second tithe is one-tenth 
of the produce that remains after teruma is separated for the 
priests and first tithe is separated for the Levites. Second tithe 
was taken during the first, second, fourth, and fifth years of the 
Sabbatical cycle. After the second tithe was separated, it was 
brought to Jerusalem and consumed there by its owner. The 
Torah permitted redemption of the second-tithe produce; in 


such a case, the owner was required to take the redemption 
money to Jerusalem, purchase food with it, and consume the 
food there, within the city walls, as it is written: “And you shall 
bestow the money for whatsoever your soul desires, for oxen, or 
for sheep, or for wine, or for strong drink, or for whatsoever your 
soul asks of you; and you shalt eat there before the Lord your God” 
(Deuteronomy 14:26). 
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The Gemara previously (see 24a) raised a dilemma with regard 
to the halakha stated by Rabbi Shimon ben Elazar that a lost 
item found in a location frequented by the multitudes belongs to 
the finder. Is the halakha in accordance with his ruling? Moreover, 
is his ruling specifically with regard to a location with a gentile 
majority, or is it even applicable in a location with a Jewish major- 
ity? Based on the opinion of bar Kappara, the Gemara suggests: 
Conclude from it that the halakha is in accordance with the 
opinion of Rabbi Shimon ben Elazar even in a location with a 
Jewish majority. 


The Gemara rejects this conclusion, and presents an alternative 
explanation of the latter clause of the mishna. Rather, Rav 
Menashya bar Ya’akov said: The mishna is referring to a case 
where he rendered his house an inn for three gentiles." According 
to that explanation, perhaps Rabbi Shimon ben Elazar issued his 
ruling specifically in a location with a gentile majority. 


Rav Nahman said that Rabba bar Avuh said: Even if you say that 
the owner rendered his house an inn for three Jews, one cannot 
conclude that Rabbi Shimon ben Elazar issued his ruling even in 

an area with a Jewish majority. What is the reason that the item 
belongs to the finder? It is because the person from whom the item 

fell despairs of its recovery. The one who lost the item says: Now, 
no other person was with me here, only these residents of the inn. 
I said in their presence several times to return the item to me, 
and they did not return it to me; and is it likely that now they are 

going to return it? If their intention was to return the item, they 
would have already returned it to me, and the fact that they did 

not yet return it to me indicates that it is their intention to rob 

me of the item. 


And Rav Nahman follows his standard line of reasoning, as Rav 
Nahman says: If one saw a sela coin 


that fell from one of two people, he is obligated to return it. 
What is the reason? The person from whom the sela fell does 
not despair of recovering it. He says: After all, no other person 
was with me, only this one who was with me, as he is unaware 
that the sela was found by a third party. He therefore thinks: I will 
seize him" and say to him: It is you who took it. 


Ina case where the coin fell from one of three people, the finder is 
not obligated to return it. What is the reason? The person from 
whom the sela fell certainly despairs of recovering it. He says: 
After all, two other people were with me. If I seize this one, he 
will say: I did not take it. And if I seize that one, he will say: I did 
not take it. Since he cannot make an definitive claim, he despairs 
of recovering his coin. 


Based on the fact that by Torah law, one must return a lost item to 
its owner only if it is worth one peruta, Rava said: With regard to 
that which you said, that in a case where the coin fell from one 
of three people the finder is not obligated to return it," we said 
this only in a case where the total value of the lost coin, when 
divided by three, does not amount to the value of one peruta for 
each and every one of them; but if it amounts to the value of one 
peruta for each and every one of them, he is obligated to return 
it. What is the reason? Say that perhaps they are partners, i.e., they 
own the coin jointly; consequently, they do not despair, as each 
assumes that one of the other two found it and is holding it for 
the three of them. 
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NOTES 

For three gentiles - 0°33 mw: Rashi, as well as the 
Rashba, the Rosh, and the Ran, explain that this hala- 
kha applies not only in a case where there were three 
gentiles; the same would be true if there were only one 
gentile guest. Others say it is the halakha only in a case 
where there were at least three gentiles, as only then 
is there is a sufficiently significant gentile presence for 
the location to be considered to have a gentile majority 
(Tosafot). Some understand that this is the halakha in 
a case where there were at least three people and a 
majority of them were gentiles (Ra’avad). 


——————_ NOTES 
| will seize him — mb wp): Rashi explains that the 
person who lost the coin will compel the other person 
to take an oath of inducement, i.e., an oath instituted by 
the Sages for defendants who completely deny a claim. 
Other early commentaries question this interpretation, 
as although some claim that an oath of inducement is 
a tannaitic ordinance, most commentaries agree that it 
had not yet been instituted during the time of bar Kap- 
para (see Torat Hayyim). The Rosh contends that even 
if the other person takes an oath the owner of the coin 
will not despair; he will suspect that the other person 
lied and employ alternative methods to recover his 
coin. Consequently, the Rosh and the Ritva explain that 
the one who lost the coin will seize the other person, 
chastising and shaming him until he returns the coin. 


HALAKHA 


In a case of three people the finder is not obligated 
to return it — vind sm tyne mwa: In a case where 
an outsider finds a coin lost by ‘several partners, even 
if the coin is valuable, if none of the partners owns a 
share worth at least one peruta, the finder need not 
return it. This is the halakha only in a case where the 
finder knows that it is owned by all the partners. If he 
is not certain of that fact, e.g., if he saw an item worth 
two perutot fall from three people and so he does not 
know whether it belonged to all three of them or only 
to two of them, then he must return it (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 14:8; Shulhan Arukh, 
Hoshen Mishpat 262:2, 4). 
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HALAKHA 

The mitzva of returning a lost item - Pax naw myn: 
One who sees a lost item belonging to a Jew is obligated 
to tend to it until he can return it to its owner, as it is writ- 
ten: “You shall return them to your brother.” If he took the 
item with the intent to steal it, before the owner despaired 
of its recovery, he has violated the prohibition of: “You 
shall not...rob,’ the positive mitzva of: “You shall return 
them to your brother” and the prohibition of: “You may 
not disregard.” Even if the finder subsequently returns the 
item, he remains in violation of the prohibition of: “You 
may not disregard.” 

If the finder took the item with the intention of return- 
ing it, before the owner despaired, and then he decided to 
keep it, he has violated the prohibition of: “You shall not... 
rob,’ and the positive mitzva of: “You shall return them to 
your brother.’ If he waited and took the item only after the 
owner despaired, he has violated only the prohibition of: 
“You may not disregard,” in accordance with the opinion 
of Rava (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
14:6-7; Shulhan Arukh, Hoshen Mishpat 259:1). 


Who sees that a dinar coin falls from another into the 
sand — sem va arama vt bays 47: If one sees a coin 
or other item drop from another person into the sand, it 
belongs to the finder, because the owner certainly despairs 
of recovering the lost item. Even if the finder subsequently 
sees the owner sifting through the sand searching for the 
item, he need not return his find, in accordance with the 
statement of Rava (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 14:9; Shulhan Arukh, Hoshen Mishpat 262:14). 


Its value is. ..two perutot - Miva AW MW: Ifthe coin is worth 
less than two perutot he need not return it, as it is unlikely 
that two people will cede their respective portions to a third 
person (Rosh). 


And even if he returned it, etc. -^D TNNT aaby qx: The early 
commentaries maintain that this statement, which says that he 
remains in violation of the various mitzvot, is an explanation 
added by Rav Yehudai Gaon that was nevertheless incorpo- 
rated into most versions of the Gemara. Tosafot and the Ba'al 
HaMaor note that the prohibition against robbery is a prohibi- 
tion that entails fulfillment of a positive mitzva, as every robber 
is required to return the stolen property, and they ask why the 
transgression is not rectified once he returns the stolen goods. 
Based on that question, the Ra’avad deletes the statement from 
his version of the text. 
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NOTES 


There are those who say that Rava said: Even if its total value 
is only two perutot," which is insufficient to provide each of 
the three partners with one peruta, one is obligated to return it. 
What is the reason? Say that perhaps they are partners and one 
relinquishes his share to another. In that case, the remaining 
two partners each have a one peruta share, rendering the finder 
liable to return it. 


§ And Rava says: In a case where one saw a sela coin that fell 
from another, if he took the coin in order to steal it, before the 
despair of the owner, he violates all of the following mitzvot: He 
is liable due to the prohibition: “You shall not... rob” (Leviticus 
19:13); and due to the positive mitzva, stated with regard to found 
items, of: “You shall return them to your brother” (Deuteronomy 
22:1)," and due to the prohibition, stated with regard to one who 
finds an item: “You may not disregard” (Deuteronomy 22:3). 
And even if he returned it" after the despair of the owner, it is 
merely a gift that he gave him; and the transgression that he 
performed, he performed, and he remains in violation of these 
mitzvot. 


Rava continues: If he took the coin in order to return it, before 
the despair of the owner, and then, after the despair of the owner, 
he intended to steal it; he violates a commandment, due to his 
failure to fulfill the positive mitzva of: “You shall return them to 
your brother.’ He does not violate the prohibition: “You shall not... 
rob,” because at the time he took the coin he did not intend to 
keep it. And he does not violate the prohibition: “You may not 
disregard,’ because he did not disregard the lost item. He took it 
with the intention of returning it. 


If he waited until the owner despaired of recovering the lost 
item and only then took it, he violates a commandment, but 
only due to his failure to fulfill the positive mitzva of: “You may 
not disregard,’ as he took no action to return the lost item to 
its owner. 


Rava says: In the case of this person who saw that a dinar coin 
fell from another into the sand,™ and then he found it and 
took it, he is not obligated to return it to its owner. What is 
the reason? The reason is that the one from whom the money 
fell despairs of finding it. Even if the finder sees that the owner 
brought a sifter and is sifting through the sand, ostensibly indi- 
cating that he did not despair of finding his coin, perhaps the 
owner is saying: Just as a coin fell from me in the sand, so too, 
a coin fell from another person and I will find some item to 
offset my loss. 


The Ramban distinguishes between a case of robbery and 
the case of a lost item. In the case of robbery, the owner's 
despair over recovering the item does not transfer ownership 
to the robber; therefore, the return of the stolen item rectifies 
the transgression. By contrast, in the case of a lost item there 
is a Torah edict that the owner's despair transfers ownership 
to the finder. If he does not return the item before the owner 
despairs, the return of the item no longer rectifies the trans- 
gression. Others distinguish between the mitzva to return a 
stolen item, which remains in effect forever, and the mitzva to 
return a lost item, which remains in effect only until the owner 
despairs (Radbaz). 


He violates a commandment, but only “you may not disre- 
gard” - 1293 obynity Soin x) own Kyy aay wx: The word: 
Only, is removed in the version of the text of the Rambam and 


the Ba'al HaMaor, because they hold that he also fails to fulfill 
the positive mitzva: “You shall return them to your brother.” 
Others contend that one’s obligation to return a lost item com- 
mences only from the moment that he takes possession of it 
(see Rosh and Ra’avad). 


That a dinar coin falls from another into the sand — »111 bon 
xon ya mAT: Some say that the halakha in this situation is 
like that of a situation when items are swept away by the tide 
of the sea (21b), with regard to which there is no obligation to 
return them even if the owner does not despair of recovering 
them (Ritva). Others explain that since there are no distinguish- 
ing marks on the lost item, the conclusion is that in the absence 
of proof to the contrary, apparently the owner despaired of its 
recovery (Rivash). 
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If found i ith distineiišhi 
MISHN A one foun ieas wit out a istinguis ing 


mark in a store," those items belong to him, 
as, since the store is frequented by the multitudes, the owner despairs 
of its recovery. If the items were found between the storekeeper’s 
counter and the storekeeper, the items belong to the storekeeper; 
since his customers do not typically have access to that area, presum- 
ably the items are his. If one found coins before a money changer," 
those coins belong to him. If the coins were found between the 
money changer’s chair and the money changer, those coins belong 
to the money changer, because his clients do not typically have 
access to that area. 


In the case of one who purchases produce from another orin a case 
where another sent him produce as a gift, and he found coins 
intermingled with the produce, those coins belong to him. If the 
coins were bundled, this serves as a distinguishing mark and the 


finder takes the coins and proclaims his find. 
The mishna teaches that if one found coins 


G E MA before a money changer, those coins belong 


to him. Rabbi Elazar says: Even if the coins were found placed" 
upon the table itself they belong to the finder. 


The Gemara challenges: We learned in the mishna: If one found 
coins before a money changer, those coins belong to him; this 
indicates by inference that if they were found upon the table, the 
coins belong to the money changer. The Gemara responds: Say 
the latter clause of the mishna: If the coins were found between 
the money changer’s chair and the money changer, those coins 
belong to the money changer; this indicates by inference that if 
they were found upon the table, the coins belong to the finder. The 
Gemara concludes: Rather, due to the contradictory inferences 
from the first and the latter clauses, no inference is to be learned 
from this mishna.® 


The Gemara asks: And Rabbi Elazar himself, from where does he 
derive this halakha that coins found on the table belong to the finder, 
given that apparently one cannot infer this ruling from the mishna? 
Rava said: The mishna is difficult for him: Why did the tanna teach 
specifically that when the coins are found between the money 
changer’s chair and the money changer, those coins belong to the 
money changer? Let the tanna teach instead: If the coins were found 
on the table, or: If the coins were found in the money-changing 
establishment, as it is taught in the first clause of the mishna: If one 
found items without a distinguishing mark in a store, those items 
belong to him. Rather, learn from it that since the money changer 
typically places his money in his drawer, even if the coins were found 
placed upon the table itself these coins belong to him. 


§ The mishna teaches: In the case of one who purchases produce 
from another, and he found coins intermingled with the produce, 
those coins belong to him. Reish Lakish says in the name of Rabbi 
Yannai: The Sages taught this only 


BACKGROUND 


No inference is to be learned from this mishna — xD) xia 
am yaw: This expression, found throughout the Gemara, 


concludes the refutation of an inference. 


in the Gemara as a method of interpretation used to draw 
conclusions from tannaitic sources. According to this method, 
inferences may be drawn not only from what is explicitly stated 
in a mishna or baraita, but also from what is left unsaid. One 


manner in which an inference may be rejected is by illustrating 
that another part of the same mishna or baraita can lead to the 
opposite conclusion. In such cases the Gemara concludes: No 
inference is to be learned from this, indicating that this mishna 
or baraita was not composed in a manner that lends itself to 
drawing conclusions by means of inference. Rather, it is to be 
accepted as written, without reading into it further. 


Inference is employed 


NOTES 


Found items in a store — mina xx: The early com- 
mentaries ask: Why doesn't the storekeeper acquire the 
item found in his store by means of his courtyard? Some 
explain that since it is likely that others will discover the 
item before the storekeeper does, the store is not consid- 
ered a courtyard that is consciously secured by its owners 
(Rosh). Others say that because the storekeeper encour- 
ages people to patronize his store, its legal status is that 
of a public area, and it is not considered his courtyard 
(Rashba). 


Even placed — pnan byw: Many early commentaries 
cite a variant version of the text which reads: Even bound 
upon the table, as they maintain that even if there is a 
distinguishing mark on the item it belongs to the finder. 
The Ra’avad holds that the money belongs to the finder 
specifically if it is bound, because customers, not money 
changers, commonly bind their money. The very fact 
that the money is bound proves that it belongs to the 
customer. 


HALAKHA 


Found in a store...before a money changer - x¥1 
and 29.. „nana: If one found an item without a dis- 
inguishing mark in a store between the table and the 
storeowner, it belongs to the storeowner. If he found it 
elsewhere in the store, it belongs to the finder. If it was 
ound on the table, it belongs to the finder; and some say 
it belongs to the storeowner (Rema, citing Tur). 

If one found money before a money changer on the 
able or before the table, it belongs to the finder. If he 
found it between the table and the money changer it 
belongs to the money changer (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 16:4-5; Shulhan Arukh, Hoshen 
Mishpat 260:5). 
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Perek II 
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HALAKHA 


One who purchases produce from a merchant...from 
an owner — man byan. m npib: In a case where one 
purchased or received a gift of produce from a merchant and 
found coins among the produce, if the coins were bound, he 
must proclaim his find. If the coins were scattered among the 
produce, they belong to the finder. If they were purchased 
or received from one who himself or whose slaves tend to 
the produce personally, he is obligated to return the coins 
to the owner (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
16:6; Shulhan Arukh, Hoshen Mishpat 262:17). 


Any item in which there are distinguishing marks and it 
has claimants - o»yain b wn pap ia ww rat da: One is 
obligated to return any lost item with distinguishing marks 
that has claimants. If the owner despaired of its recovery, 
one need not return it (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 14:1; Shulhan Arukh, Hoshen Mishpat 259:3, 262:3). 


A donkey is returned where he describes distinguishing 
marks on the saddle — 99x7 °39°DA Tian: Even if there are 
no distinguishing marks on the item or animal itself, if there 
are distinguishing marks on its accessory one must return 
the item or animal (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 14:1; Shulhan Arukh, Hoshen Mishpat 262:18). 


NOTES 


Should | delete it — mapy: The Sages who recited tannaitic 
literature in the amoraic study halls would recite different 
baraitot. Some baraitot, which originated in the more estab- 
lished study halls, were precisely formulated. Others were 
collections of statements of tanna’im from several genera- 
tions, and their formulation was less precise. One of the tasks 
of the Sages was to confirm the authenticity of the baraitot 
and their meaning. Occasionally, they would conclude with 
regard to one of the baraitot that all or part of it should be 
deleted because it was inaccurate or otherwise flawed. 
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in the case of one who purchases produce from a merchant, who 
acquired the produce from several suppliers and is unable to deter- 
mine the source of the coins. But in the case of one who purchases 
produce from a single owner," he is obligated to return the coins 
to the seller. And likewise, the tanna who recited mishnayot and 
baraitot in the study hall of Rav Nahman taught a baraita before 
Rav Nahman: The Sages taught that the coins belong to the buyer 
only in the case of one who purchases produce from a merchant, 
but in the case of one who purchases produce from a single owner, 
he is obligated to return the coins to the seller. 


Rav Nahman said to the tanna: But does the owner thresh the 
grain himself? His workers thresh the grain, and the coins could 
belong to one of them. The tanna said to Rav Nahman: Based on 
the difficulty you raise, should I delete it" from the collection of 
authoritative baraitot? Rav Nahman said to the tanna: No. Interpret 
the baraita as referring to a case where the grain was threshed by 
his Canaanite slave or maidservant, and therefore any coins found 
intermingled with the produce belong to the owner. 


MIS HN A This mishna is an excerpt from a halakhic 


midrash concerning lost items, based on 
the verse: “You shall not see your brother's ox or his sheep wander- 
ing, and disregard them; you shall return them to your brother... 
And so shall you do with his donkey; and so shall you do with his 
garment; and so shall you do with every lost item of your brother, 
which shall be lost from him, and you have found it; you may not 
disregard it” (Deuteronomy 22:1, 3). The garment was also included 
in the generalization that one must return all of these items. And 
why did it emerge from the generalization that is should be speci- 
fied? To draw an analogy to it and to say to you: What is notable 
about a garment? It is notable in that there are distinguishing 
marks concerning it and it has claimants asserting ownership, and 
its finder is obligated to proclaim his find. So too with regard to 
any item concerning which there are distinguishing marks and 
it has claimants" asserting ownership, its finder is obligated to 
proclaim his find. 


When the mishna says that the garment was 
GEMARA 4 a 


included in the generalization that one 
must return all of these items, in what generalization is it included? 
Rava said: It is included in the generalization: “And so shall you 
do with his donkey; and so shall you do with his garment; and so 
shall you do with every lost item of your brother, which shall be 
lost from him, and you have found it; you may not disregard it 
(Deuteronomy 22:3). 


” 


Rava says: Why do I need all the specific items that the Merciful 
One writes that one must return: An ox, a donkey, a sheep, and a 
garment? One of them would seem to suffice. 


Rava answers: They are all necessary, as a unique halakha is derived 
from each example. As, if the Merciful One had written only 
“garment,” I would say: This matter, i.e., the mitzva to return a 
lost item, applies only in a case where the owner brings witnesses 
capable of testifying about the item itself or he describes distin- 
guishing marks concerning the item itself; but with regard to 
returning a donkey to its owner in a case where he brings witnesses 
with regard to the saddle or describes distinguishing marks con- 
cerning the saddle and not on the donkey, say that we do not 
return the donkey to the owner. To counter this, the Merciful 
One writes: “Donkey,” from which it is derived that a donkey 
is returned to its owner even in a case where he describes 
distinguishing marks on the saddle." 
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Rava continues: With regard to the specific mentions of “ox” and 
“sheep” that the Merciful One writes, why do I need them? Rava 
answers: From “ox” it is derived that one must return even the 
sheared wool of its tail; and from “sheep” it is derived that 
one must return even its sheared wool." The Gemara challenges: 
And let the Merciful One write only “ox,” from which it is 
derived that one must return even the sheared wool of its 
tail, and derive all the more so that one must return the more 
substantial sheared wool of a sheep. 


Rather, Rava said: The term “donkey” stated with regard to 
damage in the category of Pit," according to the opinion of 
Rabbi Yehuda (see Exodus 21:33 and Bava Kamma 54a), and 
the term “sheep” stated with regard to a lost item, according 
to the opinion of everyone, are difficult. There is no explanation 
for why they are stated. 


The Gemara suggests: And say that the term “sheep” comes to 
teach the obligation to return the animal’s dung?" The Gemara 
answers: One need not return dung, because the owner has 
renounced its ownership. The Gemara suggests: And perhaps 
the term “sheep” comes to teach the obligation to return an item 
based on its owner providing distinguishing marks, as we raised 
a dilemma: Is the halakha that an item can be identified using 
distinguishing marks by Torah law or is it by rabbinic law? 
Therefore, the Merciful One writes: “Sheep” in order to teach 
that it is not only through the testimony of witnesses, but even 
based on distinguishing marks that we return lost items to 
their owner. Resolve the dilemma and conclude that the halakha 
that an item can be identified using distinguishing marks is by 
Torah law. 


The Gemara rejects this proof. The Sages say: One can understand 
the matter from the fact that the tanna teaches the concept of 
distinguishing marks together with the term garment. As it is 
taught in the mishna: What is notable about a garment? It is 
notable in that there are distinguishing marks concerning it and 
it has claimants asserting ownership, and its finder is obligated 
to proclaim his find. So too with regard to any item concerning 
which there are distinguishing marks and it has claimants 
asserting ownership, its finder is obligated to proclaim his find. 
Conclude from it that the term “sheep” does not come to teach 
the obligation to return an item based on its owner providing 
distinguishing marks 


The Sages taught in a baraita: The verse states: “And so shall you 
do with his donkey; and so shall you do with his garment; and so 
shall you do with every lost item of your brother, which shall be 
lost from him, and you have found it” (Deuteronomy 22:3). The 
Rabbis derive that this phrase serves to exclude a lost item in 
which there is not the value of one peruta,“™' which due to its 
negligible value is not considered lost. Rabbi Yehuda says that 
this halakha is derived from the conclusion of that verse: “Which 
shall be lost from him, and you have found it.” The term “and 
you have found it” serves to exclude a lost item in which there 
is not the value of one peruta. 


Ox...the sheared wool of its tail and.. 


.the sheared wool of 


HALAKHA 


To exclude a lost item in which there is not the value of one 


a sheep - woinay aw jaz npa.: As long as a lost item is 
in the possession of the finder, he is obligated to tend to it and 
ensure that it does not depreciate in value. He is even obligated 
to take minor steps to enhance its value, e.g., by shearing a 
sheep or an ox's tail (Shulhan Arukh, Hoshen Mishpat 267:17). 


peruta - mene mw Aa pg% mpag vas: One is not obligated to 
return any lost item that was worth less than one peruta when it 
was lost and when it was found, even if it appreciated in value 
in the interim (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
11:12; Shulhan Arukh, Hoshen Mishpat 262:1). 


NOTES 

That one must return even the sheared wool of its tail — 
san mx Sox: The early commentaries ask: If the sheared 
wool is worth one peruta, it is obvious that one is obligated 
to return it, and if it is worth less than one peruta, why would 
he return it? They explain that this serves to teach that the 
finder must tend to the lost item and even seek to enhance 
its value, which includes periodically shearing the animal's 
tail (see Rashba). The Ritva explains that since the lost animal 
itself is worth more than one peruta, the finder must return 
it and all proceeds that emerge from it. 


The term donkey stated with regard to Pit — 127 Tian: 
Tosafot note that the Gemara does not cite all of the matters 
derived by different Sages from all of the superfluous words 
in the verse. The Gemara merely cites the derivations that 
are similar in structure and subject matter. 


To teach the obligation to return the dung - mobs: The 
Gemara concludes that although the owner of the lost item 
insists upon the return of even minor proceeds from his item, 
e.g., wool sheared from the tail, he is not insistent upon the 
return of excessively minor proceeds (Meiri). In particular, 
since the finder cannot confine the animal to one place and 
accumulate all the dung for the entire period, even if the 
total value of the dung exceeds one peruta, one need not 
be concerned with returning it to the owner. 


To exclude a lost item in which there is not the value of 
one peruta - MOND MW 73 PRÝ mar) v: Many later 
commentaries address the question of whether it is merely 
that one is not obligated to proclaim the find of a lost item 
worth less than one peruta, but it remains the property of 
the owner, or whether, since it is worth less than a peruta, it 
is effectively ownerless (see Hiddushei HaRim, Even HaAzel, 
and Dibberot Moshe). 


BACKGROUND 
Peruta - m9: The peruta is a copper coin, the smallest unit 
of currency. For halakhic purposes, the peruta is defined as 
the value of pure silver half the weight of a barleycorn. Tra- 
ditionally, this is estimated at approximately 24 mg of silver. 
The halakhic value of all coins is linked to the price of silver. 
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The Gemara asks: What is the practical difference between the two 
opinions? Ostensibly, the Rabbis and Rabbi Yehuda both state the 
same halakha. Abaye said: There is no practical difference. Rather, 
the interpretation of the meaning of the verse is the difference 
between them. One Sage, the Rabbis, derives it from the phrase: 

“Which shall be lost from him’; and one Sage, Rabbi Yehuda, 
derives it from the term: “And you have found it.” 


The Gemara asks: And according to the first Sage, the Rabbis, who 
derives the halakha that one need not return a lost item worth less 
than one peruta from the phrase “which shall be lost from him,” 
what does he do with the term: “And you have found it”? 


The Gemara answers: According to the Rabbis, that term is neces- 
sary for the derivation of the halakha in accordance with the opin- 
ion of Rabbenai. As Rabbenai says in interpreting the verse: “And 

so shall you do with every lost item of your brother’s, which he 

has lost, and you have found it” (Deuteronomy 22:3), that the term 

“and you have found it” means that it assumes the status of a found 

item only when it actually enters his possession. 


The Gemara asks: And according to Rabbi Yehuda, who derives 
the halakha that one need not return a lost item worth less than one 
peruta from the term: “And you have found it,’ what does he do 
with the phrase: “Which has been lost from him”? 


The Gemara answers: According to Rabbi Yehuda, that phrase is 
necessary for the derivation of the halakha in accordance with 
the opinion of Rabbi Yohanan. As Rabbi Yohanan says in the 
name of Rabbi Shimon ben Yohai: From where is it derived with 
regard toa lost item that the river swept away that it is permitted 
for its finder to keep it? It is derived from this verse, as it is written: 
“And so shall you do with his donkey; and so shall you do with his 
garment; and so shall you do with every lost item of your brother, 
which shall be lost from him, and you have found it” (Deuter- 
onomy 22:3). The verse states that one must return that which 
is lost from him, the owner, but is available to be found by any 
person. Excluded from that obligation is that which is lost from 
him and is not available to be found by any person; it is ownerless 
property and anyone who finds it may keep it. 


The Gemara asks: And the other tanna, Rabbi Yehuda, who derived 
from the term: “And you have found it,’ that one need not return a 
lost item worth less than one peruta, from where does he derive the 
halakha of Rabbenai that the item assumes the status of a found 
item only when it actually comes into his possession? The Gemara 
answers: Rabbi Yehuda derives it from the superfluous conjunction 
“and” in the term “and you have found it.” 


The Gemara asks further: And the other tanna, the first tanna, who 
derives from the phrase “which shall be lost from him” that one need 
not return a lost item worth less than one peruta, from where do 
they derive the halakha of Rabbi Yohanan that one need not return 
an item that is lost from him and is not available to be found by every 
person? The Gemara answers: He derives it from the superfluous 
term “from him,’ in the phrase “which shall be lost from him.” And 
as for the other tanna, Rabbi Yehuda, he does not learn anything 
from the term “from him.’ 


NOTES 


He does not learn anything from the term, from him — 1331 


it means that he derives nothing from the use of this term in 


mh yawn xb: Tosafot (Sanhedrin 14a) prove that this does not this particular context. 
mean that he derives nothing from this term in general. Rather, 
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Abaye explained that there is no practical difference between the 
opinion of the first tanna and Rabbi Yehuda. By contrast, Rava said: 
The practical difference between them is with regard to an item that 
was worth one peruta when it was lost but that was then devalued 
and was worth less than one peruta when it was found. According 
to the one who says that the halakha that one need not return a lost 
item worth less than one peruta is derived from the phrase “which 
shall be lost from him,” there is an obligation to return the item, as 
that verse is referring to the value of the item when it was lost. And 
according to the one who says that the halakha that one need not 
return a lost item worth less than one peruta is derived from the 
phrase: “And you have found it,” there is no obligation to return 
the item, as that verse is referring to the value of the item when it 
is found. 


The Gemara asks: But even according to the one who says that the 


halakha is derived from the phrase “which shall be lost from him,” 


do we not require the item to be worth one peruta when it is found, 
based on the term “and you have found it”? And in this case, it is 
not worth one peruta when it is found, so he should agree that it 
need not be returned. 


Rather, the practical difference between them is with regard to an 
item worth less than one peruta when it was lost that appreciated 
in value and is worth one peruta when it is found. According to the 
one who says that the halakha that one need not return a lost item 
worth less than one peruta is derived from the term: “And you have 
found it,’ there is an obligation to return the item, as that verse is 
referring to its value when it is found. And according to the one 
who says that the halakha that one need not return a lost item worth 
less than one peruta is derived from the phrase: “Which shall be 
lost from him,” there is no obligation to return the item, as that 
verse is referring to the value of the item when it was lost. 


The Gemara asks: But even according to the one who says that the 
halakha is derived from the term “and you have found it,” do we 
not require the item to be worth one peruta when it is lost, based 
on the phrase “which shall be lost from him”? And in this case, it 
is not worth one peruta when it was lost, so he should agree that it 
need not be returned. 


Rather, the practical difference between them is with regard to the 
case of an item worth one peruta when it was lost that appreciated 
in value and was devalued in the interim and was worth less than 
one peruta, and then appreciated in value and is worth one peruta 
when it is found. According to the one who says that the halakha 
that one need not return a lost item worth less than one peruta is 
derived from the phrase: “Which shall be lost from him,’ there is 
an obligation to return the item, as the verse is referring to its value 
only when it was lost and when it is found. And according to the 
one who says that the halakha that one need not return a lost item 
worth less than one peruta is derived from: “And you have found 
it,” there is no obligation to return the item, as we require that there 
will be the value of one peruta, the requisite measure of a lost item, 
from the time of its loss and until the time of its finding, as the 
conjunction “and” connects the time of the finding to the time of 
the loss. 


§ A dilemma was raised before the Sages: Is identification of an 
item on the basis of distinguishing marks by Torah law" or is it by 
rabbinic law? The Gemara asks: What difference is there whether 
it is by Torah law or by rabbinic law? 


HALAKHA 


Is identification of an item on the basis of distinguishing uncertain, and one may not rely on those distinguishing marks 
marks by Torah law — xa»? paaa: Everyone agrees that by in matters relating to marriage. Others say that one may rely 
Torah law the legal status of clear-cut distinguishing marks is upon those distinguishing marks after the fact (Rambam Sefer 
equivalent to that of witnesses in terms of determining owner- Nashim, Hilkhot Geirushin 3:11, Shulhan Arukh, Even HaEzer 132:4, 
ship. The legal status of lesser distinguishing marks remains and Beit Shmuel there). 
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Distinguishing marks — D329: The early commentaries 
explain that there are three levels of effectiveness with regard 
to distinguishing marks. The most effective are clear-cut dis- 
tinguishing marks, e.g., a hole in a bill of divorce alongside a 
specific letter. The intermediate level of distinguishing marks 
refers to features such as length or weight, on the basis of 
which the finder returns a lost item to its owner. Least effective 
are non-specific distinguishing marks, e.g., color or a general 
description of height such as tall or short. 

The majority opinion of the commentaries is that clear- 
cut distinguishing marks are sufficient by Torah law in every 
area of halakha that requires proof, and that non-specific 
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NOTES 


The Gemara answers: The practical difference is with regard to 
returning the bill of divorce of a woman that was lost by an agent 
before its delivery, on the basis of distinguishing marks." If you 
say that the identification of an item on the basis of distinguishing 
marks is by Torah law, we return the document and allow the agent 
to transmit it to the woman. But if you say that it is by rabbinic law, 
we do not return the document, because when the Sages institute 
an ordinance, it is only with regard to monetary matters they have 
the authority to declare property ownerless; but with regard to 
ritual matters, the Sages do not institute an ordinance. They lack 
the authority to abrogate the prohibitions by Torah law that are 
associated with a woman’s marital status. 


The Gemara suggests: Come and hear proof from the mishna: The 
garment was also included in the generalization that one must 
return all of these items. And why did it emerge from the general- 
ization that is should be specified? To draw an analogy to it and to 
say to you: What is notable about a garment? It is notable in that 
there are distinguishing marks concerning it and it has claimants 
asserting ownership, and its finder is obligated to proclaim his find. 
So too with regard to any item concerning which there are distin- 
guishing marks and it has claimants asserting ownership, its finder 
is obligated to proclaim his find. Clearly, the identification of an 
item on the basis of distinguishing marks is by Torah law. The 
Gemara rejects the proof: Perhaps it was necessary for the tanna 
to mention only the criterion of claimants, and the tanna cited 
the criterion of distinguishing marks for no reason," as by Torah 
law distinguishing marks is not a relevant factor. 


The Gemara suggests: Come and hear proof from the aforemen- 
tioned statement: The obligation to return a donkey to its owner on 
the basis of the distinguishing marks of the saddle is derived based 
on the mention of the word “donkey” in the verse from Deuteron- 
omy. Clearly, the identification of an item on the basis of distinguish- 
ing marks is by Torah law. The Gemara rejects this proof: Emend the 
baraita and say: There is an obligation to return the donkey only 
on the basis of witnesses who testify with regard to the identity of 
the owner based on the fact that the saddle belongs to him, and not 
on the basis of distinguishing marks. 


The Gemara suggests: Come and hear proof from a mishna (28b): 

“And if your brother be not near you, and you know him not, then 
you shall bring it into your house, and it shall be with you until your 
brother claims [derosh] it, and you shall return it to him” (Deuter- 
onomy 22:2). Would it enter your mind that he would give the lost 
item to him before he claims it? How can the finder return it if he 
does not know the identity of the owner? Rather, the verb derosh is 
not referring to the claim of the owner; it is referring to the scrutiny 
performed by the finder. Scrutinize him [darshehu] to determine 
whether the claimant is a swindler’ or whether he is not a swindler. 
Only then may you return the lost item to him. 


distinguishing marks are never sufficient. The dispute among 
o the intermediate level of 


the commentaries is with regard 


is not part of the derivation; rather, it is a practical example of 
how lost items are returned based on the rabbinic ordinance. 


distinguishing marks, whether they are sufficient by Torah law 


in all cases, or whether they are sufficient by rabbinic ordinance 
and the Sages instituted that they are sufficient exclusively with 


regard to the returning of lost items. 


Scrutinize him to determine whether he is a swindler — 171071 
Xa N97 OK: This does not mean that by Torah law any claimant 
must bring witnesses who can testify that he is not a swindler; 
rather, in general one must take steps to ensure that it would be 


Cited the criterion of distinguishing marks for no reason — 
x20273 pya: According to this opinion, the focal point of the 
derivation is to teach that there are lost items that one returns 
based on effective proof, and that they must be lost items for 
which there are claimants. The mention of distinguishing marks 


difficult for someone to claim items that do not belong to him. 
The obligation to scrutinize each claimant to ensure that he is 
not a swindler is a rabbinic ordinance (Rid; Rosh). 
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The Gemara states its suggested proof: What, is it not that the one 
who claims the lost item proves that he is not a swindler on the basis 
of distinguishing marks that he provides? Apparently, the identifica- 
tion of an item on the basis of distinguishing marks is by Torah law. 
The Gemara rejects this proof: No, the determination of whether he 
is a swindler is on the basis of scrutinizing his witnesses." 


The Gemara suggests: Come and hear proof from a mishna (Yevamot 
120a): One testifies that a man died, thereby permitting his wife 
to remarry, only if he can testify about seeing the countenance 
[partzuf ]™ of the face with the nose," as this allows one to identify 
the individual with certainty. Although there are distinguishing 
marks on his body and on his garments," which appear to indicate 
his identity, they cannot be used to identify the person. 


The Gemara states its suggested proof: Conclude from it that the 
identification of an item on the basis of distinguishing marks is not 
by Torah law. The Sages say in rejecting that proof: The distinguishing 
marks on his body mentioned in the mishna are non-specific distin- 
guishing marks, e.g., that he was tall or short, and that is the reason 
that the distinguishing marks are ineffective in determining his iden- 
tity. The distinguishing marks on his garments mentioned in the 
mishna are ineffective in determining his identity, as we are con- 
cerned about the possibility of a loan," e.g., perhaps the husband 
loaned his clothes to the deceased. 


The Gemara asks: If we are concerned about the possibility of a loan, 
how do we return a donkey to its owner on the basis of the distin- 
guishing marks of the saddle; perhaps it was borrowed? The Sages 
say in response: People do not typically borrow a saddle because 
saddles that are not custom fit wound the donkey. 


If you wish, say instead: The distinguishing marks on his garments 
mentioned in the mishna are non-specific distinguishing marks, e.g., 
where the witness said that they were white or red, and that is the 
reason that the distinguishing marks are ineffective in determining 
his identity. 


The Gemara questions the previous answer with regard to the concern 
about the possibility of a loan. But there is that which is taught in a 
baraita: If the agent found the bill of divorce that he lost bound to 
his pouch, or his purse," or his signet ring, or if he found it among 
his garments, even if he found it a long time after he lost it, the dis- 
tinguishing marks on those items are sufficient in order to identify the 
bill of divorce as the one that he lost, and it is valid. And if it enters 
your mind that we are concerned about the possibility of a loan, 
when he found the bill of divorce bound to his pouch, why is it valid? 
Let us be concerned about the possibility of a loan and that perhaps 
the pouch and the bill of divorce belong to someone else. 


NOTES 


No, on the basis of scrutinizing his witnesses - ova x5: Some 
explain that if one attempts to claim the item on the basis of 
visual recognition, he must bring witnesses to testify that he is 
a Torah scholar, per the Gemara on 19a (Ba'al HaMaor; Rabbeinu 
Hananel). The Ramban explains that although witnesses need 
not testify that they saw him lose the item, they must testify 
that he purchased the item or wove the garment, or otherwise 
establish that it belongs to the owner. 


One testifies only about seeing the countenance, etc. - p 
VAS by Kby py: Although the Gemara here cites proof 
from the halakhot concerning the required testimony permit- 
ting a woman to remarry to draw an inference concerning the 
halakhot of returning a lost item, the later commentaries discuss 
at length the distinctions between monetary laws and ritual mat- 
ters. One prominent difference between the cases is that in one 


case the distinguishing marks must overcome the presumptive 
status of a married woman, while in the case of the lost item, 
there is no presumptive ownership (see Noda BiYehuda, Hemdat 
Shlomo, and Avnei Nezer). 


We are concerned about the possibility of a loan - pw»y 
mew: Many early and later commentaries discuss this matter 
extensively, especially as it relates to the halakhot of enabling 
a deserted wife to remarry. They ask: If there is concern about 
the possibility of a loan, how can any lost item be returned to 
a claimant on the basis of distinguishing marks? Some answer 
that a borrower who already returned the item that he borrowed 
does not know that it was lost, and therefore it is likely that the 
claimant is the owner. Furthermore, if the item was in the posses- 
sion of the borrower, it is likely that he became intimately familiar 
with the item's distinguishing marks (see Ramban and Rashba). 


rom the publisher 


LANGUAGE 
Countenance [partzuf] - 11879: From the Greek 
Tpdownov, prosopon, meaning countenance, or mask in 
the image of a countenance. 


HALAKHA 


The countenance of the face with the nose - 0397191999 
ovina oy: If a dead man was found with his countenance, 
including his nose, intact, and is identified by witnesses 
as the husband of a deserted wife, it is permitted for her 
to remarry (Rambam Sefer Nashim, Hilkhot Geirushin 13:21; 
Shulhan Arukh, Even HaEzer 17:24). 


Distinguishing marks...and on his garments — ...p32°D 
vam: In a case where witnesses are unable to identify a 
man's face due to disfigurement, even if they can identify 
clear-cut distinguishing marks on his garments or belong- 
ings, they cannot testify to his identity on that basis in the 
case of a deserted wife due to the concern that perhaps 
the woman's husband lent his garments to the deceased 
(Rambam Sefer Nashim, Hilkhot Geirushin 13:21; Shulhan 
Arukh, Even HaEzer 17:24). 


Bound to his pouch or his purse — 731K ix DDS HWP: 
In a case where one found a bill of divorce bound to an 
item on which there was a clear-cut distinguishing mark, if 
it was an item that is not typically lent or sold to others, it is 
an effective distinguishing mark and one returns the bill of 
divorce on that basis (Shulhan Arukh, Even HaEzer 132:4). 
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BACKGROUND 


Ring - nyay: Most ancient rings were signet rings, 
which its owner used to notarize various documents. 


Therefore, it is unlikely that one would lend his ring to 


another, as doing so would be tantamount to grant- 


ing another power of attorney. 


Roman signet ring from the talmudic era 


HALAKHA 


Mole — aw: As a mole is not considered to be a 
clear-cut distinguishing mark, it is insufficient in 


identifying the dead husband of a deserted wife. 


She remains prohibited from remarrying (Rambam 


Sefer Nashim, Hilkhot Geirushin 13:21; Shulhan Arukh, 


Even HaEzer 17:24). 
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The Sages say in response: There is no concern in this case, as 
people do not loan a pouch, a purse, or a signet ring to another 
person. One does not loan his pouch and his purse to others due 
to the fact that it portends the loss ofhis good fortune. And one 
does not loan his signet ring’ to others due to the fact that it 
could be used to forge documents. 


The Gemara suggests: Let us say that the dilemma whether the 
identification of an item on the basis of distinguishing marks 
is by Torah law or by rabbinic law is the subject of a dispute 
between tanna’im, as it is taught in a baraita: One does not tes- 
tify on the basis of a mole" on the body of the deceased to deter- 
mine the identity of a man who died and permit his wife to 
remarry. And Elazar ben Mahavai says: One testifies to identify 
the corpse on the basis of a mole. What, is it not with regard 
to this matter that they disagree; as the first tanna holds that 
identification of an item on the basis of distinguishing marks 
is by rabbinic law and therefore, testimony concerning those 
marks cannot dissolve a marriage by Torah law; and Elazar ben 
Mahavai holds that identification of an item on the basis of 
distinguishing marks is by Torah law. 


Rava said: That is not necessarily the crux of their dispute, 
as perhaps everyone agrees that identification of an item on 
the basis of distinguishing marks is by Torah law, and here, 
it is with regard to whether one needs to be concerned that 
a mole is often found on one’s contemporary, i.e., one born 
under the same constellation, rendering it useless as a means of 
identification, that they disagree. One Sage, the first tanna, holds 
that a mole is often found on one’s contemporary and there- 
fore it is insufficient as a means of identification; and one Sage, 
Elazar ben Mahavai, holds that a mole is not often found on 
one’s contemporary, and therefore it is sufficient as a means 
ofidentification. 


If you wish, say instead that everyone agrees that a mole is not 
often found on one’s contemporary, and here it is with regard 
to whether the appearance of distinguishing marks on the body 
is apt to change after death that they disagree. One Sage, the 
first tanna, holds that the appearance of distinguishing marks is 
apt to change after death, and that consequently they are insuf- 
ficient as a means of identification; and one Sage, Elazar ben 
Mahavai, holds that the appearance of distinguishing marks is 
not apt to change after death, and therefore, they are sufficient 
as a means of identification. 


If you wish, say instead that everyone agrees that a mole is not 
apt to change after death, and that the identification of an item 
on the basis of distinguishing marks is by rabbinic law, and here 
it is with regard to whether a mole is a clear-cut distinguishing 
mark that they disagree. One Sage, Elazar ben Mahavai, holds 
that a mole is a clear-cut distinguishing mark that can be relied 
upon without hesitation even in matters of Torah law, e.g., dis- 
solving a marriage; and one Sage, the first tanna, holds that a 
mole is not a clear-cut distinguishing mark. Since standard 
distinguishing marks are sufficient by rabbinic law, a marriage, 
which is in effect by Torah law, cannot be dissolved on the basis 
ofa mole. 


Rava says: If you say that the identification of an item on the 
basis of distinguishing marks is not by Torah law, how do we 
return a lost item to the presumed owner on the basis of distin- 
guishing marks; perhaps it will result in the return of property 
to one who was in fact not the owner? Rava answers: We return 
the lost item, as it is satisfactory to the finder of a lost item to 
return it on the basis of distinguishing marks, rather than exer- 
cise his right by Torah law to retain it, so that when an item is 
lost from him in the future, the finder will return it to him on 
the basis of distinguishing marks as well. 
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Rav Safra said to Rava: But can a person perform an act that 
results in benefit for himself with property that is not his? The 
lost item belongs not to the finder but to the one who lost it. How 
can the finder waive the right of the true owner to the lost item so 
that he may recover his own lost item in the future? 


Rather, we return the lost item, as it is satisfactory to the owner 
of the lost item to be able to provide a description using distin- 
guishing marks and on that basis take possession of the item. He 
knows that he has no witnesses to testify to his ownership, and 
he says: No one else knows the clear-cut distinguishing marks 
that are on the item. And I will provide a description using the 
clear-cut distinguishing marks,’ and based on that information 
I will take possession of the item. Each owner gives his tacit agree- 
ment to the return of lost items on the basis of distinguishing 
marks, based on the belief that he is best able to identify them. 


The Gemara asks: But there is that which we learned in a mishna 
(20a), that Rabban Shimon ben Gamliel says: If one found three 
promissory notes relating to the loan of one debtor who bor- 
rowed money from three creditors, he must return the docu- 
ments to the debtor. If one found three promissory notes relating 
to the loans of three debtors who borrowed money from one 
creditor, he must return the documents to the creditor. If one 
returns lost items on the basis of distinguishing marks due to the 
tacit agreement of the owners, is it satisfactory to the debtor to 
have the documents returned to the creditor, as doing so would 
enable the creditor to collect payment of the loan? 


Rava said to Rav Safra: There, the obligation to return the promis- 
sory notes to the creditor is not on the basis of distinguishing 
marks; rather, it is based on logical reasoning. If one found three 
promissory notes relating to the loan of one debtor who bor- 
rowed money from three creditors, he shall return the docu- 
ments to the debtor, because a group of several documents indi- 
cating that one debtor borrowed money from several creditors is 
typically found with the debtor and is not typically found with 
a creditor, as the only element common to all the documents is 
the debtor. Conclude from it that the group of documents fell 
from the debtor while they were in his possession. If one found 
three promissory notes relating to the loans of three debtors who 
borrowed money from one creditor, he shall return the docu- 
ments to the creditor, because a group of several documents 
indicating that multiple debtors borrowed money from a single 
creditor is typically found with the creditor and is not typically 
found with a debtor, as the only element common to all the 
documents is the creditor. 


The Gemara asks: But there is that which we learned in that 
mishna (20a): If one found a roll of documents or a bundle of 
documents, he shall return the documents to the one for whom 
they were written, i.e., the creditor, when he describes the roll and 
the bundle, which serve as distinguishing marks. Would one say 
that so too, if one returns lost items on the basis of distinguishing 
marks due to the tacit agreement of the owners, it is satisfactory 
to the debtor to have the documents returned to the creditor? 


NOTES 

And | will provide the clear-cut distinguishing marks — xX) 
oops pIvo KP: Tosafot prove that although the Gemara 

employs the term: Clear-cut, the reference here is not to clear- 
cut distinguishing marks, but to distinguishing marks that are 

more clear-cut than those that others will provide. The Rashba 

adds that even if there are clear-cut distinguishing marks on 

one's item, he is not always familiar with them (Rashba). 
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NOTES 


Rather Rava said identification on the basis of distinguish- 
ing marks is by Torah law — XIN paar KITTY NYY: 
Clearly the proof Rava is citing is not from the derivation 
from the verse, as that proof was already rejected. Rather, 
Rava said that the halakha in the mishna with regard to 
documents can be understood only if identification of an 
item on the basis of distinguishing marks is by Torah law. Yet, 
even Rava himself was not certain of this halakha, because 
he found no explicit proof to support it. 


Distinguishing marks and distinguishing marks, the finder 
shall leave it — mx pya) pya: According to the Ra’avad, 
even if one person provided a clear-cut distinguishing mark 
and the other brought an intermediate-level distinguishing 
mark, nevertheless, the finder shall retain the item in his 
possession. The reason is that if identification of an item on 
the basis of distinguishing marks is by Torah law, there is 
no difference between the various types of distinguishing 
marks. The dilemmas cited later in the Gemara with regard 
to the relative effectiveness of different distinguishing marks, 
e.g. the measure of its length and the measure of its width, 
are in accordance with the opinion of the one who holds that 
identification of an item on the basis of distinguishing marks 
is by rabbinic law. According to that opinion, since the item 
is returned to the most logical claimant, it is returned to the 
one who provides the most clear-cut distinguishing mark. 

Nevertheless, many early commentaries disagree with 
the Ra‘avad and hold that even if identification of an item 
on the basis of distinguishing marks is by Torah law, there 
is a distinction between clear-cut and intermediate-level 
distinguishing marks. They add that the ruling in the Gemara 
about a case where two claimants provide distinguishing 
marks, i.e., that the finder shall retain the item in his posses- 
sion, is referring to a case where the distinguishing marks 
were definitive to the same degree. 


Distinguishing marks and distinguishing marks and one 
witness — 1m% 9 pya) pIa: Some explain that accord- 
ing to the opinion of the one who holds that identification 
of an item on the basis of distinguishing marks is by Torah 
law, distinguishing marks are as effective as witnesses; in this 
case, each claimant has witnesses supporting his claim. Just 
as in a case where one of the parties brings two witnesses 
and the other brings more there is no advantage to the one 
who brings more witnesses, so too, there is no advantage to 
one who brings one witness in addition to the distinguishing 
mark (Haggahot Mordekhai). 
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Distinguishing marks and distinguishing marks — payo 
padi: If a lost item has two claimants, each of whom can 
provide its distinguishing marks, the finder shall not give the 
item to either claimant unless one of them brings witnesses 
supporting his claim or admits that his is a false claim (Ram- 
bam Sefer Nezikin, Hilkhot Gezeila VaAveda 13:6; Shulhan Arukh, 
Hoshen Mishpat 267:8). 


Distinguishing marks and witnesses — 0°71 pyy: If one 
claimant provides distinguishing marks, even clear-cut dis- 
tinguishing marks (Shakh, citing Rosh), and another claimant 
brings witnesses supporting his claim, the lost item is given 
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to the claimant who brings witnesses (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 13:6; Shulhan Arukh, Hoshen Mishpat 


267:9). 


Rather, Rava said: Identification of an item on the basis of dis- 
tinguishing marks is by Torah law," as it is written: “And if your 
brother be not near you, and you know him not, then you shall bring 
it into your house, and it shall be with you until your brother 
claims [derosh] it, and you shall return it to him” (Deuteronomy 
22:2). Would it enter your mind that he would give the lost item 
to him before he claims it? How can the finder return it ifhe does 
not know the identity of the owner? Rather, the verb derosh is not 
referring to the claim of the owner; it is referring to the scrutiny 
performed by the finder. Scrutinize him [darshehu] to determine 
whether the claimant is a swindler or whether he is not a swindler. 
Only then may you return the lost item to him. What, is it not that 
the one who claims the lost item proves that he is not a swindler on 
the basis of distinguishing marks that he provides? Rava affirms: 
Conclude from it that identification of an item on the basis of 
distinguishing marks is by Torah law. 


Rava begins his statement and says: If you say that identification 
of an item on the basis of distinguishing marks is by Torah law. 
The Gemara interjects: If you say? Didn’t he already resolve the 
dilemma and conclude that identification of an item on the basis of 
distinguishing marks is by Torah law? The Gemara answers: Rava 
phrased his statement conditionally due to the fact that although 
he holds that identification of an item on the basis of distinguishing 
marks is by Torah law, one could reject his conclusion and say as 
we explained previously (27b), that when the mishna states that the 
finder scrutinizes whether he is a swindler, he does so on the basis 
of witnesses and not on the basis of distinguishing marks. 


The Gemara resumes Rava’s interrupted statement: If you say that 
identification of an item on the basis of distinguishing marks is by 
Torah law, then in a case where an item is found and two people 
claim it as theirs, and one describes distinguishing marks on the 
item and the other describes distinguishing marks" on the item, 
the finder shall leave it" in his possession and not give it to either 
claimant. In a case where one person describes distinguishing 
marks on the item and the other brings two witnesses" to support 
his claim of ownership, the item shall be given to the claimant with 
witnesses. In a case where one person describes distinguishing 
marks on the item and the other describes distinguishing marks 
on the item and brings one witness™ to support his claim of owner- 
ship, the one witness is as one who is not there, and the finder shall 
leave it in his possession. The testimony of a single witness has no 
legal standing in this case. 


In a case where one claimant to a found garment brings witnesses 

who testify that the garment was woven for him, and the other 
claimant brings witnesses who testify that the garment had fallen 

from him," the garment shall be given to the claimant whose wit- 
nesses testified that the garment had fallen from him, as we say that 
perhaps the one for whom it was woven sold the garment and it fell 

from another person, who is the current owner. 


Nezikin, Hilkhot Gezeila VaAveda 13:6; Shulhan Arukh, Hoshen 
Mishpat 267:10). 


Witnesses that the garment was woven for him and wit- 


Distinguishing marks and distinguishing marks and one wit- 
Ness — IM IY) pad) pad: If two claimants to a lost item each 
provide distinguishing marks, and one of the claimants also 
brings one witness to support his claim, the lost item remains 
in the possession of the finder. The Rema rules that in that case, 
the claimant who did not bring a witness must take an oath that 
the item is his. If he does not take the oath, the finder gives the 
item to the claimant who brought the witness (Rambam Sefer 


nesses that the garment had fallen from him — "191 TVIX WY 
TPD): If one claimant to a lost garment bring witnesses who 
testify that it was woven for him and another claimant brings 
witnesses who testify that it fell from him, the finder gives the 
garment to the latter claimant (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 13:7; Shulhan Arukh, Hoshen Mishpat 267:11). 
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If one claimant provides the measure of length of a lost garment and 
the other provides the measure of its width," the garment shall be 
given to the claimant who provided the measure of its length, as 
one can approximate the measure of its width when its owner 
dons the garment and stands, but the measure of its length cannot 
be approximated in that manner. Therefore, it is a more clear-cut 
distinguishing characteristic. 


If one claimant provides the measure of its length and the measure 
of its width and the other provides the measure of its gamma, its 
combined length and width, which together form the Greek letter 
gamma," but does not provide each measure individually, the item 
shall be given to the claimant who provided the measure of its 
length and the measure of its width separately. 


If one claimant provides the measure of its length and the measure 
of its width and the other provides the measure of its weight," the 
item shall be given to the claimant who provided the measure of its 
weight, which, because it is more difficult to approximate, is a more 
clear-cut distinguishing characteristic. 


Rava continues: In a case where a bill of divorce is found and it is 
unclear whether it had been delivered to the wife, and the husband, 
who reconsidered, states the distinguishing marks of the bill of 
divorce and claims that he did not yet give it to his wife, and the 
wife, who wants to be divorced, states the distinguishing marks of 
the bill of divorce" and claims that she already received it, the docu- 
ment shall be given to the wife. The Gemara asks: With what distin- 
guishing mark did she describe the bill of divorce? If we say that she 
described it with the measure of its height and its width, that is not 
a clear-cut distinguishing mark; perhaps while her husband was 
holding the bill of divorce, she saw it, although he had not yet given 
it to her. Rather, it must be that she says that there is a perforation 
alongside such and such letter in the document, which she could 
know only if the bill of divorce had been in her hand. 


In a case where the husband states the distinguishing marks of the 
string with which the bill of divorce is bound, and she states the 
distinguishing marks of the string, the document shall be given to 
the wife. The Gemara asks: With what distinguishing mark did she 
describe the string? If we say that she described it by saying that the 
string is white or by saying that it is red, this cannot be the mark based 
on which she proves her ownership, as perhaps while her husband 
was holding the bill of divorce, she saw the string. Rather, it must be 
that she stated the measure of its length. As the string was wrapped 
around the document, she would know its length only if the bill of 
divorce had been in her hand. 


In a case where the husband claims that the bill of divorce was not 
given to the wife and states that it was stored in a case, and the wife 
claims that she received the bill of divorce and states that it was stored 
in a case, the document shall be given to the husband. What is the 
reason? Identification of the document based on its storage cannot 
prove her ownership, as she knows that he places any valuable item 
that he has in his possession in the case. 


HALAKHA 


LANGUAGE 
Gamma - 2X4: This is the Greek capital letter 
gamma, I, which consists of two perpendicular 
lines, here representing length and width. 


The measure of length and the measure of its width - na 
jar 71 ite: If one claimant provides the measure of the 
length of a lost garment and another claimant provides the 
measure of its width, the finder gives the garment to the initial 
claimant, as the measure of the length of a garment is a supe- 
rior distinguishing mark (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 13:7; Shulhan Arukh, Hoshen Mishpat 267:12). 


The measure of its length and the measure of its width and 
the measure of its gamma — a3 NTA JATI NTA iat NTA: 
If one claimant provides the sum of the lost item's length and 
width, while the other claimant provides the measure of its 
length individually and the measure of its width individually, 
the finder returns the item to the latter claimant, as he provided 


more specific details (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 13:7; Shulhan Arukh, Hoshen Mishpat 267:14). 


The measure of its length and the measure of its width 
and the measure of its weight — n7a1 jan) NTA i29% NT 
vnibpwn: If one claimant provides the measure of the item's 
length and the measure of its width, and the other provides 
the measure of its weight, the finder returns the item to the 
claimant who provided the measure of its weight (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 13:7; Shulhan Arukh, Hoshen 
Mishpat 267:13). 


A husband and his wife with regard to distinguishing marks 
in a bill of divorce — bat Ypa iAWN) bya: If a bill of divorce 
is found in the marketplace, and the wife claims that she 


was divorced with that bill of divorce and it fell from her pos- 
session, and the husband claims that he had not yet given 
her the bill of divorce and it fell from his possession, the finder 
does not return the bill of divorce to either party. If the wife 
provides the distinguishing marks of the bill of divorce, 
the finder returns it to her even if the husband also provides 
distinguishing marks. With regard to the effectiveness of a 
distinguishing mark required to return a bill of divorce, the 
Rif holds that it must be a clear-cut distinguishing mark, and 
the Rosh holds that even an intermediate-level distinguishing 
mark suffices. The Gra explains that the ruling in the Shulhan 
Arukh is in accordance with the opinion of the Rif (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 18:6-7; Shulhan Arukh, 
Even HaEzer 153:1). 
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And until when is one who finds a lost item obligated to 
proclaim his find. ..for three pilgrimage Festivals — nay) 
pon wow. ah am: During the Temple period, anyone 
who found a lost item would proclaim his find during all 
three pilgrimage Festivals. During the first pilgrimage Fes- 
tival, he would proclaim: This is the first pilgrimage Festival 
during which | am proclaiming my find. During the second, 
he would proclaim that it was the second Festival. During 
the third Festival, he would proclaim his find without specify- 
ing which number Festival it was. Seven days after the last 
Festival, he would again proclaim his find, in accordance 
with the opinion of Rabbi Yehuda (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 13:8). 


One starts to request rain - DAWIT NX pow: In Eretz Yis- 
rael, one begins to request rain by inserting the phrase: And 
grant dew and rain, in the blessing of the years, the ninth 
blessing of the Amida, on the seventh day of Marheshvan 
(Rambam Sefer Ahava, Hilkhot Tefilla 2:16; Shulhan Arukh, Orah 
Hayyim 1171). 


BACKGROUND 

Three pilgrimage Festivals — oa whw: The three pilgrim- 
age Festivals are Passover, Shavuot, and Sukkot. On these 
three Festivals, Jewish men were obligated to appear at 
the Temple in Jerusalem (Deuteronomy 16:16). All offerings 
pledged to the Temple were brought on these Festivals, so 
that one would not violate the prohibition: “You shall not be 
slack” (Deuteronomy 23:22) in fulfilling your vows. 


So that the last...can reach the Euphrates River — wy% 71D 
mp sath... NN: There were several routes from Eretz Yisrael 
to Babylonia. The main path was probably via Damascus, 
through Thapsacus, all the way along the Euphrates to Baby- 
lonia. Although this route, which followed inhabited areas, 
was very long, more than 500 km to Thapsacus, it was the 
best journey for large convoys, which occasionally included 
women and children. At a speed of roughly 30 to 40 km a 
day, the trip would take about fifteen days. A more direct 
path via the desert, at a quicker pace, offered the traveler a 
journey of roughly seven days. 


Routes from Eretz Yisrael to Babylonia 


NOTES 


And proclaim his loss for one day — “my BY 113": Rashi 
explains that the one who lost the item "proclaims his loss. 
The Rambam holds that the finder proclaims his find for one 
additional day, i.e., seven days after the third pilgrimage 
Festival. Rabbeinu Tam and Rabbeinu Yehonatan of Lunel 
explain that in this context the reference is not to proclama- 
tion; rather, the Gemara states that the one who lost the item 
will search through his belongings to ascertain whether it is 
indeed his item that is lost. 


Here during the First Temple period — jiw wa JNa: 
Although Rabban Gamliel did not live during the First Tem- 
ple period, he nevertheless sought to establish a halakha in 
principle and not merely to issue a ruling relevant to his time 
period. In fact, he became Nasi only after the destruction of 
the Second Temple (Ya‘avetz). 
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MI S H N And until when is one who finds a lost 

item obligated to proclaim his find? He is 
obligated to do so until the moment that the neighbors will know 
ofits existence; this is the statement of Rabbi Meir. Rabbi Yehuda 
says: He is obligated to proclaim his find for three pilgrimage 
Festivals"? and for seven days after the last of the three pilgrimage 
Festivals, so that its owner will have time to go to his home, a trip 
lasting up to three days, and ascertain that he in fact lost the item, 
and he will return to Jerusalem, a trip lasting up to three days, and 
proclaim his loss for one day." 


Cc E M A RA The mishna teaches that one must proclaim 

his find until his neighbors will know ofits 
existence. A tanna taught: One must proclaim his find until the 
neighbors of the lost item will know ofits existence. The Gemara 
asks: What is the meaning of the expression: Neighbors of the lost 
item? If we say that the reference is to neighbors of the owner of 
the lost item, he need not proclaim his find, as if the finder knows 
who lost the item, let him go and return it to him. The Gemara 
answers: Rather, the reference is to the neighbors of the place 
where the lost item was found. 


§ The mishna teaches that Rabbi Yehuda says: He is obligated to 
proclaim his find for three pilgrimage Festivals and for seven days 
after the last of the three pilgrimage Festivals, so that its owner will 
go to his home, a trip lasting up to three days, will ascertain that he 
in fact lost the item, and will return to Jerusalem, a trip lasting up 
to three days, and proclaim his loss for one day. 


Apropos Rabbi Yehuda’s calculation of three days as the duration 
of a pilgrim’s travel from Jerusalem to his home, the Gemara raises 
a contradiction from a mishna (Taanit 10a): On the third of the 
month of Marheshvan one starts to request rain by inserting the 
phrase: And grant dew and rain, in the blessing of the years, the 
ninth blessing of the Amida prayer. Rabban Gamliel says: One 
starts to request rain on the seventh of Marheshvan, which is fif- 
teen days after the conclusion of the festival of Sukkot, so that the 
last of those who are in Eretz Yisrael on the pilgrimage to Jerusa- 
lem can reach their homes beyond the Euphrates River’ before 
the onset of rain, which would make crossing the river more hazard- 
ous. Apparently, it takes fifteen days for those who came for the 
pilgrimage Festivals to return home, not three days. 


Rav Yosef says: This is not difficult. Here, in the mishna in tractate 
Taanit, Rabban Gamliel’s statement is referring to the duration of 
the journey during the First Temple period,’ which took fifteen 
days; whereas there, Rabbi Yehuda’s statement is referring to the 
duration of the journey during the Second Temple period, which 
took three days. 


The Gemara explains the answer: During the First Temple period, 
when the Jewish people were very numerous, as it is written 
with regard to them: “Judea and Israel were many, as the sand 
that is by the sea in multitude, eating and drinking and rejoicing” 
(1 Kings 4:20), we need that much time for them to travel from 
Jerusalem to the farthest reaches of Eretz Yisrael, due to the wide 
distribution of the large population. During the Second Temple 
period, when the Jewish people were not very numerous, as it is 
written: “The whole congregation together was forty and two 
thousand three hundred and sixty” (Ezra 2:64), we do not need 
that much time for them to travel from Jerusalem to the farthest 
reaches of Eretz Yisrael, due to the limited distribution of the small 
population. 
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Abaye said to Rav Yosef: But isn’t it written: “So the priests, and 
the Levites, and some of the people, and the singers, and the por- 
ters, and the Gibeonites, dwelt in their cities, and all Israel in their 
cities” (Ezra 2:70). The verse indicates that despite their limited 
numbers, the Jewish people dwelt in all the cities that they inhabited 
previously, and the distance to the far reaches of Eretz Yisrael was no 
shorter during the Second Temple period. 


Abaye continued: And since that is the reality, the opposite is rea- 
sonable. During the First Temple period, when the Jewish people 
were very numerous and when everyone was structured in groups, 
and caravans could be found that traveled both during the day and 
during the night, we do not need that much time to travel from 
Jerusalem to the farthest reaches of Eretz Yisrael, and three days 
suffice. By contrast, during the Second Temple period, when the 
Jewish people were not very numerous and when everyone was 
not structured in groups, and therefore, caravans could not be 
found that traveled both during the day and during the night, we 
need that much time, i.e., fifteen days, to travel from Jerusalem to 
the farthest reaches of Eretz Yisrael. 


Rava said: It is no different during the First Temple period and it 
is no different during the Second Temple period; the requisite 
travel time to the border was fifteen days, as the opinion of Rabban 
Gamliel indicates. Nevertheless, Rabbi Yehuda calculated three days 
of travel to the border because the Sages did not wish to trouble the 
finder excessively in returning a lost item by requiring him to wait 
an extended amount of time. 


Ravina says: Learn from the calculation of Rabbi Yehuda in the 

mishna that when a finder proclaims his find" he specifies the nature 

of the item, e.g., he proclaims that he found a cloak. As, ifit enters 

your mind that the finder proclaims that he found a lost item with- 
out specifying its nature, we need to increase the period of time 

afforded the owner to ascertain that he lost an item, and add one day 
for him to examine all his vessels. Rather, learn from it that the 

finder proclaims that he found a cloak. The Gemara affirms: Learn 

from it that the finder specifies the nature of the item. 


Rava said: Even if you say that the finder proclaims that he found 
an unspecified lost item, nevertheless, Rabbi Yehuda does not 
require extending the period afforded the owner, because the Sages 
did not wish to trouble the finder excessively in returning a lost 
item by requiring him to wait an extended amount of time. 


The Sages taught in a baraita: On the first pilgrimage Festival after 
finding the lost item, the finder proclaims his find and says: This is 
the first pilgrimage Festival that I am proclaiming this find. On the 
second pilgrimage Festival after finding the lost item, the finder 
proclaims his find and says: This is the second pilgrimage Festival 
that I am proclaiming this find. On the third pilgrimage Festival, 
the finder proclaims his find and says his proclamation without 
specification of the number of the Festival. 


The Gemara asks: And why does he not specify the number of the 
Festival? Just as he specified the previous two Festivals, let him say 
that it is the third pilgrimage Festival. The Gemara answers: He 
does not specify that it is the third pilgrimage Festival, so that one 
who hears him will not come to confuse it with the second pilgrim- 
age Festival. If the finder were to proclaim that it is the third [shelishi] 
Festival, it is possible that the owner would mistakenly hear the word 
second [sheni] and believe that there is time remaining to reclaim 
his lost item. Since on the second Festival he mentions the number 
and on the third Festival he does not mention a number, there is no 
potential for confusion. The Gemara asks: Based on that reasoning, 
on the second pilgrimage Festival too, the finder should not mention 
the number of the Festival, 


HALAKHA 

When a finder proclaims his find, etc. — 151191512 '3: 
Typically, the finder proclaims his find, whether the 
item in question is money, a garment, or an animal. 
The owner then comes and provides its distinguish- 
ing marks, in accordance with the opinion of Ravina 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 13:1; 
Shulhan Arukh, Hoshen Mishpat 267:4). 


.ND47’1 P19: BAVA METZIA: PEREKII-28A 1§1 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek II 
Daf28 Amudb 


HALAKHA 


From the time that the Temple was destroyed — 
wpa ma mwn: From the time that the Temple was 

destroyed, the Sages instituted an ordinance that those 

who find lost items proclaim their finds in synagogues 

and study halls. From the time that the oppressors prolif- 
erated, i.e., that the king would confiscate lost items, the 

Sages instituted that it is sufficient for the finder to inform 

his neighbors and acquaintances of his find (Rambam 

Sefer Nezikin, Hilkhot Gezeila VaAveda 13:9; Shulhan Arukh, 
Hoshen Mishpat 267:3). 


Claimant's Stone - xin jax: There was an elevated stone 
where those who found lost items would proclaim their 
finds and owners would claim their lost items. According 
to the Rambam this stone was located outside of Jeru- 
salem, while other commentaries disagree (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 13:1). 


And a swindler even though he stated its distinguish- 
ing marks — 732° WINY 5 by ais NAWN: If one comes 
and claims a lost item and provides equivocal distin- 
guishing marks, the finder need not return it to him. Ina 
case where the claimant is a known swindler, even if he 
provides clear-cut distinguishing marks, the finder need 
return it to him only if he brings witnesses to support 
his claim (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
13:3; Shulhan Arukh, Hoshen Mishpat 267:5 and Beur HaGra 
there). 


BACKGROUND 

A lost item belongs to the king — Kabab XITIN: IN 
ancient times, laws governing the rights to a lost item 
varied among countries. In many countries, any treasure 
buried in the ground belonged to the monarch, and any 
other lost item was divided equally between the finder 
and the monarchy. Under the Roman legal system, lost 
items belonged exclusively to the finder. The Gemara 
relates an incident involving Rabbi Ami, who was initially 
from Babylonia, which was under Persian rule, where lost 
items belonged to the king. In Eretz Yisrael, which was 
under Roman rule, lost items belonged to the finder. 


NOTES 
Claimant's Stone [Even To'an] - yiv Jats: This translation 
is in accordance with the version of the term that appears 
in the Gemara. There is a variant reading, to'in, meaning 
those who erred or are lost, referring to those who lost 
items and seek to recover them. 


Has been obscured — nm): Rashi explains that this term 
means obscured, i.e., covered with rainwater. In the Jeru- 
salem Talmud, it is understood as hyperbole, meaning 
eroded. 


Until your brother claims it [oto] — ints “pris wT Ty: 
The Sages interpreted this phrase as meaning: Until 
you scrutinize him [oto], meaning your brother (Ba'al 
HaTurim). The Radbaz cites the Zohar, which explains 
that the term oto means its sign, ot, i.e., until the owner 
examines the distinguishing marks of the lost item (see 
HaKetav VehaKabbala). 
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because perhaps one who hears him will come to confuse it with 
the first pilgrimage Festival? The Gemara answers: Confusing the 
second Festival with the first is not a problem, as in any case, won't 
the finder come on the third pilgrimage Festival, thereby giving 
the owner another opportunity to recover his lost item? 


§ The Sages taught: Initially, anyone who found a lost item 
would proclaim his find for three pilgrimage Festivals and for 
seven days after the last of the three pilgrimage Festivals, so 
that its owner will go to his home, a trip lasting up to three days, 
and will return to Jerusalem, a trip lasting up to three days, and 
proclaim his loss for one day. But from the time that the Temple 
was destroyed," may it be rebuilt speedily in our days, the Sages 
instituted that those who find lost items shall proclaim their 
finds in synagogues and study halls. And from the time that 
the oppressors proliferated, the Sages instituted an ordinance 
that one who finds a lost item shall inform his neighbors and 
acquaintances, and that will suffice for him. 


The Gemara asks: What is the meaning of: From the time that 
the oppressors proliferated? The Gemara answers: It is from the 
time that they say: A lost item belongs to the king.’ The Sages 
were concerned that any public proclamation would result in con- 
fiscation of the lost item. The Gemara relates: Rabbi Ami’ found 
a vessel full of dinars. A certain Roman saw that he was wary 
and hesitant to take it. The Roman said to him: Go, take it for 
yourself; as we are not Persians, who say that a lost item belongs 
to the king. 


The Sages taught in a baraita: There was a Claimant’s Stone" in 
Jerusalem, and anyone who lost an item would be directed there 
and anyone who found a lost item would be directed there. This 
finder would stand and proclaim his find and that owner would 
stand and provide its distinguishing marks and take the item. 
And that is the place about which we learned in a mishna (Ta anit 
19a): Go and see if the Claimant’s Stone has been obscured" 
by the rising water. 


MI S HN A If a claimant accurately stated what type 


of item the lost item that was found by 
another is, but did not state, i.e., describe, its distinguishing 
marks, the finder shall not give it to him. And in the case of a 
swindler, even though he stated its distinguishing marks," the 
finder shall not give the lost item to him, as it is stated: “And if 
your brother be not near you, and you know him not, then you shall 
bring it into your house, and it shall be with you until your brother 
claims [derosh] it [oto]," and you shall return it to him” (Deuter- 
onomy 22:2). Would it enter your mind that the finder would give 
it to him before he claims it? How can the finder return it ifhe does 
not know the identity of the owner? Rather, the verb derosh is not 
referring to the claim of the owner; it is referring to the scrutiny 
performed by the finder. You shall not return the lost item until 
you scrutinize [shetidrosh] your brother to determine whether 
he, the claimant, is a swindler or whether he is not a swindler. 


PERSONALITIES 


Rabbi Ami - %2% +37: Rabbi Ami was a prominent third-gen- 
eration amora in Eretz Yisrael, who lived at the end of the third 
century CE. He headed the yeshiva in Tiberias together with his 
colleague Rabbi Asi after the deaths of Rabbi Yohanan and Rabbi 
Elazar. Rabbi Ami considered Rabbi Yohanan his primary teacher, 
although he studied with Reish Lakish, Rabbi Elazar, Rabbi Oshaya, 


Rabbi Ami deferred to his halakhic rulings. After his death, Rabbi 
Ami was considered the foremost halakhic authority, which was 
the source of his great renown. Responding to a question sent 
to him, he wrote: From me, Ami bar Natan, Torah emerges to all 
of Israel (Gittin 44a). Among those who consulted him with their 
Torah inquiries were Rabbi Abbahu, Rav Nahman, and Rava. 


and Rabbi Yehoshua ben Levi as well. During Rav Huna’s lifetime, 
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G E M A It was stated that Rav Yehuda said: One 

who finds an item proclaims that he 
found a lost item without specifying its nature. And Rav Nahman 
said: He specifies the nature of the item, e.g., he proclaims that 
he found a cloak. 


Rav Yehuda said: One who finds an item proclaims that he 
found a lost item, as if you say that he proclaims that he found 
a cloak, we are concerned about the possibility that a swindler 
may attempt to claim the item. Perhaps the swindler learned 
that another person lost that item, and he will ascertain its dis- 
tinguishing marks, provide those distinguishing marks, and claim 
the item. 


Rav Nahman said: The finder proclaims that he found a cloak, 
and we are not concerned about the possibility that a swindler 
may attempt to claim the item, as if so, there is no end to the 
matter. Even if the finder does not specify the nature of the item, 
perhaps a swindler would be able to guess its nature. 


The Gemara cites proof from that which we learned in the mishna: 
Ifa claimant accurately states what type of item the lost item that 
was found by another is, but did not state its distinguishing 
marks, the finder shall not give it to him. Granted, if you say the 

finder proclaims that he found an unspecified lost item, this 

mishna teaches us that even though the claimant indeed stated 

that the lost item is a cloak, as long as he did not state its distin- 
guishing marks, we do not return it to him. But if you say that 
the finder proclaims that he found a cloak, if the finder stated that 
he found a cloak and the claimant stated that he lost a cloak, does 

it need to be said that when he did not state its distinguishing 
marks, we do not return it to him? 


Rav Safra said: Actually, one could say that the finder proclaims 
that he found a cloak, and the mishna is referring to a case where 
the finder stated that he found a cloak, and the claimant stated its 
distinguishing marks. And what is the meaning of the phrase in 
the mishna: Ifhe did not state its distinguishing marks? It means: 
If he did not state its clear-cut distinguishing marks but rather 
stated distinguishing marks that are not exclusive to the item. 
Therefore, he does not prove his ownership. 


§ The mishna teaches: And in the case of a swindler, even though 
he stated its distinguishing marks, the finder shall not give the 
lost item to him. The Sages taught: Initially, anyone who lost 
an item would provide its distinguishing marks and take it. 
But when the swindlers proliferated,” the Sages instituted an 
ordinance that the finders will say to him: Go and bring 
witnesses who can testify that you are not a swindler," and take 
your item. 


The Gemara relates: This is as in that incident involving the father 
of Rav Pappa, who lost a donkey and others found it. He came 
before Rabba bar Rav Huna to reclaim his donkey. Rabba bar 
Rav Huna said to the father of Rav Pappa: Go and bring witnesses 
who can testify that you are not a swindler, and you may take 
your donkey. The father of Rav Pappa went and brought wit- 
nesses. Rabba bar Rav Huna said to the witnesses: Do you know 
about him that he is a swindler? The witnesses said: Yes. Rav 
Pappa’s father said, incredulously, to the witnesses: I am a swin- 
dler? The witnesses said to him: We were saying that you are not 
a swindler. They had thought the question was if he was not a 
swindler, and therefore responded in the affirmative. Rabba bar 
Rav Huna said: It is reasonable to conclude that the witnesses 
actually intended to support Rav Pappa’s father, because presum- 
ably, a person does not bring condemnation upon himself;‘ Rav 
Pappa’s father would not have volunteered to provide witnesses 
who would testify against him. 
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HALAKHA 


He proclaims a lost item. ..he proclaims a cloak - spya 
Pn Kaha.. "91: One who finds a lost item proclaims 
which type of item he found, in accordance with the opin- 
ion of Rav Nahman, as the halakha is in accordance with 
his opinion in monetary matters. This ruling is also in accor- 
dance with the opinion of Ravina cited on 28a (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 13:3; Shulhan Arukh, 
Hoshen Mishpat 267:5). 


Go and bring witnesses that you are not a swindler - x¥ 
AX NAN wot Dy Xam: From the time that swindlers 
proliferated, the Sages instituted an ordinance that the 
owner of a lost item must bring witnesses who can testify 
that he is not a swindler, and only then does the finder 
return the lost item to him. The Rema, citing the Jur, holds 
that if he provides a clear-cut distinguishing mark, the 
finder may return it to him without witnesses (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 13:4; Shulhan Arukh, 
Hoshen Mishpat 267:6). 


NOTES 
When the swindlers proliferated — pay 12 wr: Ini- 
tially, the claimant was scrutinized only if he was a known 
swindler. With the proliferation of swindlers, the Sages 
instituted an ordinance that every claimant is considered 
suspect (Meiri). 


A person does not bring condemnation upon himself — 
moD NDIN WYK I xd: Generally, the principle is that 
once a witness states his testimony he may not offer a 
revision of that testimony. That is true especially in this 
case, where Rav Pappa challenged the witnesses. Never- 
theless, since it was apparent that their original statement 
was based on a misunderstanding, their explanation was 
accepted (Ritva; Meiri). 
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HALAKHA 

Any living being that works - nwipw 134 bs: If one 
finds an animal that works and generates enough rev- 
enue to cover the costs of its sustenance, he tends to 
it for twelve months. This is the halakha with regard to 
both beasts of burden, e.g., a cow or donkey, and chick- 
ens that lay eggs. If the finder can earn more by renting 
he animal, he should do so. If the revenue generated by 
he animal is greater than the cost of its sustenance, the 
profit belongs to the owner of the animal. After twelve 
months, the finder assesses its value, and the finder 
and owner become equal partners in the animal and 
share any future profits (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 13:15; Shulhan Arukh, Hoshen Mishpat 
267:22 and Sma there). 


Calves and foals — pr»D may: If one finds calves and 
foals that graze in the open pasture, he tends to them 
for three months. If they require fattening, he tends to 
them for just one month (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 13:16; Shulhan Arukh, Hoshen Mishpat 
267:23). 


Geese and roosters — priam pr: In the case of one 
who found ganders and roosters, if they are large, he 
tends to them for thirty days. If they are extremely small, 
he tends to them for three days and sells them in court. 
This is the halakha for any other animal whose care 
costs more than the revenue it generates. The Rema 
holds that the finder may assess the animal's value, set 
aside the money, and keep the animal (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 13:16; Shulhan Arukh, 
Hoshen Mishpat 267:24). 
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MI S HN A If one finds any living being that works" 


and generates enough revenue to cover the 
costs of the food that it eats, it shall work and eat while in the 
finder’s possession. And any living being that does not work 
but it does eat shall be sold," as it is stated: “Then you shall bring 
it into your house, and it shall be with you until your brother 
claims it, and you shall return it to him” (Deuteronomy 22:2)," 
indicating that the finder must see how best to return it to him. 
Since the owner must repay the finder for his expenditures, 
if feeding the animal costs more than its value, the finder’s keep- 
ing the animal in his possession will prevent the owner from 
recovering it. 


What shall be done with the money received from the sale of 
the animal? Rabbi Tarfon says: The finder may use it; therefore, 
if the money is lost, he is liable to pay restitution for it. Rabbi 
Akiva says: He may not use the money; therefore, if it is lost, 


he is not liable to pay restitution for it. 
G E M A The mishna teaches that an animal that 
generates enough revenue to cover the 
costs of the food that it eats shall work and eat while in the finder’s 
possession. The Gemara asks: And must he care for the animal 
forever? Rav Nahman says that Shmuel says: He cares for the 
animal until twelve months pass. This is also taught in a baraita: 
If one finds any living being that works and generates enough 
revenue to cover the costs of the food that it eats, e.g., a cow ora 
donkey, he tends to them until twelve months pass. From that 
point forward, one assesses their value," sells them, and places 
the money aside for the owner. 


If one finds calves and foals," which are young and unfit for labor, 
he tends to them for three months, as they do not earn their keep. 
From that point forward, one assesses their value, sells them, 
and places the money aside for the owner. If one finds geese and 

roosters, he tends to them for thirty days. From that point for- 
ward, one assesses their value, sells them, and places the money 

aside for the owner. 


Rav Nahman bar Yitzhak says: The legal status of a chicken is 
like that of a large domesticated animal in that the eggs it lays 
suffice to cover the cost of its food, and therefore the finder keeps 
it for twelve months. This is also taught in a baraita: If one finds 
a chicken and a large domesticated animal, he tends to them for 
twelve months. From that point forward, one assesses their 
value, sells them, and places the money aside for the owner. Ifone 
finds calves and foals, he tends to them for thirty days. From 
that point forward, one assesses their value, sells them, and 
places the money aside for the owner. If one finds geese and 
roosters" and anything that costs more to tend to than the rev- 
enue generated by it, he tends to them for three days. From that 
point forward, one assesses their value, sells them, and places 
the money aside for the owner. 


NOTES 


Shall be sold — 1313": Since the Gemara explains that ultimately 
even animals that work and generate revenue are sold, why does 
the mishna state only that an animal that does not work should 


be sold? Some answer that if one chooses, he may keep a work- 


ing animal even beyond the twelve months stipulated in the 
Gemara, but he must sell a non-working animal (Torat Hayyim; 
Maharam Schiff). 


And you shall return it [vahashevoto] to him - b iniawm: The 
mishna's interpretation is based upon the translation of the word 


“vahashevoto,’ meaning: You shall return it, indicating that the one 


who finds the item must return its entire value, not just part of it 
(Rabbeinu Yehonatan of Lunel). 
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One assesses [sham] their value - 1727 OW: Rashi and the Rif 
explain that this means that the finder must sell the animals and 
set the money aside for their owner. Some cite a variant read- 
ing, and explain that rather than sham, meaning assesses, the 
word should be read sam, meaning the verb places. The Maharal 
explains the Rif’s opinion as saying that with regard to those ani- 
mals that may be sold immediately due to the difficulty involved 
in tending to them, they may be sold for less than their actual 
value; therefore, the sale must take place specifically in court. 
The Ramban holds that the finder need not sell them; rather, he 
can assess any lost animal, set its value aside for the owner, and 
keep it for himself. 
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The Gemara asks: It is difficult, as there is a contradiction between 
the ruling in the first baraita that the finder keeps calves and 
foals for three months and the ruling in the second baraita that 
the finder keeps calves and foals for thirty days; and there is 
another contradiction between the ruling in the first baraita that 
the finder keeps geese and roosters for thirty days, and the ruling 
in the second baraita that the finder keeps geese and roosters 
for three days. 


The Gemara answers: The contradiction between the ruling in 
the first baraita with regard to calves and foals and the ruling 
in the second baraita with regard to calves and foals is not diffi- 
cult. This ruling in the first baraita that the finder keeps them for 
three months is referring to calves and foals that graze in the 
pasture, and that ruling in the second baraita that the finder keeps 
them for thirty days is referring to calves and foals that need to be 
fattened and therefore require greater exertion on the part of 
the one who finds them. 


The contradiction between the ruling in the first baraita with 
regard to geese and roosters and the ruling in the second baraita 
with regard to geese and roosters is also not difficult. This ruling 
in the first baraita that the finder keeps them for thirty days is 
referring to large geese and roosters, which do not require great 
exertion, and that ruling in the second baraita that the finder keeps 
them for three days is referring to small geese and roosters, which 
require great exertion. 


The mishna teaches: And any living being that does not work but 
it does eat shall be sold. The Sages taught in a baraita: The verse 
states: “And you shall return it to him” (Deuteronomy 22:2), 
indicating that the finder must see how best to return it to him, 
meaning that one shall not feed the value of a calf to the lost 
calves that he is tending, nor the value of a foal to the lost foals 
that he is tending, nor the value of a goose to the geese that he is 
tending, nor the value of a rooster to the roosters that he is tend- 
ing. Were the finder to do so, ultimately, the owner would receive 
nothing. 


§ The mishna teaches: What shall be done with the money 
received from the sale of the animal? Rabbi Tarfon says: The 
finder may use it; therefore, if the money is lost, he is liable to pay 
restitution for its loss. Rabbi Akiva says: He may not use the money. 
Therefore, ifit is lost, he is not liable to pay restitution. The Gemara 
analyzes the tannaitic dispute: Rabbi Tarfon and Rabbi Akiva 
disagree 


only in a case where the finder used the money." But in a case 
where the finder did not use the money, everyone agrees that if 
the money is lost, the finder is exempt from paying restitution 
for its loss. 


Where the finder used the money - ja wianwawa: Rashi 
and Tosafot prove that there is no requirement that the finder 
actually use the money in order to render him liable to pay 
compensation for its loss, as in that case Rabbi Akiva would 


NOTES 
also concede that the finder must pay; rather, the fact that he 
is permitted to use the money suffices to render him liable. 
This corresponds to the Gemara’s explanation later of the 
opinion of Rabbi Tarfon (see Meorot Natan). 
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HALAKHA 
A bailee charged with safeguarding a lost item - niw 


Max: As long as the lost item is in the finder's posses- 


sion, if it is then stolen or lost, the finder bears financial 
responsibility like a paid bailee and must compensate 
the owner for the loss or theft. This is the ruling of the 


Shulhan Arukh, based on the opinion of the early com- 


mentaries (Rif; Rambam; Rabbeinu Hananel; Halakhot 
Gedolot), who rule in accordance with the opinion of 
Rav Yosef, as the discussion in the Gemara is conducted 
according to his opinion. Josafot and the Rosh rule in 
accordance with the opinion of Rabba, based on the 
principle that in his disputes with Rav Yosef, the halakha 
is in accordance with the opinion of Rabba. In Rabba's 
opinion, the legal status of a bailee safeguarding a lost 
item is like that of an unpaid bailee, who is liable to pay 
restitution only in cases of negligence (Rambam Sefer 


Nezikin, Hilkhot Gezeila VaAveda 13:10; Shulhan Arukh, 


Hoshen Mishpat 267:16). 


NOTES 
A bailee charged with safeguarding a lost item...is 
like a paid bailee — 130 Wats... As VW: Elsewhere 
(Bava Kamma 56b) the Gemara explains that Rav Yosef 
holds that his legal status is like that of a paid bailee, 


ing to and returning the lost item, he is exempt from 
performing other mitzvot, e.g., giving charity to a poor 
person. The benefit he derives from that exemption 
constitutes his payment. 


Therefore stated by Rabbi Tarfon — yi51b +277 722: 
The Gemara here is not raising an additional difficulty 
o the opinion of Rav Yosef; rather, it is explaining the 
mishna in accordance with all opinions (Josafot; Rosh). 
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because while he is engaged in the mitzva of tend- 
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The Gemara suggests: Let us say that this shall be a conclusive 
refutation of the statement of Rav Yosef, as it was stated that there 
is an amoraic dispute with regard to the legal status of a bailee 
charged with safeguarding a lost item." Rabba said: His legal status 
is like that of an unpaid bailee, who is liable to compensate the 
owner of the deposited item only in cases of negligence. Rav Yosef 
said: His legal status is like that of a paid bailee," who is liable to 
compensate the owner of the deposited item even in cases of theft 
or loss. When the mishna teaches that if the finder did not use the 
money everyone agrees that he is exempt from paying restitution 
for its loss, it apparently contradicts the statement of Rav Yosef. 


The Gemara answers that Rav Yosef could have said to you: In 
cases of theft or loss, everyone agrees that a bailee charged with 
safeguarding a lost item is liable to pay restitution for it. When they 
disagree is in a case of damage caused by circumstances beyond 
his control, for which it is the obligation of a borrower to pay com- 
pensation. The Gemara elaborates: Rabbi Tarfon holds: The Sages 
permitted him to use the money, and he is therefore a borrower 
with regard to it, and is liable to compensate the owner even in the 
event of circumstances beyond his control. And Rabbi Akiva holds: 
The Sages did not permit him to use the money, and he is therefore 
not a borrower with regard to it. 


The Gemara asks: If so, why do I need the statement that Rabbi 
Akiva said: He may not use the money; therefore, if it is lost, he is 
not liable to pay restitution for it? Granted, if you say that it is in 
cases of theft or loss that they disagree, I understand that is the 
reason that the tanna teaches in the mishna that Rabbi Akiva says: 
He may not use the money; therefore, if it is lost, he is not liable 
to pay restitution for it. The Gemara explains: Since it enters your 
mind to say’ that the legal status of the finder is like that of a paid 
bailee, in accordance with the opinion of Rav Yosef, and that in 
cases of theft and loss the finder is liable to pay restitution, Rabbi 
Akiva teaches us: Therefore, if it is lost, he is not liable to pay restitu- 
tion. Now that you said that he may not use the money, he is nota 
paid bailee and is not liable to pay restitution in cases of theft 
and loss. 


But if you say that in cases of theft or loss, everyone agrees that a 
bailee charged with safeguarding a lost item is liable to pay restitu- 
tion for it, and when they disagree it is in cases of damage caused 
by circumstances beyond his control for which it is the obligation 
of a borrower to pay compensation, what is the meaning of the 
statement of Rabbi Akiva: Therefore, if it is lost, he is not liable to 
pay restitution for it? Rather, this is what the mishna should have 
taught: Rabbi Akiva says: He may not use the money; and I would 
know that since he may not use the money, he is not considered a 
borrower, and consequently bears no financial responsibility. Why 
do I need the statement that Rabbi Akiva said: Therefore, if it is 
lost, he is not liable to pay restitution for it? 


The Gemara answers: The explanation appended to the statement of 
Rabbi Akiva is indeed extraneous. It was added in order to create a 
parallel between the formulation of the statement of Rabbi Akiva 
and the formulation of the statement of Rabbi Tarfon. The phrase: 
Therefore, if the money is lost, he is not liable to pay restitution for 
it, was appended to the statement of Rabbi Akiva due to the explana- 
tion: Therefore, if the money is lost, he is liable to pay restitution 
for it, stated by Rabbi Tarfon." 


BACKGROUND 


It enters your mind to say — KYA% NYA xpo: This expression 
is used by the Gemara in response to an assertion that a certain 
statement is obvious and therefore unnecessary. The Gemara 
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responds by attempting to show that there are circumstances 
where the statement is in fact necessary in order to avoid a poten- 
tial misunderstanding. 
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The Gemara asks: And why do I need the statement that Rabbi 
Tarfon said: Therefore, if the money is lost, he is liable to pay res- 
titution for it? The Gemara answers: This is what the mishna is 
saying: Since the Sages permitted him to use the money, his legal 
status is like that of one who actually used it and therefore, he is 
liable to pay restitution for it. 


The Gemara asks: How can Rav Yosef explain that the dispute in the 
mishna is with regard to damage caused by circumstances beyond 
his control? But doesn’t the mishna teach: Therefore, if the money 
is lost? The disagreement between Rabbi Tarfon and Rabbi Akiva 
is with regard to a case of damage due to loss, and not with regard 
to a case of damage caused by circumstances beyond one’s control. 


The Gemara answers that the statement in the mishna: Therefore, 
if the money is lost, he is liable to pay restitution for it, can be 
explained in accordance with the statement of Rabba, as Rabba 
says concerning another mishna (58a): When the tanna says that 
they were stolen, the reference is to a case where the item was stolen 
by armed bandits; when he says that they were lost, the reference 
is to a case where the agent’s ship sank at sea. 


Rav Yehuda says that Shmuel says: The halakha is in accordance 
with the opinion of Rabbi Tarfon, who said that it is permitted for 
the finder to use the money. The Gemara relates: There were these 
dinars that belonged to orphans" that were in the possession of 
Rahava.’ Rahava came before Rav Yosef and said to him: What is 
the halakha; is it permitted for me to use these dinars? Rav Yosef 
said to him: This is what Rav Yehuda says that Shmuel says: The 
halakha is in accordance with the opinion of Rabbi Tarfon. 


Abaye said to Rav Yosef: Wasn't it stated concerning this halakha 
that Rabbi Helbo says that Rav Huna says: The Sages taught this 
halakha, that it is permitted to use the money, only in a case of 
money received from the sale of a lost item" that one found and 
that is no longer financially viable for one to tend to it. This is per- 
mitted, since he exerted himself and tended to it. But in the case 
of lost coins, where he did not exert himself in order to tend to 
them, it is not permitted for him to use them. And the case of these 
dinars in Rahava’s possession is similar to a case of lost coins. Rav 
Yosef accepted Abaye’s objection and said to Rahava: Go; as they 
did not allow me to permit the use of the dinars for you. 


MI S HN A! If one found scrolls," he reads them once 


in thirty days in order to ventilate them and 
prevent mold. And if he does not know how to read, he rolls and 
unrolls them in order to ventilate them. But he shall not study 
passages in them for the first time, as he would leave the scroll 
exposed to the air for a lengthy period, thereby causing damage. 
And another person shall not read the scroll with him, as each 
might pull it closer to improve his vantage point, which could cause 
the scroll to tear. 


If one found a garment, he shakes it" once in thirty days, and 


he spreads it out for its sake, to ventilate it, but he may not use 
it as a decoration for his own prestige. 


PERSONALITIES 


Rahava - nany: Rahava of Pumbedita was a prominent dis- Sages and were known as the sharp ones of Pumbedita (San- 


ciple of Rav Yehuda. His two sons, Avimi and Eifa, were also 


hedrin 17b). 


NOTES 


These dinars that belonged to orphans — %4 my 
yar: Rahava's request is difficult, as there is a principle 
that it is prohibited for one to use money which is depos- 
ited in his possession. The Ra‘avad explains that this is a 
case where the father of these orphans deposited the 
money with him for safekeeping until they would reach 
he age of majority. The reason that a bailee may not use 
money deposited with him is that it must be available to 
be returned on demand. In this case, since the orphans 
had not yet reached the age of majority, that was not a 
consideration. 

The Nimmukei Yosefasks how this is relevant to Rabbi 
Tarfon's opinion, since it is not a lost item. He explains 
hat the case here is one where Rahava discovered that 
he money belonged to orphans only after he found it. 
Along these lines, some explain that it was lost money 
hat Rahava did not manage to return to the father 
before the latter's death (Maharam Schiff). 


HALAKHA 


Money received from the sale of a lost item - %37 
MPax: One who finds a lost item may utilize money 
received from its sale after tending it for the prescribed 
period. His legal status after the sale is that of a borrower, 
and he is responsible for any loss of the money, even if it 
is due to circumstances beyond his control. By contrast, 
one may not utilize lost money that he found; he is con- 
sidered either a paid or an unpaid bailee, as explained 
on 29a (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
13:18; Shulhan Arukh, Hoshen Mishpat 267:25, and in the 
comment of Rema). 


One who found scrolls — 099 x¥2: One who found 
scrolls reads them once every thirty days. If he does not 
know how to read, he rolls and unrolls them. He may 
neither study a topic that he never studied before, nor 
read and review one passage, nor read and translate one 
passage. Additionally, he may not open the scroll more 
than three columns at a time. Two people may read the 
same passage in the scroll, but they may not read differ- 
ent passages. Three people may not read even the same 
passage from the scroll (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 13:11; Shulhan Arukh, Hoshen Mishpat 
267:18, 292:21). 


If one found a garment he shakes it — war MDI KYN: 
If one found a woolen garment, he must shake it once 
every thirty days. He must do so alone and not together 
with another, and may not beat the garment with a 
stick. He may spread it on his bed in order to benefit 
the garment, but he may not do so for his own benefit 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 7:4; 
Shulhan Arukh, Hoshen Mishpat 292:20). 
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BACKGROUND 
Silver vessels or copper vessels — nyin) on ‘D3 Dp: A 
bailee safeguarding vessels or one who found vessels buries 
them in the ground. Copper vessels stored underground 
tend to rust if they are not treated, and silver vessels stored 
underground become tarnished by a layer of sulfur. There- 
fore, the bailee takes them out periodically to prevent dete- 
rioration. Only gold and glass vessels remain unharmed 
when stored underground. 


The house of bar Havu - 127 323: The house of bar Havu 
was a large, family-owned factory in the city of Mehoza 
where phylacteries and mezuzot were produced. Its workers 
were renowned for their expertise in their field, and are 
mentioned elsewhere in the Gemara as experts in their 
field. Due to the activity of this factory and others like it, 
phylacteries and mezuzot were no longer uncommon and it 
was no longer necessary to commission specialized scribes 
in order to acquire them. 


HALAKHA —— 
One who finds phylacteries - pon yia: If one finds 
phylacteries, he should assess their value, and he is permit- 
ted to don the phylacteries immediately, in accordance 
with the opinion of Shmuel (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 13:14; Shulhan Arukh, Hoshen Mishpat 
267:21). 


One who borrows a Torah scroll — myin 399 Oxiwn: One 
who borrows an item may not lend it to another. This is 
the halakha even with regard to a Torah scroll, with which 
a mitzva is performed (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:4; Shulhan Arukh, Hoshen Mishpat 342:1). 


One who deposits a Torah scroll — myin 399 TPIT: If 
one deposits a Torah scroll with another, the bailee should 
scroll it once every twelve months. Although he may read 
it while it is being rolled, he may not open it and read it for 
his own purposes (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 7:4; Shulhan Arukh, Hoshen Mishpat 292:20). 


Anda renter is not allowed to rent out -KWI 7D1W7 pI 
yawn: One who rents an item from another may not rent 
it out to a third person (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 1:4; Shulhan Arukh, Hoshen Mishpat 307:4). 
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And immediately places [umannihan] the money aside - 
andy) aa: Some understand the term umannihan to be 
referring not to placing aside the money, but to donning 
[manniah] the phylacteries. Once he assesses their worth so 
that he will be able to compensate the owner in the future, he 


may retain them for his own personal use. 
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NOTES 


If one found silver vessels or copper vessels,” he may use them 
for their own sake to prevent tarnish and rust, but he may not use 
them to the extent that he will erode them. Ifhe finds gold vessels 
or glass vessels, which are not ruined by neglect, he may not touch 
them until Elijah will come and identify the owner. 


Ifa person founda sack or a basket or any other item that it is not 
his typical manner to take and carry because it is beneath his 
dignity, he shall not take it, as one need not demean himself in 
order to return a lost item. 


G E M A RA Shmuel says: One who finds phylacteries" 


in the marketplace and is in need of phy- 
lacteries assesses their value and immediately places the money 
aside" for the owner. 


Ravina raises an objection from the mishna: If one found scrolls, 
he reads them once in thirty days; and if he does not know how 
to read, he rolls and unrolls them. Ravina infers: To roll and unroll 
them, yes, he may do so, but assess their value and place the 
money aside, no, he may not. Abaye said: There is a difference 
between phylacteries and scrolls. Phylacteries are available at 
the house of bar Havu,’ where they are produced in large quanti- 
ties, but scrolls are not available, as Torah scrolls are not easily 
obtained. 


O The Sages taught in a baraita: In the case of one who borrows 
a Torah scroll" from another, that person may not lend it to 
another, i.e., a third person. He may open it and read it, provided 
that he does not study passages in it for the first time, lest the 
scroll be exposed for a lengthy period of time and sustain damage. 
And another person shall not read the scroll with him, lest the 
scroll tear. 


And likewise, in the case of one who deposits a Torah scroll" with 
another, the bailee rolls it every twelve months, and he may open 
it and read it. If it is for himself that he opened it, it is prohibited. 
Sumakhos says: In the case of anew Torah scroll, one rolls it every 
thirty days because the ink is not yet dry and must be more fre- 
quently ventilated. By contrast, in the case of an old Torah scroll, 
one rolls it every twelve months. Rabbi Eliezer ben Ya’akov says: 
In the case of both this new Torah scroll, and the case of that old 
Torah scroll, one rolls it every twelve months. 


The Gemara analyzes the baraita: The Master said: In the case of 
one who borrows a Torah scroll from another, that person may 
not lend it to another, i.e., a third person. The Gemara asks: Why 
did the tanna teach this halakha specifically with regard to a Torah 
scroll? This is the halakha with regard to any item as well, as Rabbi 
Shimon ben Lakish says: Here in a mishna (Gittin 29a), Rabbi 
Yehuda HaNasi taught: A borrower is not allowed to lend the item 
that he borrowed to someone else, and a renter is not allowed 
to rent out" the item that he rented to someone else. 


The Gemara answers: It was necessary for the tanna to mention 
the halakha specifically with regard to a Torah scroll, lest you 
say that a person is amenable to having a mitzva performed 
with his property’ and would consequently not mind ifhis Torah 
scroll was lent to another. Therefore, the tanna teaches us that the 
borrower may not lend even a Torah scroll. 


Lest you say that a person is amenable to having a mitzva 
performed with his property - vod mb KTI KDT ITA 
miana mya Paynt: The commentaries note that there are 
several instances in the Gemara where the ruling is that indeed, 
a person is amenable to having a mitzva performed with his 
property, and they ask why this case is different. Some answer 


not diminish as a result of use, whereas the value of scrolls 
diminishes when lent to others (Ritva). Others answer that 
while a person is amenable to having a mitzva performed with 
his property, in this case the mitzva was already performed, as 
he lent the scroll to another, and he has no interest in having 
another mitzva performed with it (Sefer HaOra). 


that in those cases, the value of the property in question does 
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The baraita continues: He may open it and read it. The Gemara asks: 
Isn't that obvious? And rather, for what purpose did he borrow the 
Torah scroll from him, if not to read it? The Gemara answers: It was 
necessary to teach the last clause: Provided that he does not study 
passages in it for the first time. 


The baraita continues: And likewise, in the case of one who depos- 
its a Torah scroll with another, the bailee rolls it every twelve 
months, and he may open it and read it. The Gemara asks: What 
is the bailee doing with it?" As a paid bailee, he has no right to read 
it. And furthermore, whereas the tanna teaches: If it is for himself 
that he opened it, it is prohibited, didn’t you say in the previous 
passage: He may open it and read it? The Gemara answers: This is 
what the tanna is saying: If, when he is rolling the Torah scroll to 
ventilate it, he opens it and reads it, it is permitted. If it is for 
himself that he opened it, it is prohibited. 


The baraita continues: Sumakhos says: In the case of a new Torah 
scroll, one rolls it every thirty days because the ink is not yet dry 
and must be more frequently ventilated. By contrast, in the case of 
an old Torah scroll, one rolls it every twelve months. Rabbi Eliezer 
ben Ya’akov says: In both the case of this new Torah scroll and the 
case of that old Torah scroll, one rolls it every twelve months. The 
Gemara asks: What is the dispute here; it appears that the statement 
of Rabbi Eliezer ben Ya’akov is identical to the statement of the first 
tanna, who stated without qualification that one rolls a Torah scroll 
every twelve months. The Gemara answers: Rather say that Rabbi 
Eliezer ben Ya’akov says: Both In the case of this new Torah scroll 
and the case of that old Torah scroll, one rolls it every thirty days. 


§ The Gemara resumes its analysis of the mishna, which teaches 
with regard to borrowed scrolls: But he shall not study passages in 
them for the first time and another person shall not read the scroll 
with him. The Gemara raises a contradiction from a baraita (Tosefta 
2:31): If one borrows a scroll, he shall not read a passage and review 
it, and he shall not read a passage in it and translate the passage, 
and he shall not open it more than three columns at a time, and 
three people shall not read in it together from one volume. The 
Gemara infers: But two people may read it together, contrary to 
the ruling in the mishna. 


Abaye said: It is not difficult. Here, where it is inferred from the 
baraita that two may read one scroll together, it is referring to a case 
where they are reading one matter and each is aware of the progress 
of the other. There, in the mishna, where the ruling is that two may 
not read one scroll together, it is referring to a case where they are 
reading two different matters," as each is oblivious to the progress 
of the other and may pull the scroll closer to improve his vantage 
point. 


§ The mishna teaches: If one found a garment, he shakes it once 
in thirty days. The Gemara asks: Is this to say that shaking a 
garment is beneficial for it? But doesn’t Rabbi Yohanan say: Only 
one who has access to a skilled weaver [ gardi]' in his house may 
shake his garment every day, as the weaver can replace the damaged 
garments with new ones. The Sages say: Shaking a garment every 
day is harmful to it, but shaking it once in thirty days is beneficial 
for it. 


If you wish, say instead: It is not difficult. In this mishna, where the 
ruling is that shaking a garment is beneficial, the reference is to a case 
where one person shakes the garment. And that statement of Rabbi 
Yohanan, who rules that shaking the garment causes damage, is 
referring to a case where two people shake the garment. 


If you wish, say instead: It is not difficult. In this mishna, where the 
ruling is that shaking a garment is beneficial, the reference is to a case 
where one shakes the garment by hand. And that statement of Rabbi 
Yohanan, who rules that shaking the garment causes damage, is 
referring to a case where one shakes the garment with a stick. 


NOTES 


What is the bailee doing with it — maa MATIY IKA: In 


other words, wh 
than letting the 


y must he tend to the Torah scroll, rather 
owner come and do so? The Gemara’s 


answer is that there is no obligation to tend to it. Rather, 
the baraita is saying that if the bailee seeks to go beyond 


the letter of the 
read from it whi 


law and tend to the scroll, then he may 
e doing so (Rashba). 


There, where they are reading two different matters — 
DY WI N2: Rashi explains that when they are reading 


one matter, it is 
himself and it wi 


ikely that each will pull the scroll toward 
ill tear, so it is prohibited. When they are 


reading two ma 


ters found in different columns, it is less 


likely that they will pull the scroll, so it is permitted. 


One who has access to a skilled weaver, etc. — ww 3 


ap panes Ta i: 


The reason that Rabbi Yohanan did not 


formulate this statement: A person may not shake his gar- 
ment daily, is because he sought to emphasize that not 


only does shakin 


g damage the garment, it actually causes 


extensive damage (Torat Hayyim). 


LANGUAGE 


Weaver [gardi] — 173: From the Greek yépdtoc, guerdios, 
meaning weaver. 
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NOTES 
A great deal of money — A217 niyn: There is a variant 
reading of the text which says: One whose father left him 
money that is the proceeds of usury, and that is why he 
seeks to lose the money. 


BACKGROUND 

White glass — xayr matt: White glass, which was appar- 
ently completely transparent, was more difficult to produce 
than colored glass, as it required special care in selecting 
raw materials that were free from any impurity. The vessels 
made of white glass were extremely fragile, and therefore 
the use of those vessels would often lead to financial loss 
due to breakage of the glass. 


Perek II 
Daf30 Amud a 


NOTES 
With oxen - *7ina: A variant reading cited by Rabbeinu 
Hananel is: Laborers who work with oxen during the season 
of plowing and sowing. Failure to perform the labor prop- 
erly at that time will ruin the entire year’s crop. 


HALAKHA 

For his sake and for its sake - ath tomy): One may 
spread a lost garment that he found over a bed or a similar 
surface, but he may do so exclusively for the sake of the 
garment, not for his own purposes (Rambam; Rosh). If 
guests happen to visit, he may not spread the garment 
even for its own sake, in order to ensure that it will not be 
stolen (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 13:11; 
Shulhan Arukh, Hoshen Mishpat 267:18). 


160 BAVA METZIA- PEREK II: 30A} avi pa 


XT GNWD KY NDE DYDY 
aa ac a ea ae 


x) PITT MDD -PNP 931 AY 
hoa Koy ay RN P WiDT KDI 
b nh- vm boa Sax niama 
xdx jax xb ‘MAD ham.a 
aap mh- ynya bax yy a 
KIDY maw NYT Kby nax xh 
Aa mh seme ma ny bay 


vars 1 mW N yan 937 28) 
pa wad rad asiyan niya 
qist, maa boa VADE DYI 
roa wab» apay aw» be obvia 
VIN! KDDI KIDA - [AWD 
XDP xa - Mot Oda 
- ay aw bx pbyip 130) 
Kp 


Appa wart ina 


riia Kb bare aay anviw” 
aasta sais, an NOVDN 101 
INA 


aptiy> - ADY AVW yow xn 
XIX x9- mayib woah XT pe 
KIT iab iia xb bax: DD 
vaw - ish; 731b x7 wor 

A yo xo xm dx maT 


vag by xb mnow Kb yaw xn 
bax Aag sina vas by xy mon 
TA bn men vas by manow 
xb - DMX $ 10 aay) 
yas by xy TYRA by x mane» 

nants paiay pa ian 


mwa Dp KPIT ons Kw 
22 DW N KIY 


If you wish, say instead: It is not difficult. In this mishna, where 
the ruling is that shaking a garment is beneficial, the reference is to 
a case where one shakes a garment made of wool. And that state- 
ment of Rabbi Yohanan, who rules that shaking the garment causes 
damage, is referring to a case where one shakes a garment made of 
linen. 


The Gemara cites additional statements by Rabbi Yohanan provid- 
ing practical advice. Rabbi Yohanan says: It is preferable to drink 
from a cup of witches and not to drink from a cup of lukewarm 
water, which is extremely unhealthy. Rabbi Yohanan qualifies his 
statement: We said this only with regard to lukewarm water in 
metal vessels, but in earthenware vessels we have no problem 
with it. And even in metal vessels, we said this only in a case 
where the water had not been boiled, but if the water had been 
boiled we have no problem with it. And we said that lukewarm 
water is unhealthy only in a case where one did not cast flavorings 
into the water, but if he cast flavorings into the water we have no 
problem with it. 


And Rabbi Yohanan says: In the case of one whose father be- 
queathed him a great deal of money" and he seeks to lose it, he 
should wear linen garments, and should use glass vessels, and 
should hire laborers and not sit with them to supervise. The 
Gemara elaborates: He should wear linen garments; this is stated 
with regard to Roman linen, which becomes tattered quickly. He 
should use glass vessels; this is stated with regard to expensive 
white glass.” And he should hire laborers and not sit with them; 
the explanation is 


that this applies to laborers who work with oxen," whose potential 
for causing damage is great if they are not supervised, as they will 
trample the crops. 


§ The mishna teaches that one who found a lost garment spreads 
it for its sake to ventilate it, but may not use it as a decoration for 
his own prestige. A dilemma was raised before the Sages: If one 
spreads it both for his sake and for its sake," what is the halakha? 


The Gemara suggests: Come and hear proof from the mishna: He 
spreads it for its sake. The Gemara infers: For its sake, yes, he 
spreads it, but both for his sake and for its sake, he may not do so. 
The Gemara rejects the proof: Say the latter clause of the mishna: 
But not for his own prestige. The Gemara infers: It is for his pres- 
tige alone that he may not spread it, but for its sake and for his 
sake, one may well do so. Rather, no inference is to be learned 
from this mishna, as there are conflicting inferences from the first 
clause and the latter clause. 


The Gemara suggests: Come and hear a proof from a baraita: If one 
finds a lost garment, he may not spread it on a bed or on a hanger 
for his sake, but he may spread it on a bed or on a hanger for its 
sake. If guests happened to visit, he may not spread it, neither on 
a bed nor on a hanger and neither for his sake nor for its sake. 
Apparently, it is prohibited to spread it for both his sake, to enhance 
his prestige before his guests, and for its sake. 


The Gemara rejects this proof: It is different there, as spreading it 
before his guests is tantamount to burning it, either due to the evil 
eye that will result, or due to thieves, as once the guests are aware 
of the valuable item in his possession they may be tempted to 
steal it. 


- TON MIN ABET yaw NA 
- wa pny awa YOI 
maida torts KIT xm thas 

ADS NPY NIT 


N? WH" KIP WAT ONT INY 
ipa ban - "a Tay 


Wa NOL IPIK PST N 


TBD TANT NT? NIN IT ND NT 
apy ney AYU- PY 
axayy ni vba 


XN MDD I] VAXT NDS ATID 
mg -ray PIP) "THY" IND 
DNDN) NPR DDN NPD 
Kpag MYT = Tay” pry “Tay” 

APR AD TIVI Y 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara suggests: Come and hear a proof from a baraita: If one 
introduced a calfinto a yoke [lirvaka]"' so that it would suckle, and 
it threshed with the cows, it is fit for use in the ritual of the heifer 
whose neck is broken,® because the owner did not intend for it to 
perform labor. But if the owner introduces it so that it will suckle 
and it will thresh, it is unfit for use in that ritual because his intent 
is for the calf to perform labor, and the intentional performance of 
labor disqualifies it. And here, isn’t the placement of the calf in the 
yoke for both his sake, threshing, and for its sake," suckling, and 
the baraita teaches that the calfis unfit? Apparently, it is prohibited 
for one who found a lost garment to spread it for both his sake and 
for its sake. 


The Gemara rejects this proof by citing a verse written with regard 
to the heifer whose neck is broken. It is different there, as the verse 
states: “The Elders of that city shall take a heifer of the herd that 
has not been worked with and that has not pulled a yoke” (Deu- 
teronomy 21:3), indicating that the heifer is rendered unfit in any 
case of labor performed. Therefore, no conclusion can be drawn 
with regard to spreading the garment. 


The Gemara asks: Ifit is so that the calf is rendered unfit by any labor 
that it performed, then it should be unfit even in the first clause, 
where the owner did not intend for the calf to perform labor. 


The Gemara answers. This is comparable only to this other case, as 
we learned in a mishna (Para 2:4): If a bird rested upon a red 
heifer, it remains fit for use in the purification ritual, as supporting 
the bird on its back is considered neither labor nor comparable to 
pulling a yoke. If a male animal mounted it for mating, it is unfit 
for use in the purification ritual. The Gemara asks: What is the 
reason for the difference between the two cases? 


The difference is in accordance with the statement of Rav Pappa, 
as Rav Pappa says with regard to the verse written concerning the 
heifer whose neck is broken: “And the Elders of that city shall take 
a heifer of the herd that has not been worked with and that has not 
pulled a yoke” (Deuteronomy 21:3). If the word were written with 
an additional letter vav, which would mean the passive: Has been 
worked with [ubbad], and we also vocalized the word in the pas- 
sive voice, ubbad, I would say that even if the heifer performed 
labor by itself, it is disqualified for use in the ritual. If the word were 
written without an additional letter vav, which would mean the 
active: He used it for labor [ avad],® and we also vocalized the word 
in the active voice, avad, I would say that indicates that the heifer 
was fit for use in the ritual until its owner intentionally used it 
for labor. 


HALAKHA 

Introduced a calf into a yoke — apa Ta: The following 
halakhot apply to both a red heifer and a heifer whose neck 
is broken: It is disqualified for its ritual when it is utilized for 
labor with the agreement of its owner. If the owner utilized 
it for an action for its own sake it remains fit for use in the 
ritual, but if he used it for any other purpose it is disqualified. 
If a bull mated with the heifer, it is disqualified. If the owner 
placed it into a yoke so that it could nurse and it threshed 
grain on its own, it remains fit. If he placed it into the yoke 
so that it could nurse and thresh, it is disqualified (Rambam 
Sefer Nezikin, Hilkhot Rotzeah UShmirat HaNefesh 10:3 and 
Sefer Tahara, Hilkhot Para Aduma 1:7). 


LANGUAGE 

Yoke [revaka] - 731: Rashi and other commentaries 
explain that a revaka is a type of yoke or harness that 
binds several oxen together, as in the Arabic 48 y, rabqah. 
Rabbeinu Hananel and most early commentaries say that 
the term revaka stems from the term marbek, meaning 
fattened. According to that understanding, the baraita is 
referring to a place where the calf is placed for fattening. 


NOTES § —W— 
For his sake and for its sake - apis ioriz): The com- 
mentaries ask how the Gemara can cite proof from a 
halakha stated in the realm of ritual matters for a case in 
the realm of monetary matters. Some explain since the 
keeping of a lost item that one does not have the right to 
keep would entail the transgression of the prohibition of 
robbery, this is classified as a ritual matter. There is no differ- 
ence whether the prohibition relates to monetary matters 
or other matters; it is classified as a ritual matter (Responsa 
of the Radbaz). 


A bird rested upon a red heifer, etc. — 13141 why j2u:The 
early commentaries note that this halakha applies to both 
the red heifer and a heifer whose neck is broken. Because 
in this context there is no difference between the cases, the 
Gemara discusses both cases interchangeably (Ramban; 
Rashba). 


BACKGROUND 


Heifer whose neck is broken - nany may: When the corpse 
of a murder victim is found outside a town and the murderer's 
identity is unknown, the following procedure is followed (Deu- 
teronomy 21:1-9): First, judges who are members of the Great 
Sanhedrin measure the distance between the corpse and the 
nearest town, to determine which town must perform the rite 
of the heifer whose neck is broken. This measurement is carried 
out even if it is obvious which town is closest. Afterward, the 
Elders of that town bring a heifer that has never been used 
for labor, and they break its neck in a valley that is not tilled. 
The Elders wash their hands and make a statement absolving 
themselves of guilt. If the murderer is discovered before the 
heifer is killed, the rite is not performed. 


Red heifer — mart 78: In order to purify people or vessels 
who are ritually impure with impurity imparted by a human 
corpse, a priest sprinkles spring water mixed with the ashes of 
a red heifer upon those people or vessels (Numbers 19). A cow 
qualifies as a red heifer offering only if all its hairs are red. Even 


two black hairs can disqualify it. Similarly, it must be unblem- 
ished, and may not have been utilized for labor. The red heifer 
is slaughtered on the Mount of Olives, and its blood is sprinkled 
seven times opposite the entrance of the Temple. Its body 
is then burned on a pyre, together with cedar wood, hyssop, 
and scarlet wool (Numbers 19:6). The ashes from this pyre are 
gathered and mixed in a vessel with water drawn from a spring. 
Three hyssop branches are dipped in the mixture, which is then 
sprinkled on the impure person or vessel. A single drop from 
the purification water anywhere on the vessel or on the body 
of the impure person suffices to purify them. 

Only rarely were red heifers burned. According to tradi- 
tion, from the construction of the Sanctuary in the wilderness 
through the destruction of the Second Temple, only nine red 
heifers were burned. All the priests who participated in the 
ritual of the red heifer became ritually impure until the evening. 
Any priest was eligible to burn the red heifer, but it was custom- 
ary for the High Priest to burn it. 


Red heifer being prepared for burning on the Mount of Olives 


Ubbad, avad - tay tary: This discussion is based on a dispute 
among the Sages with regard to whether the spelling or vocal- 
ization of the Torah is considered more authoritative. 
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NOTES 

That the owner is amenable — mb XTT: Tosafot ask 
why the owner would be amenable to his heifer being 
mounted. Even though in ordinary circumstances he 
would be amenable to this, as it could result in the 
birth of a calf, in this case it would disqualify the red 
heifer, and thereby cause him to lose the steep sale 
price of the heifer. They explain that when assessing 
whether an act disqualifies a red heifer, one considers 
only if an owner would generally be amenable to that 
act, disregarding the halakhot of a red heifer. 
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Now that the word is written without an additional letter vav as 
avad and we vocalize the word with an additional letter vav, as 
ubbad, in order to render the heifer unfit we require the situation 
described by the word ubbad be similar to the situation described 
by the word avad. Just as the word avad indicates that the owner is 
amenable to the performance of that labor, so too, the word ubbad 
means that the owner is amenable’ to the performance of that labor. 
Since the owner is amenable to the heifer mating, the heifer is ren- 
dered unfit. So too, in the first clause of the baraita: If one introduced 
a calf into a yoke so that it may suckle, and it threshed with the cows, 
it is fit for use in the ritual of the heifer whose neck is broken, because 
the owner is not amenable to its performing labor. 


§ The mishna teaches: If one found silver vessels or copper vessels, 
he may use them for their own sake; and the same halakha applies 
to other vessels. The Sages taught in a baraita: One who finds 
wooden vessels uses them, so that they will not deteriorate due 
to lack of use. If one found copper vessels he uses them with hot 
water, but not directly on the fire, due to the fact that it erodes 
them. If one found silver vessels he uses them with cold water, but 
not with hot water, because it tarnishes them. If one found rakes 
or axes, he may use them with soft substances but not with hard 
substances because using them with those substances damages 
them. If one found gold vessels or glass vessels," which do not 
deteriorate due to lack of use, he may not touch them until Elijah 
will come and identify the owner. 


The baraita continues: In the manner that the Sages said with 
regard to a lost item, so they said with regard to a deposit." The 
Gemara asks: What is the bailee doing with a deposit; i.e., the 
owner should tend to his own item, why is the bailee using it at all? 
The Gemara answers: Rav Adda bar Hama said that Rav Sheshet 
said: It is referring to a deposit whose owner went to a country 
overseas. Therefore, it is incumbent upon the bailee to tend to the 
deposit until his return. 


§ The mishna teaches: If a person found a sack or a basket or 
any other item that it is not his typical manner to take and carry 
because it is beneath his dignity, he shall not take it. The Gemara 
asks: From where are these matters derived? It is as the Sages 
taught in a baraita: It is stated with regard to the return ofa lost item: 
“You shall not see your brother's ox or his sheep wandering and 
disregard them; you shall return them to your brother” (Deuter- 
onomy 22:1). The tanna explains that the phrase “and disregard them” 
means that there are occasions in which you may disregard lost 
items and there are occasions in which you may not disregard 
them. 


How so; under what circumstances may one disregard a lost item? 
One may do so in a case where he was a priest and the lost item is 
in the graveyard (Leviticus 21:1-4), or where he was an elderly 
person and it is not in keeping with his dignity" to tend to the item, 
or where the value of his labor was greater than the value of the 
lost item of the other person, i.e., ifthe finder was to return the item, 
reimbursing him for his lost wages would cost more than the value 
of the item; therefore, it is stated: “And disregard them.” 


HALAKHA 


Use of lost vessels — Pats Opa winw: If one found wooden ves- 
sels, he may use them only enough to prevent them from decaying. 
He may use copper vessels with hot water, but not directly on a 
fire. He may use silver vessels only with cold water. He may use 
rakes and axes with soft substances but not with hard substances. 
He may not touch gold and glass vessels or flaxen garments at all 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 13:12; Shulhan Arukh, 
Hoshen Mishpat 267:19). 


Use of deposited vessels — i175 hoa wyw: If one deposited 
items with another and departed on an extended trip, the bailee 
tends to those items based on the principles that govern the use 
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of lost items for preventing damage (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 13:12; Shulhan Arukh, Hoshen Mishpat 292:21-22). 


A priest and it is in the graveyard...an elderly person and it 
is not in keeping with his dignity — ;pt..nvapa Maa wm yia 
iia 35 Ayr: A priest who discovers a lost item in a graveyard 
may not become impure in order to retrieve and return it. An 
elderly person for whom it is not in keeping with his dignity to 
tend to the type of item that was lost is similarly exempt (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 11:18; Shulhan Arukh, Hoshen 
Mishpat 272:2 and 263:1). 
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The Gemara asks: For what case was a verse necessary to derive 
that one may disregard a lost item? If we say that the verse is neces- 
sary for the case of a priest and the lost item in the graveyard, it is 
obvious that he need not return the item, as this obligation to 
return the lost item is a positive mitzva: “You shall return them 
to your brother” (Deuteronomy 22:1), and that entry of a priest 
into a graveyard is prohibited by both a prohibition: “To the dead 
among his people he shall not defile himself” (Leviticus 21:1), and 
a positive mitzva: “You shall be holy” (Leviticus 19:2); and there 
is a principle that a positive mitzva does not override a prohi- 
bition and a positive mitzva."" And furthermore, we do not 
override a ritual prohibition in the face of monetary matters." 


The Gemara suggests: Rather, say that the verse is necessary to 
derive the exemption from returning the lost item in the case where 
the value of his labor was greater than the value of the lost item 
of the other. The Gemara rejects that possibility: That halakha is 
derived not from the phrase: “And disregard them,” but from that 
which Rav Yehuda says that Rav says. As Rav Yehuda says that Rav 
says: It is written: “Only so that 


A positive mitzva does not override 


HALAKHA 
a prohibition and a 


he should fulfill the mitzva. A positive mitzva does not over- 
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there shall be no needy among you” (Deuteronomy 15:4). This 
verse can be understood as a command, indicating that it is incum- 
bent upon each individual to ensure that he will not become needy. 
Therefore, your assets take precedence over the assets of any other 
person. 


The Gemara concludes: Rather, the verse is necessary to derive 
the exemption from returning the lost item in the case where he was 
an elderly person and it is not in keeping with his dignity to tend 
to the item. 


Rabba says: If there was a lost animal and the elderly person began 
the process of returning it, e.g., if he struck it even once to guide it 
in a certain direction, he is obligated to tend to it™ and return it. 
The Gemara relates: Abaye was sitting before Rabba and saw these 
goats standing nearby. He picked up a clod of dirt and threw it 
at them, causing them to move. Rabba said to him: You have 
thereby obligated yourself to return them. Arise and return them 
to their owner. 


If he struck it he is obligated to tend to it - 73 an ADT: 
Rashi and the Rambam explain that once he begins performing 
the mitzva it is incumbent upon him to complete it. Some later 
commentaries explain that the reason for this halakha is based 
on the rabbinic adage: If one begins performing a mitzva, we 
tell him to finish. Others explain that the reason for this halakha 
is that once the elderly person begins the process of returning 


NOTES 


the item, he is not subject merely to the prohibition: “You may 
not disregard,’ for which there is an exemption; he is also subject 
to the positive mitzva to return the item, for which there is no 
exemption (see Matammei Yitzhak and Even HaAzel). Some early 
commentaries explain that this halakha applies only to one who 
finds an animal, because once he hits the animal he causes it to 
stray farther; therefore, he is obligated to return it (Rosh; Ran). 


NOTES 


A positive mitzva does not override a prohibition and a 
positive mitzva - my meyA xd me mt Ay me xd): The 
early commentaries note that failing to return a lost item 
is similarly prohibited by both a prohibition and a positive 
mitzva. Furthermore the positive mitzva in the case of the 
priest is a mitzva whose application does not apply to all 
Jews and is therefore less authoritative than a standard posi- 
tive mitzva. In addition, when one fails to take a lost item 
that he finds, he violates only the prohibition: “You shall 
not disregard,’ and is not in violation of the positive mitzva, 
which goes into effect only after one takes the item. Finally, 
the entire concept of a positive mitzva overriding a prohibi- 
tion applies only in a case where violation of the prohibition 
and performance of the mitzva are simultaneous. In this 
case, the priest violates the prohibition when he enters the 
graveyard and becomes impure, whereas fulfill ment of the 
mitzva of returning the lost item would come only later. 
Due to these difficulties, the commentaries explain that 
the Gemara’s primary objection is the second one: And 
furthermore, we do not override a prohibition in the face of 
monetary matters (Ramban; Rashba; Rosh; Ritva). 


We do not override a prohibition in the face of monetary 
matters — KIIA API NON (ITT xd: The commentaries 
explained that if the owner of the lost item was himself a 
priest, it would be prohibited for him to retrieve the item 
from the graveyard. All the more so is it prohibited for a 
priest to enter the graveyard to retrieve the item and return 
it to another. Furthermore, since there would be no mitzva 
if the owner were to declare his item ownerless, clearly 
this mitzva is tied exclusively to monetary considerations 
(Ramban). 


HALAKHA 


If he struck it he is obligated to tend to it - a»n Awan 
ma: An elderly person or Torah scholar is exempt from the 
obligation to return a lost item whose return is not in keep- 
ing with his dignity. If he began taking steps to return it, he 
is obligated to complete the process due to the rabbinic 
adage: If one begins performing a mitzva, we tell him to 
finish. Many authorities restrict this halakha to lost animals 
and do not apply it to inanimate objects (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 11:13-14; Shulhan Arukh, 
Hoshen Mishpat 263:2, and Sma there). 
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HALAKHA 


It is his manner to return an item of that type in the field 
but it is not his manner to return it in the city - i211 
ya vin ITI px twa wn: In the case of one who 
is accustomed to carrying certain items in the field but not 
in the city, if he finds such an item in the city, he is not 
obligated to return it. If he finds it in the field, some say he 
is obligated to return it, since he began the process of its 
return by lifting it in the field. Others rule he is exempt from 
returning it (Rabbeinu Yitzhak of Dampierre). Some hold that 
he is obligated to return it even if in order to do so he must 
take it into the city (Rambam). Yet others say he is obligated 
to return it only as far as the city limits (Rosh). The Gra rules 
in accordance with the opinion of the Rambam (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 11:13-14; Shulhan Arukh, 
Hoshen Mishpat 263:2). 


Any case where he would recover his own — way bs 
‘inva: With regard to any item that one would retrieve if 
it were his own, he is obligated to retrieve it and to return 
it to another who lost it. The same applies to the obliga- 
tion to load and unload a burden onto and off of another's 
donkey (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 11:13 
and Hilkhot Rotze'ah UShmirat HaNefesh 13:4; Shulhan Arukh, 
Hoshen Mishpat 263:1, 272:3). 


Property declared ownerless for the poor — pay wpa: 
If one declared his property ownerless exclusively for the 
poor and not for the rich, it has no halakhic ramifications; it 
is not ownerless until he declares it ownerless for everyone 
(Rambam Sefer Hafla‘a, Hilkhot Nedarim 2:15; Shulhan Arukh, 
Hoshen Mishpat 273:5). 


NOTES 


A burden of wood - +981 x379: The geonim explain that 
this is referring to strings of wood from the bases of hard 
date branches that were used for decorative purposes or 
as a flotation device. 


BACKGROUND 


Ownerless property — 397: When one declares an item 
ownerless, he must completely renounce ownership of it. 
He may not cede ownership in a way that enables only cer- 
ain people to acquire it and denies others that opportunity. 
Some authorities hold that for one to renounce ownership of 
his property he must do so in the presence of at least three 
people. Others maintain that even a private statement is 
effective. Certain property is deemed ownerless by Torah 
aw, e.g. produce that grows during the Sabbatical Year. 
Property belonging to a convert who dies without heirs 
is also ownerless. There is no obligation to tithe ownerless 
produce. 
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A dilemma was raised before the Sages: In a case of a person for 
whom it is his typical manner to return an item of that type in 
the field, where there are fewer onlookers, but it is not his typical 
manner to return an item of that type in the city," what is the 
halakha? Do we say that for one to be obligated to return a lost 
item we need an unequivocal obligation to return it that applies 
in all cases, and since it is not his typical manner to return an item 
of that sort in the city, let him not be obligated to return such 
an item at all? Or perhaps, he is obligated in any event to return 
the item in the field, and once he is obligated to return it in the 
field, he is also obligated in the city. The Gemara concludes: The 
dilemma shall stand unresolved. 


Rava says: In any case where he would recover his own" item 
and would consider it to be in keeping with his dignity, he is also 
obligated to return another’s item. And any case where he unloads 
and loads his own animal's burden, he is also obligated to unload 
and load the burden of another’s animal. 


The Gemara relates: Rabbi Yishmael, son of Rabbi Yosei,’ was 
walking on the road. A certain man encountered him, and that 
man was carrying a burden that consisted of sticks of wood." He 
set down the wood and was resting. The man said to him: Lift them 
for me and place them upon me. Since it was not in keeping with 
the dignity of Rabbi Yishmael, son of Rabbi Yosei, to lift the wood, 
Rabbi Yishmael said to him: How much are they worth? The man 
said to him: A half-dinar. Rabbi Yishmael, son of Rabbi Yosei, gave 
him a half-dinar, took possession of the wood, and declared the 
wood ownerless.® 


The man then reacquired the wood and again requested that Rabbi 

Yishmael, son of Rabbi Yosei, lift the wood for him. Rabbi Yishmael, 
son of Rabbi Yosei, again gave him a half-dinar, again took posses- 
sion of the wood, and again declared the wood ownerless. He then 

saw that the man desired to reacquire the sticks of wood. Rabbi 

Yishmael, son of Rabbi Yosei, said to him: I declared the sticks of 
wood ownerless with regard to everyone else, but I did not declare 

them ownerless with regard to you. 


The Gemara asks: But is property rendered ownerless in a case like 
this? But didn’t we learn in a mishna (Pe'a 6:1) that Beit Shammai 
say: Property declared ownerless for the poor" is thereby rendered 
ownerless. And Beit Hillel say: It is not ownerless, until the prop- 
erty will be ownerless for the poor and for the rich, like produce 
during the Sabbatical Year, which is available for all. As the halakha 
is in accordance with the opinion of Beit Hillel, how could Rabbi 
Yishmael, son of Rabbi Yosei, declare the wood ownerless selectively, 
excluding the prior owner of the wood? 


Rather, Rabbi Yishmael, son of Rabbi Yosei, actually declared 
the wood ownerless to everyone without exception, and it was with 
amere statement that he prevented him from reacquiring the wood, 
i.e, he told the man not to reacquire the wood even though there 
was no legal impediment to that reacquisition. 


PERSONALITIES 


Rabbi Yishmael, son of Rabbi Yosei — 


DI vara DNY IT: 


halakhic discussions with Rabbi Shimon, the son of Rabbi 


Rabbi Yishmael was a tanna of the last generation of tanna'im 


and the eldest son of Rabbi Yosei bar Halafta. Although he stud- 


ied under other Sages, including Rabbi Akiva, Rabbi Yishmael 
achieved renown as the outstanding disciple of his father, Rabbi 


Yosei, from whom he acquired most of his Torah knowledge. 


He was a noted scholar in his generation and was considered 
his father’s successor and the leading rabbinic authority in 
his hometown of Tzippori in the Galilee. Nevertheless, he still 
accepted the authority of Rabbi Yehuda HaNasi, with whom 
he established himself as the latter's outstanding disciple, even 
though they were approximately the same age and he was a 
friend of Rabbi Yehuda HaNasi’s family. He also engaged in 


Yehuda HaNasi, and with Rabbi Hiyya. 

Alongside his prominence in the field of Torah study, Rabbi 
Yishmael was renowned as being wise in all fields and a quick- 
witted conversationalist. Most of his contemporaries, including 
the Nasi, received and disseminated Torah and traditions that 
he transmitted in the name of his father. 

Although few details are available about his private life 
and his family, it is known that he was a wealthy landowner 
and a merchant. He was forced to serve in a position of law 
enforcement by the gentile authorities, and apparently fled 
from Eretz Yisrael for a brief period to avoid assuming that 
position. 
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The Gemara asks: But wasn’t Rabbi Yishmael, son of Rabbi 
Yosei, an elderly person and it was not in keeping with his 
dignity to tend to the item? Why did he purchase the wood 
and render it ownerless in order to absolve himself of the obliga- 
tion to lift the burden ifhe had no obligation to do so in the first 
place? The Gemara answers: In the case of Rabbi Yishmael, son 
of Rabbi Yosei, he conducted himself beyond the letter 
of the law," and he could have simply refused the request for 
help. 


The Gemara cites a source for going beyond the letter of the law 
in the performance of mitzvot. As Rav Yosef taught in a baraita 
with regard to the verse: “And you shall teach them the statutes 
and the laws, and shall show them the path wherein they shall 
walk and the action that they must perform” (Exodus 18:20). 
The baraita parses the various directives in the verse. “And you 
shall teach them,” that is referring to the structure of their 
livelihood, i.e., teach the Jewish people trades so that they may 
earn a living; “the path,” that is referring to acts of kindness; 
“they shall walk,” that is referring to visiting the ill; “wherein,” 
that is referring to burial;" “and the action,” that is referring 
to acting in accordance with the letter of the law; “that they 
must perform,” that is referring to acting beyond the letter 
of the law." 


The Gemara analyzes the baraita. The Master said: With regard 
to the phrase “they shall walk,” that is referring to visiting the 
ill. The Gemara asks: That is a detail of acts of kindness; why 
does the baraita list it separately? The Gemara answers: ‘The refer- 
ence to visiting the ill is necessary only for the contemporary" 
of the ill person," as the Master said: When one who is a con- 
temporary of an ill person visits him, he takes one-sixtieth’ of 
his illness. Since visiting an ill contemporary involves contract- 
ing a bit of his illness, a special derivation is necessary to teach 
that even so, he is required to go and visit him. 


It was taught in the baraita: With regard to the phrase “wherein,” 
that is referring to burial. The Gemara asks: That is a detail of 
acts of kindness; why does the baraita list it separately? The 
Gemara answers: The reference to burial is necessary only to 
teach the halakha of an elderly person, and it is in a circum- 
stance where it is not in keeping with his dignity to bury the 
dead. Therefore, a special derivation is necessary to teach that 
even so, he is required to participate in the burial. 


It was taught in the baraita: “That they must perform”; that 
is referring to acting beyond the letter of the law, as Rabbi 
Yohanan says: Jerusalem was destroyed only for the fact that 
they adjudicated cases on the basis of Torah law in the city. The 
Gemara asks: Rather, what else should they have done? Should 
they rather have adjudicated cases on the basis of arbitrary 
decisions [demagizeta]?' Rather, say: That they established 
their rulings on the basis of Torah law and did not go beyond 
the letter of the law. 


NOTES 


The structure of their livelihood — on ma mt: Rashi else- 
where (Bava Kamma 100a) explains that this is referring to Torah 
study. 


For the contemporary of the ill person — ba 12): Rashi 
(Nedarim 39a) explains this to mean someone the same age 
as him. The Rosh and the Ran there explain that it is referring 


Arbitrary decisions [magizeta] — x733: Several explanations 
were provided for this term, and many have sought to identify 
a source in different languages. According to Rabbi Binyamin 
Musafya its root is from the Greek péytota, megistai, meaning 


LANGUAGE 


to one who is born at precisely the same time, with the same 
astrological map. 


Takes one-sixtieth - Dwwn my Spin: One-sixtieth is not 
meant as a precise measure; rather, itrepresents a small amount. 
The visitor takes an imperceptible modicum of his illness (Torat 
Hayyim). 


prominent people or noblemen. In this context, it means: Will 
they adjudicate the matter in accordance with the customs of 
gentile judges. 


HALAKHA 


Beyond the letter of the law with regard to lost items — 
TPIXI PTT MwA pa): One who generally follows the 

path of the right and the good (Deuteronomy 6:18) should 

go beyond the letter of the law and return a lost item even 

when it is not in keeping with his dignity to do so. The Rema 

adds that some authorities prohibit a Torah scholar from 

going beyond the letter of the law if he would thereby 

dishonor the Torah (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 

UShmirat HaNefesh 13:4; Shulhan Arukh, Hoshen Mishpat 263:3, 
272:3). 


Visiting the ill, burial, etc. =- ^23) AAP odin pra: It is a 
mitzva by rabbinic law to visit the ill, comfort the mourner, 
accompany the dead and see to his burial, as well as to facili- 
tate weddings, bring joy to the bride and groom, and see to 
all their needs. These are all physical acts of lovingkindness 
for which there is no prescribed limit. Although these are 
mitzvot by rabbinic law, they fall under the rubric of the 
mitzva by Torah law: “And you shall love your neighbor as 
yourself” (Leviticus 19:18), meaning that any action in Torah 
and mitzvot that you would want others to perform for 
you, you should perform for your brethren (Rambam Sefer 
Shofetim, Hilkhot Evel 14:1). 


Beyond the letter of the law - pan nwa ma: The pious 
people of earlier generations would deviate from the golden 
rule of being balanced in one's behavior and would go to 
the positive extreme, e.g., extreme generosity. That is the 
meaning of going beyond the letter of the law (Rambam 
Sefer HaMadda, Hilkhot Deot 1:5). 


Visiting the ill...for the contemporary — 12. din npa 
iy: It is a mitzva to visit the ill, provided that the visit does 
not disturb him. This applies even to a contemporary of the 
ill person (Rambam Sefer Shofetim, Hilkhot Evel 14:4; Shulhan 
Arukh, Yoreh De’a 335:2, and in the Shakh). 
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NOTES 
And forever, Rav Yehuda said, etc. - vat hiya 
^D TT 37: Some explain that the Gemara is not 
questioning Rav Yehuda’s statement; rather, for 
didactic purposes, Rav Yehuda asked the question 
and answered it (Rosh). 
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MI S HN Which is the item that is considered lost 

property? If one found a donkey or a cow 
grazing on the path, that is not lost property, as presumably the 
owners are nearby and are aware of the animal’s whereabouts. If one 
found a donkey with its accoutrements overturned, or a cow that 
ran through the vineyards, that is lost property. In a case where 
one returned the lost animal and it fled, and he again returned it 
and it fled, even if this scenario repeats itself four or five times, he 
is obligated to return it each time, as it is stated: “You shall not see 
your brother's ox or his sheep wandering and disregard them; you 
shall return them to your brother” (Deuteronomy 22:1). 


If in the course of tending to and returning the lost item, the finder 
was idle from labor that would have earned him a sela, he shall not 
say to the owner of the item: Give me a sela to compensate me for 
my lost income. Rather, the owner gives him his wage as ifhe were 
a laborer, a payment that is considerably smaller. If there are three 
men there who can convene as a court, he may stipulate before 
the court that he will undertake to return the item provided that he 
receives full compensation for lost income. If there is no court 
there before whom can he stipulate his condition, his financial 
interests take precedence and he need not return the lost item. 


G E M ARA With regard to the question in the mishna: 

Which is the item that is considered lost 
property, the Gemara asks: Is that to say that all those other cases 
that we stated in this chapter are not lost property? Rav Yehuda 
said that this is what the tanna is saying: What is the principle 
employed in defining a lost item that one is obligated to return? 
The mishna cites examples to illustrate the principle: If one found 
a donkey or a cow grazing on the path, that is not lost property, 
and he is not obligated to return it. But if one found a donkey 
with its accoutrements overturned, or a cow that was running 
through the vineyards, that is lost property, and he is obligated 
to return it. 


With regard to the ruling in the mishna that a donkey and cow 
grazing on the path are not considered lost property, the Gemara 
asks: And is that the case even if they graze there untended forever? 
Rav Yehuda said" that Rav said: Until three days" pass they are 
not lost. Thereafter, they are considered lost. The Gemara asks: 
What are the circumstances? If the animal is found grazing at night, 
even if it is untended for even one hour it can be presumed to be 
lost, as an owner never grazes his animals untended at night. If 
the animal is found grazing during the day, even if it is untended 
for more than three days, it is also not presumed to be lost. 


The Gemara answers: No, the measure of three days is necessary 
only in a case where one saw the animal grazing in the early hours 
in the morning and in the dark of nightfall. For the first three days, 
we say: It happened that the animal went out a bit earlier or a bit 
later than usual, but nevertheless, it was with the owner’s knowledge. 
Once this is observed for more than three days, it is certainly a 
lost item. 


This is also taught in a baraita: If one found a cloak or an ax 


HALAKHA 


Until three days — n°» nw ‘ty: If one found a cow or donkey 
grazing along a path, by day it is not considered lost, and at night 
it is considered lost. If the donkey's saddle was askew, even during 
the day it is considered lost. If he found the animal at daybreak or at 


HaShulhan comments that the principle is that the determination 
whether an item is lost is based on local standards. If it appears to 
be lost, he must tend to it (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 15:2; Shulhan Arukh, Hoshen Mishpat 261:1). 


twilight for three consecutive days, it is considered lost. The Arukh 
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on a main thoroughfare [be’isratiyya],' or a cow running 
through the vineyards, that is lost property. If one founda cloak 
alongside a fence," an ax alongside a fence, or a cow grazing 
among the vineyards, that is not lost property. If one sees these 
items for three consecutive days," that is lost property. If one 
saw water that is flowing and coming to inundate another’s field, 
he must establish a barrier before the water in order to preserve 
the field. 


Rava says that the verse: “And so shall you do with every lost 
item of your brother” (Deuteronomy 22:3), serves to include an 
obligation to protect your brother from the loss of his land." 
Rav Hananya said to Rava: There is a baraita that is taught that 
supports your opinion. If one saw water that is flowing and 
coming to inundate another’s field, he must establish a barrier 
before the water in order to preserve the field. 


Rava said to Rav Hananya: If you are attempting to bring support 
for my ruling due to that baraita, do not support my ruling. With 
what are we dealing here in the baraita? We are dealing with a 
field in which there are sheaves of grain on the land. The tanna 
of the baraita is referring to preservation of the sheaves, not of the 
land itself. The Gemara asks: If the baraita is referring to a field in 
which there are sheaves of grain, what is the purpose of stating 
it? Isn’t it obvious that one is obligated to preserve the sheaves as 
he would any other item? No, it is necessary to state the halakha 
only in a case where there are sheaves that need the land in order 
to dry. Lest you say: Since they still need the land, their legal 
status is like that of the land itself and he is not obligated to return 
them, the baraita teaches us that the sheaves are independent of 
the land and must be preserved. 


§ The mishna teaches: If one found a donkey or a cow" grazing 
on the path, that is not deemed lost property. The Gemara asks: 
This itself is difficult. On the one hand you said: If one found a 
donkey or a cow grazing on the path, that is not lost property, 
from which it may be inferred that only if it is grazing on the 
path it is not lost property, but if it was running on the path or 
grazing among the vineyards, it is a lost item. On the other hand, 
say the latter clause of the mishna: If one found a donkey with 
its accoutrements overturned, or a cow that ran through the 
vineyards, that is lost property. From this wording it may be 
inferred that only if the animal is running through the vineyards 
is it lost property, but if it is running on the path or grazing 
among the vineyards, it is not lost property. 


Abaye said that the tanna employs the style of: Its counterpart 
tells about it (see Job 36:33), and the mishna distinguishes 
between grazing and running. The tanna taught a case of grazing 
on the path, where the animal is not considered lost property, 
and the same is true of a case where the animal is grazing among 
the vineyards. And the tanna taught a case of running through 
the vineyards, where the animal is considered lost property, 
and the same is true of a case where the animal is running on 


the path. 


Rava said to him: If the tanna employs the style of: Its counter- 
part tells about it, let him teach the lenient case and all the more 
so it would apply to the stringent case. The Gemara elaborates: 
Let the tanna teach that when the animal is running on the path 
it is lost property and all the more so it is lost property when it 
is running through the vineyards. And let the tanna teach that 
when the animal is grazing among the vineyards it is not lost 
property, and all the more so it is not lost property when it is 
grazing on the path. 


LANGUAGE 
Main thoroughfare [isratiyya] — KWX: From the 
Latin strata, meaning street or public road. There is an 
etymological link to the Greek otpatée, stratos, whose 
meaning is linked to soldiers and military camps. 


HALAKHA 


A cloak alongside a fence - 173 1¥3 mv: If one finds 
a cloak or ax alongside a fence or a cow grazing in a 
vineyard, or if one finds any item that appears to be there 
with the owner's knowledge, it is not lost and the finder 
must not touch it (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 15:2, 5; Shulhan Arukh, Hoshen Mishpat 260:9). 


To include the loss of land - ypyp nPI% niat: The 
obligation to return another's property includes prevent- 
ing loss of his land, e.g., if one sees floodwaters approach- 
ing another's field, he is obligated to erect a barrier to 
prevent the field from becoming inundated (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 11:20; Shulhan Arukh, 
Hoshen Mishpat 259:9). 


If one found a donkey or a cow — 71791 327 KYA: In 
a case where one sees a cow running along a path, i 
it is running toward the city, it is not considered lost. | 
it is running toward the field, away from the city, it is 
considered lost. If one found a cow grazing among the 
vineyards, one must return the cow in order to preven 
damage to the vineyard. If the vineyard was owned by a 
gentile, one need not tend to the animal. If the danger 
exists that the vineyard’s owner may kill the cow, or if i 
is a place where the authorities penalize the owner of an 
animal that grazes in another's field (Rema), one treats 
that animal as though it were lost (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 15:3-4; Shulhan Arukh, Hoshen 
Mishpat 261:2, and in the comment of Rema). 


NOTES 

Three consecutive days — mt 0% m D2» aww: The 
Ritva understands that this halakha, that after three 
consecutive days the item is deemed lost and one is 
obligated to return it, applies not only to animals but to 
other items as well. If one sees an item in the same place 
for three days, presumably it is lost and it is incumbent 
upon him to return it. 
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HALAKHA 
If one returned the lost animal and it fled - amm 
mma: In a case where one returned an animal several 
times, even if it fled each time there is no limit to the 
number of times that he must return it (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 11:14; Shulhan Arukh, 
Hoshen Mishpat 267:2). 
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Rather, Rava said: The apparent contradiction between the 
inference from the first clause with regard to running on the path 
and the inference from the latter clause with regard to running 
on the path is not difficult. This inference from the first clause 
that an animal running on the path is lost property is referring to 
a case where its face is directed toward the field, and it is run- 
ning away from the city. That inference from the latter clause that 
an animal running on the path is not lost property is referring to 
a case where its face is directed toward the city. 


Rava continues: The apparent contradiction between the infer- 
ence from the first clause with regard to grazing among the vine- 
yards and the inference from the latter clause with regard to 
grazing among the vineyards is also not difficult. Here, the 
inference from the latter clause that an animal grazing among 
the vineyards is not lost property is with regard to loss of the 
animal itself. There, the inference from the first clause that the 
halakhot of lost property apply in the case of an animal grazing 
among the vineyards is referring to loss in the sense of damage 
to the land. 


The Gemara elaborates: When the tanna teaches that in the case 

ofan animal grazing on the path, the halakhot of lost property 
do not apply, from which it is inferred: But in the case of an 
animal grazing among the vineyards the halakhot of lost prop- 
erty do apply, it is referring to preventing loss in the sense of 
damage to the land caused by the animal. And when the tanna 

teaches that in the case of an animal running among the vine- 
yards the halakhot of lost property do apply, from which it is 

inferred: But in the case of an animal grazing among the vine- 
yards the halakhot of lost property do not apply, it is referring 

to loss of the animal itself, as an animal running among the 

vineyards is typically wounded with lacerations from the vines, 
but an animal grazing among the vineyards is not typically 
wounded. 


The Gemara asks: And with regard to the inference from the 
latter clause that in the case of an animal grazing among the 
vineyards the halakhot of lost property do not apply, although 
itis not wounded, why not derive that the halakhot of lost prop- 
erty do apply due to loss in the sense of damage to the land 
caused by the animal? The Gemara answers: It is stated with 
regard to the land of a gentile, which one is not obligated to 
return or preserve. 


The Gemara questions this explanation: But why not derive 
that one is obligated to return it due to loss of the animal itself, 
as perhaps the gentiles will kill it? The Gemara answers: It is 
stated with regard to a place where they forewarn the owner 
and only then kill the animal. The Gemara challenges: And 
perhaps they already forewarned the owner with regard to the 
animal. The Gemara explains: If they already forewarned the 
owner with regard to the animal and the owner did not heed 
the warning, this is certainly a case of deliberate loss, where 
there is no obligation to return it. 


§ The mishna teaches: In a case where one returned the lost 
animal and it fled, and he again returned it and it fled," even if 
this scenario repeats itself four or five times, he is obligated to 
return it each time, as it is stated: “You shall not see your brother's 
ox or his sheep wandering and disregard them; you shall return 
them [hashev teshivem] to your brother” (Deuteronomy 22:1). 
The Gemara understands that from the use of the compound 
form of the verb, “hashev teshivem,’ the mishna derives that one 
must return the lost animal multiple times ifit flees. The Gemara 
asks: A certain one of the Sages said to Rava: Say that from 
“hashev” one derives the obligation to return the animal once, 
and from “teshivem” one derives the obligation to return the 
animal twice, and beyond that there is no obligation. 
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Rava said to him: “Hashev” indicates that there is an absolute 
obligation to return the animal, even if it flees one hundred times. 
“Teshivem” teaches another matter: I have derived only that one 
may return the animal to the owner’s house. From where is the 
halakha derived that one may return the animal to his garden or 
to his building in ruins? The verse states: “Teshivem,” to teach 
that in any case, wherever one returns the lost animal, he fulfills 
the mitzva of returning it. The Gemara asks: What are the cir- 
cumstances? If those areas are protected, it is obvious that one 
who returns the animal there fulfills his obligation. If they are not 
protected, why is he considered to have returned the lost animal? 
It will just flee again. 


The Gemara answers: Actually, it is a case where the property 
is protected. And this teaches us that we do not require the 
owner’s knowledge in order to return the lost item to him. And 
this ruling is in accordance with the opinion of Rabbi Elazar, 
who says: Every instance involving return of an item to its owner, 
e.g, by a bailee or by a thief, requires the owner’s knowledge" 
that it is being returned, except for the return of a lost item," as 
the Torah amplified the halakha to permit multiple forms of 
return by means of the compound verb “hashev teshivem,’ among 
them return without the owner’s knowledge. 


The Gemara cites additional mitzvot where the Torah employs 

the compound verb form, and the Sages derived additional hala- 
khot from the phrasing of the verse. With regard to the mitzva of 
dispatch of the mother bird from the nest’ before taking its eggs 

or fledglings, the verse states: “You shall dispatch [shalle‘ah 

teshallah] the mother, but the young take for yourself; that it may 

be well with you, and that you may prolong your days” (Deuter- 
onomy 22:7). The Gemara understands that from the use of the 

compound form of the verb, “shalle‘ah teshallah,’ the Sages derive 

that one must dispatch the mother bird multiple times if it 

returns. The Gemara asks: Say that from “shalleah” one derives 

the obligation to dispatch the mother once, and from “teshallah” 
one derives the obligation to dispatch the mother twice, and 

beyond that there is no obligation. 


Rava said to him: “Shalle‘ah” indicates that one must dispatch 
the mother even one hundred times." “Teshallah” teaches 
another matter: I have derived only the obligation to dispatch 
the mother bird in a case where one takes the eggs or the fledg- 
lings and wants to take the mother bird for a non-compulsory 
matter, e.g., to eat it. In a case where one takes the eggs or the 
fledglings and needs the mother bird for a matter involving 
a mitzva," e.g., the purification of a leper, from where is the 
halakha that he must dispatch the mother derived? The verse 
states: “Teshallah,’ to teach that in any case one must dispatch 
the mother bird. 


With regard to the mitzva of rebuke,’ the verse states: “You shall 
not hate your brother in your heart; you shall rebuke [hokhe'ah 
tokhiah] your neighbor, and not bear sin because of him” (Levi- 
ticus 19:17). The Gemara understands that from the use of the 
compound form of the verb, “hokhe‘ah tokhiah,’ the Sages derive 
that one must rebuke another multiple times if necessary. A 
certain one of the Sages said to Rava: Say that from “hokheah” 
one derives the obligation to rebuke another once, and from 


“tokhiah” one derives the obligation to rebuke another twice, 


and beyond that there is no obligation. 


Rava said to him: “Hokhe‘ah” indicates that one must rebuke 
another even one hundred times. “Tokhiah” teaches another 
matter: I have derived only the obligation of a teacher to rebuke 
a student. With regard to the obligation for a student to rebuke 
a teacher, from where is it derived? The verse states: “Hokhe‘ah 
tokhiah”" to teach that one is obligated to rebuke another in any 
case that warrants rebuke. 


HALAKHA 


Every instance involving return of an item to its owner 
requires the owner's knowledge - oya nyt paw Son: 
lf one stole an item and its owner became aware of the theft, 
the thief fulfills his obligation to return the stolen item only 
if the owner is aware that it was returned (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 1:8 and Hilkhot Geneiva 4:10; 
Shulhan Arukh, Hoshen Mishpat 355:1). 


Except for the return of a lost item — Tax navm yin: 
One who returns a lost item to the owner's garden or ruin 
fulfills his obligation to return the item (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 11:15; Shulhan Arukh, Hoshen 
Mishpat 267:1). 


Shalle‘ah indicates even one hundred times — box nbw 
YAWA DYI TNA: If one dispatched a mother bird and it 
returned before he took the fledglings, he must dispatch it 
again. There is no limit to the number of times that one must 
dispatch the bird (Rambam Sefer Kedusha, Hilkhot Shehita 
13:5; Shulhan Arukh, Yoreh De‘a 292:5). 


Teshallah...for a matter involving a mitzva — nun 
myn sath: It is prohibited to take both a mother bird and 
its fledglings, even for the purpose of fulfilling a mitzva, 
e.g., purification of a leper (Rambam Sefer Kedusha, Hilkhot 
Shehita 13:19). 


You shall rebuke [hokhe’ah tokhiah] - main nain: One 
who sees another performing a transgression is obligated 
to rebuke him. If the sinner does not heed the rebuke, one 
is obligated to continue rebuking him indefinitely until he 
does. One is absolved of his obligation to rebuke only if the 
sinner strikes him and states: | will not listen to you. Even a 
student must rebuke his teacher, although he must do so in 
a deferential manner (Rambam Sefer HaMadda, Hilkhot Deot 
6:7 and see Hilkhot Talmud Torah 5:9). 


BACKGROUND 


Dispatch of the mother bird from the nest - jpn mbn: 
There is a mitzva in the Torah (Deuteronomy 22:6-7) for one 
who finds a nest in which the mother bird is sitting on her 
eggs or with her fledglings to send the mother bird away 
before taking the eggs or the fledglings. The Sages taught 
that this mitzva applies only to kosher birds. 


Rebuke - 7M3in: There is a mitzva by Torah law (Leviticus 
19:17) to rebuke a fellow Jew for behaving improperly. If one 
sees another performing a reprehensible act, he must rebuke 
him for his deed repeatedly. Several conditions are attached 
to the act of rebuke, e.g., one must avoid publicly embarrass- 
ing the wrongdoer and one may not rebuke one who vehe- 
mently expressed unwillingness to be reprimanded. If one 
is able to rebuke a wrongdoer and fails to do so, he is con- 
sidered to a certain extent an accomplice to the misdeed. 
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NOTES 


And why does the Torah need to write unloading 
and why does the Torah need to write loading — maby 
myyy anah > my apg anadh m: Rashi explains 
that the Gemara is asking why it was necessary for the 
Torah to command both mitzvot. Others explain that the 
Gemara is asking why it was necessary for the Torah to 
employ compound verbs in both mitzvot (Talmid Rab- 
beinu Peretz; Ritva). 


The suffering of the animal itself — KYN API KWY: 
Loading a burden onto an animal without the assistance 
of another causes the animal suffering, because it takes 
longer for the burden to settle comfortably, and until it 
settles it weighs heavily on the animal. Yet, unloading 
the burden from an animal without assistance certainly 
engenders greater suffering (Rosh). 
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§ The Gemara cites additional derivations from compound verb 
forms. “If you see the donkey of him that hates you collapsed under 
its burden, you shall forgo passing him by; you shall release it [azov 
ta'azov] with him” (Exodus 23:5). I have derived only that one is 
obligated to help unload the fallen animal in a case where its owner 
is with it. From where is the obligation to unload it in a case where 
its owner is not with it derived? The verse states: “Azov taazov,’ 
indicating that there is an obligation to unload it in any case. 


The verse states: “You shall not see your brother’s donkey or his ox 
fallen by the wayside, and hide yourself from them; you shall lift 
them [hakem takim] with him” (Deuteronomy 22:4). I have derived 
only that one is obligated to help load the animal in a case where its 
owner is with it. From where is the obligation to load it in a case 
where its owner is not with it derived? The verse states: “Hakem 
takim,” to teach that there is an obligation to load it in any case. 


The Gemara asks: And why does the Torah need to write the com- 
pound verb form to teach the obligation in the owner's absence with 
regard to unloading and why does the Torah need to write the 
compound verb form to teach the obligation in the owner's absence 
with regard to loading" the animal? The Gemara answers: They are 
both necessary, as had the Merciful One written this halakha only 
with regard to unloading, I would say that one is obligated to unload 
the animal even when the owner is not present, due to the fact that 
in the failure to unload the animal there is potential suffering of 
animals and there is potential monetary loss, as the burden might 
be damaged or the animal might die. But in the case of loading, 
where there is no potential suffering of animals and there is no 
potential monetary loss, I would say no, there is no obligation to 
load the animal when the owner is not present. 


The Gemara continues its answer: And had the Torah taught us 

the obligation in the owner’s absence with regard to loading, I would 

say that it is due to the fact that his action is rewarded with remu- 
neration, as one is paid for loading an animal. But with regard to 

unloading," which is performed for free, I would say no, there is no 

obligation to unload the animal when the owner is not present. Due 

to the unique element in each, both are necessary. 


The Gemara asks: And according to Rabbi Shimon, who says that 
even loading must be performed for free, what is there to say to 
explain why it was necessary to repeat the obligation with regard to 
unloading? The Gemara answers: According to Rabbi Shimon, it 
is not clearly defined which of the verses is referring to loading and 
which is referring to unloading. Had the Torah written one verse, 
it would have been interpreted to be referring to unloading and one 
might assume that he need not load an animal in the absence of 
the owner. 


The Gemara asks: Why do I need the Torah to write these two 
mitzvot of unloading and loading, and why do I need the Torah to 
write the obligation to return a lost item? Write one of them, and 
derive the other from it, as they are all mitzvot to preserve another's 
property. The Gemara answers: Both are necessary, as had the 
Merciful One written only these two mitzvot of unloading and 
loading, one would say that it is due to the fact that in those cases 
there is the suffering of its owner and there is the suffering of 
the animal itself.’ But in the case of a lost item, where there is 
the suffering of its owner but there is no suffering of the lost item, 
I might say no, there is no obligation to return the lost item. And 
had the Torah taught us only the obligation to return a lost item, 
one would say that is due to the fact that its owner is not with it 
to care for it; 


HALAKHA 


The mitzva of unloading and loading — myyo TPS myn: If 
one sees another's animal collapsed under its burden, there is a 


owner is not present (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 13:8; Shulhan Arukh, Hoshen Mishpat 272:7). 


mitzva to unload the burden and reload it, even if the animal’s 
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but in the case of these two mitzvot of unloading and loading, 
where its owner is with it," I might say no, there is no need to 
assist him. Therefore, it was necessary for the Torah to write both. 


§ The Gemara cited additional derivations from compound verb 
forms. “Or in enmity struck him with his hand, that he died; he 
that struck him shall be put to death [mot yumat]” (Numbers 
35:21). I have derived only that the murderer is executed with 
the form of death written with regard to him, i.e., decapitation. 
From where is it derived that if you are unable to execute him 
with the form of death written with regard to him, it is permit- 
ted for you to execute him with any death" with which you are 
able to execute him? The verse states: “Mot yumat,” to teach 
that you must execute him in any case. 


With regard to an idolatrous city," it is written: “You shall strike 
[hakeh takeh] the inhabitants of that city by sword, destroying 
it utterly” (Deuteronomy 13:16). I have derived only that the 
residents of the idolatrous city are executed with the form of 
death written with regard to them, i.e., decapitation. From 
where is it derived that if you are unable to execute them with 
the form of death written with regard to them, it is permitted 
for you to execute them with any death with which you are 
able to execute them? The verse states: “Hakeh takeh,’ to teach 
that you must execute him in any case. 


With regard to an item that a poor person needs, e.g., a blanket, 
that a lender took as collateral when lending him money, it is 
written: “You shall restore [hashev tashiv] to him the pledge 
when the sun goes down, that he may sleep in his garment, and 
bless you; and it shall be righteousness for you before the Lord 
your God” (Deuteronomy 24:13). I have derived only the obliga- 
tion to return his garment each night in a case where the lender 
took collateral with the sanction of the court. From where do 
I derive the obligation to return his garment each night even in a 
case where the lender took collateral without the sanction of 
the court?’ The verse states: “Hashev tashiv,’ to teach that he 
must return it in any case." 


The Gemara brings another derivation from a compound verb 
written with regard to returning collateral: “If you take as col- 
lateral [havol tahbol] your neighbor’s garment, you shall restore 
it to him until the sun sets” (Exodus 22:25). I have derived only 
the obligation to return his garment before sunset in a case where 
the lender took collateral with the sanction of the court. From 
where do I derive the obligation to return his garment each night 
even in a case where the lender took collateral without the 
sanction of the court? The verse states: “Havol tahbol,” to teach 
that he must return it in any case. 


The Gemara asks: And with regard to these two verses, why do 
I need both of them to teach the same halakha, that one must 
return to the debtor any garment that he needs? The Gemara 
answers: One is referring to a garment worn during the day, and 
one is referring to a garment worn during the night (see 114b). 


With regard to the mitzva of giving charity and granting loans, it 
is written: “For the poor shall never cease out of the land; there- 
fore I command you, saying: You shall open [ patoah tiftah] your 
hand to your poor and needy brother in your land” (Deuter- 
onomy 15:11). I have derived only the obligation to give charity 
to the poor residents of your city. From where is the obligation 
to give charity to the poor residents of another city derived? The 
verse states: “Patoah tiftah,” to teach that you must give charity 
to the poor in any case. 
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NOTES 


Where its owner is with it - 7173 aya OPN: Even 
though one is obligated to unload and load another's animal 
even in a case where the owner is not present, there is a 
distinction between unloading and loading and returning 
a lost item. In the case of unloading and loading, the owner 
is aware of the whereabouts of his animal and can organize 
assistance. In the case of a lost item, there is no one other 
than the finder to care for it (Ritva). 


Took collateral without the sanction of the court — iawa 
pima mwa Kw: Why would one think that a person 
who took collateral from another without the sanction of 
the court would be rewarded with an exemption from the 
standard obligation to return it daily, necessitating a verse 
to discount that possibility? Some explain that this Gemara 
is in accordance with the opinion of Rava (Temura 4b), who 
states that for any action that the Merciful One said: You 
may not do it, if one does it, it is ineffective. Therefore, one 
might have thought that if a lender took collateral without 
he sanction of the court he must return it to the borrower 
permanently, without reclaiming it daily (Talmid Rabbeinu 
Peretz). Others explain differently: It is clear that one who 
ook collateral without the sanction of the court must return 
he item each night; nevertheless, one might have thought 
hat by returning it, he does not fulfill a mitzva (see Meiri). Yet 
others say that since it is extremely uncommon for one to 
ake collateral without the sanction of the court, one might 
have thought that the Torah did not legislate with regard to 
uncommon cases (Shita Mekubbetzet, citing Gilyon Tosafot). 


HALAKHA 


That it is permitted for you to execute him with any 
death - ana dpa iny away: In most capital cases, 
if the court sentences the criminal to death, and he escapes 
and avoids execution with the form of execution prescribed 
by the Torah, the witnesses whose testimony convicted him 
are to kill him with any method available to them. If the 
witnesses’ hands had been amputated before they testified 
and they therefore unable to execute him, anyone may 
execute the person sentenced to death. If their hands were 
amputated after his conviction, no one else may kill him. The 
exception is a murderer who was convicted and escaped. 
In that case anyone may execute the murderer with any 
method available to him (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 14:8). 


Returning collateral — pawa nawy: In the case of one 
who takes collateral from a debtor, whether or not this 
was sanctioned by the court, if the debtor is destitute and 
needs the item, e.g., a blanket, it is a mitzva to return it to 
the debtor for the period of time that he needs it; he may 
take it thereafter. This applies only if the creditor took the 
collateral subsequent to giving the loan; if the creditor took 
the collateral when he gave the debtor the loan, he is not 
obligated to return it during the periods that the debtor 
needs it (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
3:5; Shulhan Arukh, Hoshen Mishpat 97:16). 


BACKGROUND 


Idolatrous city - nman vy: The Torah discusses (Deuter- 
onomy 13:13-19) the unique halakha of a city where the 
majority of inhabitants engage in idol worship. The city is 
placed on trial by the Great Sanhedrin, consisting of sev- 
enty-one judges, which is authorized to deputize a militia 
to subdue the city if necessary. If the city is found guilty, 
courts are convened and each of the city’s adult inhabitants 
is placed on trial. Those found guilty of idol worship are 
beheaded, whereas stoning is the penalty for the idol wor- 
ship of an individual. Those found innocent are exonerated. 
All the property in the city, including that of the righteous, is 
destroyed, and all its buildings are razed to the ground. The 
city remains in ruins forever. 
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NOTES 


From where is the obligation to give even a small gift 
derived — pan Moya Mama: The early commentaries ask: 

Why does the Gemara assume that the obligation to give 
a large gift is more obvious? On the contrary, the obliga- 
tion to give a small gift seems more obvious, and the 
compound verb should be necessary to derive that one is 
obligated to give even a large gift. Some explain that the 
verse “And your heart shall not be grieved when you give 
unto him” (Deuteronomy 15:10) indicates that one mus 
give a substantial gift (Rosh). Alternatively, they explain 
that the verse “Furnish him enough for his lack that he is 
lacking” (Deuteronomy 15:8) makes it clear that a large gif 
is in order. The Gemara derives from the compound verb 
that one fulfills his obligation with a small gift as well (Melo 
HaRo'im). Others explain that the reference to a large gift 
is a gift given by a wealthy person who can easily afford a 
substantial gift, and a small gift is a gift from a poor person. 
The Gemara states that while one might have thought tha 
only a wealthy person must give a gift, it is derived from 
the compound verb that even a poor person must give a 
least a small gift (Rabbeinu Yehonatan of Lunel; Ritva; Meiri). 
Another explanation is that the Gemara is referring to the 
verse: “Because for this matter the Lord your God will bless 
you in all your actions” (Deuteronomy 15:10). One migh 
have thought that one receives this blessing only for giving 
a substantial gift. The Gemara derives from the compound 
verb that one receives the blessing even for giving a smal 
gift (Torat Hayyim). 


The Torah speaks in the language of people - myin maT 
DIN 24 wha: This does not mean that the Torah speaks 
simplistically or in the common vernacular. Rather, as 
explained in the Jerusalem Talmud, this refers to the opin- 
ion that compound verbs in the Torah are merely stylistic 
formulations from which additional halakhot cannot be 
derived. Some explain that this is not a fundamental prin- 
ciple, and that the Sages employed this reasoning only in 
the cases where they hold that there is a specific reason that 
one should not derive halakhot from the compound verb 
(Tosafot; Ra’avad). Others understand that in this context it 
means that the compound verb comes to underscore the 
significance of the mitzva and to spur one to engage in its 
fulfillment. This encouragement is necessary in cases that 
involve the outlay of funds (Torat Hayyim). 


HALAKHA 


You shall furnish — paya payi: When a master emanci- 
pates his Hebrew slave, he furnishes him with the various 
gifts listed in the Torah. This obligation exists whether or not 
the household of the master was blessed during the tenure 
of the slave (Rambam Sefer Kinyan, Hilkhot Avadim 3:14). 


He has resources and he does not want to be supported 
with his resources — onan DARAAN] b w»: The demand 
of a wealthy person who starves himself in order to be 
supported with charity is ignored (Rambam Sefer Zera‘im, 
Hilkhot Mattenot Aniyyim 7:9; Shulhan Arukh, Yoreh De‘a 
253710). 
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With regard to the mitzva of giving charity it is written: “Beware... 
and your eye is stingy against your needy brother... You shall give 

[naton titten] him, and your heart shall not be grieved when you 

give unto him” (Deuteronomy 15:9-10). I have derived only the 

obligation to give a large gift. From where is the obligation to give 

even a small gift derived?" The verse states: “Naton titten,” to 

teach that one must give gifts in any case, whether a large gift or a 

small one. 


With regard to the release of a Hebrew slave it is written: “You shall 

furnish [ha’aneik ta'anik]™ him liberally from your flock, and 

from your threshing floor, and from your winepress; of that which 

the Lord your God has blessed you, you shall give unto him” 
(Deuteronomy 15:14). Based on the conclusion of the verse, I have 

derived only that when the house is blessed because of him, one 

furnishes the slave with gifts. From where have I derived the 

obligation to furnish him with gifts even when the house is not 

blessed because of him? The verse states: “Ha‘aneik ta‘anik,” to 

teach that one must furnish him with gifts in any case. 


The Gemara asks: And according to Rabbi Elazar ben Azarya, 
who says: If the house is blessed because of him, one furnishes 
him with gifts, and if the house is not blessed because of him, 
one need not furnish him with gifts, why do I need a compound 
verb, “ha‘aneik ta‘anik”? The Gemara answers: The Torah speaks 
in the language of people.” The compound verb is a common 
conversational style, and the Torah employs the same style. Rabbi 
Elazar ben Azarya holds there is nothing extraordinary about it 
and therefore, nothing may be derived from it. 


With regard to the mitzva of lending money to the poor it is written: 
“But you shall open your hand to him, and you shall lend [ha‘avet 
ta‘avitennu] him sufficient for his need that he is lacking” (Deuter- 
onomy 15:8). I have derived only that in a case where one does 
not have resources and does not want to be supported with 
charity, the Merciful One states: Provide for him by means of 
a loan. In a case where he has resources and he does not want to 
support himself with his resources," from where is the obligation 
to lend him money derived? The verse states: “Ta‘avitennu,” to 
teach that you must grant him a loan in any case. 


The Gemara asks: And according to Rabbi Shimon, who says that 
in a case where he has resources and does not want to support 
himself with his resources one is not obligated to attend to his 
needs, why do I need a doubled verb: “Ha ‘avet ta‘avitennu”? The 
Gemara answers: The Torah speaks in the language of people and 
nothing may be derived from it. 


BACKGROUND 


You shall furnish — ayn pave: Upon completion of his service, 
a Hebrew slave is provided with goods by his master. The Torah 

mandates a gift of sheep, grain, and wine (Deuteronomy 15:12- 
15). The Torah’s command of this severance payment reminds 

the Jewish people that they were slaves in Egypt and liberated 

by God; at the time of the Exodus from Egypt the Israelites col- 
lected gold and silver from the Egyptians (Exodus 12:35-36) as 

fulfillment of God's promise to Abraham (Genesis 15:12-16). The 

purpose of both the payment to the departing Israelites and to 

the liberated Hebrew slave was to assist them in establishing 

themselves in freedom. 


The Torah speaks in the language of people - nwa minama 
TTN ya: Although phrased as a comprehensive principle, this 
rule applies in only narrow and specific areas. Frequently, the 
Torah makes use of a double verb form, e.g., shalle‘ah teshallah, 


“You shall release” (Deuteronomy 22:7). According to Rabbi 

Yishmael, who maintain that there is a principle that the Torah 

speaks in the language of people, the double verbs have no exe- 
getical significance; rather, the doubling of the verb is simply a 

standard linguistic style. By contrast, Rabbi Akiva sought to draw 
halakhic inferences from these repetitions. This is not a general 

principle of biblical exegesis, as it applies only to cases where a 

verb form is repeated. Indeed, this principle is phrased differently 
in the Jerusalem Talmud, where the controversy between Rabbi 

Akiva and Rabbi Yishmael is described as follows: Double verbs 

are either repetitive expressions and exegetically insignificant or 
amplificatory expressions and exegetically significant. Some of 
the early commentaries broaden the application of the principle 

that the Torah speaks in the language of people to explain such 

phenomena as the anthropomorphizing of God. 
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§ The mishna teaches: Ifin the course of tending to and returning 
the lost item, the finder was idle from labor that would have 
earned him a sela, he shall not say to the owner of the item: Give 
me a sela to compensate me for my lost income. Rather, the owner 
gives him his wage as if he were a laborer. The Gemara cites that 
we learned in a baraita (Tosefta 4:11): The owner gives him his 
wage as if he were an idle laborer." 


The Gemara asks: What is the meaning of: As if he were an idle 
laborer? In fact, he is not idle, but engaged in return of a lost 
item. Abaye said: It means that he is paid as a laborer who is idle 
from that typical labor of his from which he is kept idle. In other 
words, he must receive the amount of money a person would be 
willing to accept to refrain from his current occupation and engage 
in returning a lost item. This calculation accounts for both the 
degree of difficulty of his steady employment and the amount 
of his remuneration. 


Q The mishna teaches: If there are three men there who can 
convene as a court, he may stipulate before the court that he will 
undertake to return the item provided that he receives full com- 
pensation for lost income. The Gemara relates: Issur and Rav 
Safra” formed a joint venture with each other. Rav Safra went 
and dissolved their partnership without Issur’s knowledge in the 
presence of two witnesses. Rav Safra came before Rabba bar Rav 
Huna in order to ratify the dissolution of the partnership. Rabba 
bar Rav Huna said to him: Go and bring me the court of three 
before whom you dissolved your partnership." Alternatively, you 
may bring 


PERSONALITIES 


Rav Safra — x399 31: Rav Safra was a third- and fourth-gen- 
eration Babylonian amora. The Talmud relates that Rav Safra 
engaged in halakhic discourse as a disciple-colleague with 
the prominent third-generation amora‘im, e.g., Rabba and Rav 
Yosef, and he continued to play an active role in the generation 
of their students, Abaye and Rava. Rav Safra was apparently a 
merchant and visited Eretz Yisrael, where he interacted with 


the Sages there, e.g., Rabbi Abba and Rabbi Abbahu. His exper- 
tise was primarily in matters of halakha, and he did not devote 
himself to the study of Bible or aggada. Rav Safra was also well 
known for his exemplary character, particularly in striving to 
avoid falsehood. Because Rav Safra traveled extensively he did 
not head his own academy and was not a constant presence 
in the study hall. 


Perek II 
Daf 32 Amuda 


AIDA aye XNA WDA 
KIYI DNI HDT 


mv ox xt To xan mh vor 
mand - pt ma w! ON pnt 
9283 - pPI ma OW ps OID. 

Drip bw aman 


two of the three of them to testify that you dissolved the partner- 
ship before them. Or alternatively, bring two witnesses to testify 
that you dissolved the partnership before a court of three. 


Rav Safra said to Rabba bar Rav Huna: From where do you know 
this halakha, that dissolution of the partnership may be accom- 
plished only before a court? Rabba bar Rav Huna said to him: It 
is as we learned in the mishna: If there are three men there who 
can convene as a court, he may stipulate before the court that he 
will undertake to return the item provided that he receives full 
compensation for lost income. But if there is no court there, 
before whom can he stipulate his condition? Rather, in that case, 
his financial interests take precedence, and he need not return 
the lost item. Apparently, one stipulates binding conditions with 
regard to another's property only before a court. 


HALAKHA 

Remuneration for returning a lost item - nPI% NIW Iv: 
One who has no employment and finds a lost item must 
return it without payment, as that is the mitzva. If he was 
employed and interrupted his work in order to return the item, 
he receives remuneration as an idle laborer, which, according 
tothe Rambam, means the sum that a laborer would be willing 
to accept in order to remain idle. The Rema cites Rashi, who 
states that it is the amount in pay that a laborer would accept 
in order to move from a grueling occupation to aless strenuous 
occupation, e.g., returning a lost item. The Shakh explains in 
accordance with the opinion of Rabbeinu Hananel, that one 
receives the payment that he would receive for performing 
his labor at a time when salaries are low due to low demand. 
All this applies in a case where one chooses to return the item. 
If his standard wage is significant and he is unwilling to lose 
that sum, he may prioritize his own interests and disregard the 
lost item (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 12:4; 
Shulhan Arukh, Hoshen Mishpat 265:1). 


The court of three before whom you dissolved your partner- 
ship — 37% nio xaya: In the case of a partnership in which 
no time was predetermined for its dissolution, or where a 
time was predetermined and that time has arrived, in order 
to dissolve the partnership without the knowledge of his 
partners, he must do so in the presence of a court consist- 
ing of three men. The three may even be laymen, provided 
they are trustworthy and experts in assessing the value of 
property. This halakha applies only to people who are part- 
ners in the ownership of various types of property or property 
whose value is not clear. If they are partners in one type of 
property whose value is clear, e.g., one type of currency, the 
partnership can be dissolved even with no court (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 5:9; Shulhan Arukh, 
Hoshen Mishpat 176:17). 
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HALAKHA 


A widow sells the property of the estate when not 
before a court — p1 m2393 Kow npin TY: In order 
to receive payment of her marriage contract, a widow 
takes an oath that her marriage contract was not paid. 
She may then sell property from her deceased husband's 
estate before a court of laymen, provided that the lay- 
men in the court are trustworthy and are experts in 
assessing the value of property (Rambam Sefer Nashim, 
Hilkhot Ishut 17:13; Shulhan Arukh, Even HaEzer 1031). 


Finding an animal - maga NxM: If one found an ani- 
mal in a public area beyond the city limits, he is obligated 
to return it to its owner (see Gra and Arukh HaShulhan). 
If it was grazing in the fields or in a stable, even if it was 
found in a barn in which the animal was not secured, 
he is not obligated to return it, provided that the stable 
does not encourage the animal to stray. Some say that if a 
stable of that kind was beyond the city limits, one is obli- 
gated to return the animal (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 15:5; Shulhan Arukh, Hoshen Mishpat 261:3, 
and in the comment of Rema). 


If the animal was lost in a graveyard — maa nnn 
ninap: If a priest found a lost item in a graveyard, he 
may not enter the graveyard and become impure in 
order to return it to its owner (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 11:18 and Hilkhot Rotze‘ah USh- 
mirat HaNefesh 13:3; Shulhan Arukh, Even HaEzer 272:2). 


If his father said to him, Become impure — va% b RAN 
1D) Naw: If one’s parent told him to fail to fulfill a posi- 
tive mitzva or to violate a prohibition, including one by 
rabbinic law, the child may not obey him (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 11:19 and Sefer Shofetim, 
Hilkhot Mamrim 6:12; Shulhan Arukh, Hoshen Mishpat 
266:5 and Yoreh De'a 240115). 


NOTES 


Neither encourages the animal to stray nor secures 
the animal - nyawa nyg AYN AYN: The Meiri explains 
hat it does not encourage the animal to stray because 
here are no large openings that would enable the 
animal to easily exit; nevertheless, it does not secure 
he animal because the openings are not so small as to 
completely prevent the animal from exiting. The Ritva 
explains that the stable does not secure the animal from 
hieves and it does not encourage the animal to stray 
because there is food there and the animal need not 
eave in order to eat. 
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Rav Safra said to Rabba bar Rav Huna: Is that case in the mishna 
comparable to this case? There, where he is removing property 
from the possession of this person and giving it to that person, 
we require a court. But here, referring to himself in the third 
person, he is merely taking his own property, and not the property 
of any other person. There is no transaction effected here. It is 
mere disclosure of the matter that he divided the joint property 
equitably, and two witnesses are sufficient for him to disclose 
that fact. Rav Safra cites proof. Know that this is so, as we learned 
in a mishna (Ketubot 97a) that a widow owed sustenance from 
her husband's estate sells the property of the estate when not 
before a court." Apparently, one need not involve the court when 
reclaiming property that belongs to him. 


Abaye said to him: But wasn’t it stated with regard to that mishna 
that Rav Yosef bar Minyumi says that Rav Nahman says: The 
court before which a widow sells the property of the estate need 
not be a court of experts, but is required to be at least a court of 
laymen. Therefore, as in the parallel case of the widow, even when 
disclosing that one took property belonging to him, two witnesses 
are not sufficient and a court is required. 


MI S H N A! If one found an animal" in a stable belong- 


ing to its owner, he is not obligated to 
return it to its owner. Ifhe found it ina public area, he is obligated 
to return it. And if the animal was lost in a graveyard" and a priest 
found it, he may not become impure to return it. If his father 
said to him: Become impure;" or in a case where one was obli- 
gated to return the animal and his father said to him: Do not 
return it, he may not listen to his father, as one may not violate 
Torah law to honor his father. 


If one unloaded a burden from an animal collapsing under its 
weight and then later loaded it onto the animal, and later unloaded 
and loaded it again, even if this scenario repeats itself four or five 
times, he is obligated to continue unloading and loading, as it is 
stated: “If you see the donkey of him that hates you collapsed 
under its burden, you shall forgo passing him by; you shall release 
it [azov ta'azov] with him” (Exodus 23:5). It is derived from the 
verse that one is obligated to perform the action as needed, even 
several times. 


If the owner went, and sat, and said to a passerby: Since there is 
a mitzva incumbent upon you to unload the burden, if it is your 
wish to unload the burden, unload it, in such a case the passerby 
is exempt, as it is stated: “You shall release it with him,” with 
the owner of the animal. If the failure of the owner to participate 
in unloading the burden was due to the fact he was old or infirm, 
the passerby is obligated to unload the burden alone. 


There is a mitzva by Torah law to unload a burden, but there is 
no mitzva to load it. Rabbi Shimon says: There is even a mitzva 
to load the burden. 


Rabbi Yosei HaGelili says: If there was a burden upon the animal 
greater than its typical burden, one need not attend to it, as it 
is stated: “Under its burden,’ i.e., the obligation is with regard 


to a burden that the animal can bear. 
G E M A The mishna teaches that if one found an 
animal in a stable, he need not return it 
to its owner. Rava said: The stable that the Sages mentioned in 
the mishna is one that neither encourages the animal to stray 
nor secures the animal" so it will not flee. The Gemara explains 
Rava’s statement. That it does not encourage the animal to stray 
is learned from the fact that the tanna teaches: He is not obligated 
in its return. The fact that it does not secure the animal is learned 
from the fact that it was necessary for the tanna to teach: He is 
not obligated in its return. 
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The Gemara continues its explanation of Rava’s statement: As, if 
it enters your mind to say that it is a stable that secures the animal, 
that ruling would be extraneous. Now that in a case where one 
found the animal outside a stable he brings it inside a stable of 
that type and thereby returns the animal to its owner, in a case 
where he found the animal inside the stable is it necessary to 
teach that he is not obligated to return it to its owner? Rather, 
learn from it that the stable mentioned in the mishna does not 
secure the animal and therefore there is a possibility that one 
must return it. The Gemara affirms: Indeed, learn from it that it 
is a stable that neither encourages the animal to stray nor secures 
the animal. 


§ The mishna teaches: If one found an animal ina stable belong- 
ing to its owner, he is not obligated to return it. Rabbi Yitzhak 
says: And that is the halakha only in a case where the animal is 
standing within the city limits. The Gemara concludes by infer- 
ence that if the animal was found in a public area he is obligated 
to return it, and even if it was within the city limits, he is also 
obligated to return it. 


There are those who teach this statement with regard to the 
latter clause of the mishna: If he found it in a public area, he 
is obligated to return it. Rabbi Yitzhak says: And that is the 
halakha only in a case where the animal is standing beyond 
the city limits. The Gemara concludes by inference that in a 
case where the animal was found in the stable, even if the animal 
is standing beyond the city limits, he is also not obligated in 
its return. 


§ The mishna teaches: And if the animal was lost in a graveyard 
and was found by a priest, he may not become impure to return 
it. Ina case where a priest’s father said to him: Become impure, or 
in a case where one was obligated to return the animal and his 
father said to him: Do not return it, he may not listen to his father. 
The Gemara cites a baraita in which the Sages taught: From 
where is it derived that if a priest’s father said to him: Become 
impure," or that if one’s father said to him: Do not return a lost 
item that you found; he should not listen to him? It is derived 
from the verse, as it is stated: “Every man shall fear his mother 
and his father, and you shall observe My Shabbatot;’ I am the 
Lord” (Leviticus 19:3). From the fact that the verse concludes: 
“I am the Lord,” it is derived that: You are all, parent and child 
alike, obligated in My honor. Therefore, if a parent commands 
his child to refrain from observing a mitzva, he must not obey 
the command. 


NOTES 


That if a priest's father said to him, Become impure — 2% 
NWT VIN b: Early commentaries ask: In what sense does it 
honor his father to sin at his behest? Even if the father commits 
no transgression with his instructions, it is certainly not to his 
credit. Some explain that the case here is not one where the 
father directly tells his son to refrain from returning the lost 
item; rather, he instructs him to perform a different action 
in his service instead. Or with regard to the priest, it is a case 
where the father instructs his son to enter the graveyard and 
become impure in order to perform a service for him, e.g., to 
bring him something (Ramban; Rashba). 


And you shall observe My Shabbatot - sawn ninaw nyy: 
The primary derivation is from the conclusion of the verse: “I 
am the Lord”, everyone is obligated to perform God's will, and 
observing Shabbat is God's will. The commentaries ask: Why 
is observing Shabbat God's will any more than obeying his 
parent? Why not say the opposite, that one should obey his 
parent and thereby violate Shabbat, as this would also perform 
God's will. The Rosh answers that Shabbat is the more signifi- 
cant mitzva because by observing Shabbat one attests to his 
belief in Creation and thereby honors God. Therefore, when 
the verse states: “| am the Lord,” it is interpreted as referring 
to observing Shabbat. 


2597/2 p10 BAVA METZIA: PEREK II :32A 175 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


This is a positive mitzva and that is both a prohibition and 
a positive mitzva - Mwy mwya x INT MBY n: The early 
commentaries discuss which mitzva the Gemara character- 
izes as being both a prohibition and a positive mitzva. The 
Rashba explains that it could not be referring to the mitzva 
o return a lost item, as there is no positive mitzva until he 
ifts the item and there is no prohibition once he lifts the 
item. Therefore, he explains that the Gemara is referring to 
he mitzva that the priest must maintain his purity and the 
prohibition against his becoming impure. Others explain 
hat the reference is to the mitzva of observing Shabbat and 
he prohibition against violating Shabbat (Rosh; Talmid Rab- 
beinu Peretz). 


Since honoring one’s father and mother is equated to 
the honor of the Omnipresent — 0%) 2% 712° WPM Dygir 
ipa bw itia: The commentaries ask: Even if honoring 
one’s parents is on a par with honoring God, nevertheless, is 
it greater than that? In fact, some note that it seems in the 
Jerusalem Talmud that God deemed honoring one’s parent 
more significant than honoring Him (Rosh). Rav Yosef of Jeru- 
salem answered that one might think that since these two 
mitzvot were equated, one may choose which mitzva he 
prefers (Shita Mekubbetzet). Others explain that one might 
hink that honoring one’s parents is greater, as in honoring 
hem he honors God as well. 


Honor the Lord with your wealth — pima 1 nyg 123: The 
Ritva notes that the Gemara could have cited the verses in 
he Torah with regard to fear of God and cursing one’s parent, 
rom which the parallel between one’s treatment of God and 
one's treatment of his parents is also derived. Nevertheless, 
he Gemara cited these verses, although one of them is in 
ound in Writings, because the primary mitzva with regard 
o one’s father is the one that appears in the Ten Command- 
ments, where the mitzva is phrased in terms of honor. 


The verses are not clearly defined — »x1p "2D1 xd: Some 
explain that although it is not possible to explain that both 
verses are referring to loading, it is possible to interpret both 
verses as referring to unloading (Tosefot HaRash). 


HALAKHA 

The mitzva of unloading and loading — myy nya myn: 
if there is a burden that must be unloaded from or loaded 
onto an animal, there is a mitzva to assist the animal's owner, 
even if it entails unloading and loading several times. If the 
animal's owner does not participate in the unloading and 
loading, one is obligated to help him only if he is old or infirm 
(Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 
13:5, 8; Shulhan Arukh, Hoshen Mishpat 272:4-7). 


Unloading for free, loading with remuneration - 7719 
2v3 AYYD Dama: The Torah commands one to assist an ani- 
mal’s owner in unloading and loading his animal. One must 
assist in unloading the burden without pay, but may request 
remuneration for assistance in loading the animal (Rambam 
Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 13:7; Shulhan 
Arukh, Hoshen Mishpat 272:6). 
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The Gemara infers: The reason that a priest must not obey his 
father’s command to become impure is because the Merciful 
One writes: “You shall observe My Shabbatot; I am the Lord”; 
but if it were not so, I would say that the child must obey him. 
The Gemara asks: But why? This obligation to obey a parent 
is a positive mitzva, as it is written: “Honor your father and 
your mother” (Exodus 20:12), and that obligation of a priest to 
refrain from becoming impure is both a prohibition: “To the 
dead among his people he shall not defile himself” (Leviticus 
21:1), and a positive mitzva:" “You shall be holy” (Leviticus 
19:2); and the principle is that a positive mitzva does not come 
and override a prohibition and a positive mitzva. 


The Gemara answers that the derivation from “You shall observe 
My Shabbatot; I am the Lord” was necessary, as it might enter 
your mind to say: Since honoring one’s father and mother is 
equated to the honor of the Omnipresent," as it is stated here: 
“Honor your father and your mother” (Exodus 20:12), and it is 
stated elsewhere: “Honor the Lord with your wealth” (Prov- 
erbs 3:9)," therefore, one might have thought that the priest 
must obey his father’s command to become impure. Therefore 
the Torah teaches us that the priest is commanded not to listen 
to him. 


§ The mishna teaches: There is a mitzva by Torah law to unload 
a burden, but there is no mitzva to load it." The Gemara asks: 
What is the meaning of the phrase: But there is no mitzva to load 
it? If we say that it means: But there is no mitzva to load it at all; 
what is different about unloading, with regard to which it is 
written: “You shall release it with him” (Exodus 23:5)? With 
regard to loading as well, isn’t it written: “You shall lift them 
with him” (Deuteronomy 22:4)? 


The Gemara answers: Rather, there is a mitzva by Torah law 
to unload the burden for free, but there is no mitzva to load 
it for free; rather, the mitzva is performed with remuneration." 
Rabbi Shimon says: There is also a mitzva to load it for free. 
The Gemara states: We learn by inference from the mishna that 
which the Sages taught explicitly in a baraita: Unloading is 
performed for free, and loading is performed with remuner- 
ation. Rabbi Shimon said: Both this and that are performed 
for free. 


The Gemara asks: What is the reason for the opinion of the 
Rabbis that there is a distinction between unloading and loading 
with regard to remuneration? The reason is that if it enters your 
mind that the halakha is in accordance with the opinion of 
Rabbi Shimon, let the Merciful One write only the mitzva 
of loading, and then He would need not write the mitzva of 
unloading, and I would say: Just as with regard to loading, 
where there is no potential suffering of animals and there is no 
potential monetary loss for the owner, one is obligated to load 
the burden, with regard to unloading, where there is potential 
suffering of animals and there is potential monetary loss for 
the owner, is it not all the more so clear that one is required to 
unload the burden? Rather, with regard to what halakha did 
the Merciful One write the mitzva of unloading? It is to tell you: 
The mitzva of unloading the burden is performed for free, but 
the mitzva of loading is performed with remuneration. 


The Gemara asks: And according to Rabbi Shimon, who holds 
that even loading is performed for free, what is the reason that 
the Torah writes the mitzva of unloading? The Gemara answers: 
It is because the verses are not clearly defined,’ and it is unclear 
which of the verses refers to loading and which refers to unload- 
ing. Had the Torah written one verse, it would have been inter- 
preted with regard to unloading, and there would be no source 
that one needs to load an animal. 


This file may not be reproduced or distributed in any form without express permission 


MOT PST BME MD NBN “BIT 
2nd 007 KYA nnn ya” D3 
TYAN WITT "IVI paw’ 
pooiy’ iyaw ay ynv Kpa 
pownmnby mayer yx "JIII 


Perek II 
Daf 32 Amud b 


D» bya avy sibs ow nam 
x> ypiynw var PINI renin 
PXP MDD S77 DWA NIN WONT 
agin op pwr — wip apa bax 
Dn voy ayy own wd — ne ow 

wrt 


DT DID [ON NDT DWA KAYT 
ron ma >t pyy m1 NP 
MD AD PRT APS Aw — DD 

ajay ba xh -D3 


xb on 2D PDN ma pre Tayo 
PWR POI IT ITINI YPPY 
NPSI Tig YD POPA IMS a S 

PIIA 


ANT TINT OM ya WET YIN 
mo ons ats an pp a1 MDD 
Ao papi pag - tet [Sy] a Yy 
Dinw axw - "ine nn” wa 
sap wap xant ddan wa tiny) 
syytown wed - eye xb pipt 

ATT Onn ya 


WATT ys "ixwA Nona NYT 
AKUN - "IKEA DII WIT 29 
Poya Bay Aa thoy? w 

“Kwa non” 


And the Rabbis could ask: Why does Rabbi Shimon say that the 
verses are not clearly defined? Here it is written: “Collapsed 
under its burden” (Exodus 23:5), clearly referring to the case ofa 
burden that needs unloading, and there it is written: “Fallen 
down by the way” (Deuteronomy 22:4), indicating that both the 
animals and their burdens are lying on the way and are in need 
of loading. And Rabbi Shimon explains that the verses are not 
defined because the phrase “fallen down by the way” could be 
understood as indicating that the animals are fallen with their 
burdens upon them, and referring to unloading. 


Rava says: 


From the statements of both of these tanna’im it can be learned 
that the requirement to prevent suffering to animals" is by Torah 
law. As even Rabbi Shimon says that he disagreed with the opin- 
ion of the Rabbis only because the verses are not clearly defined; 
but had the verses been clearly defined, we would have learned 
the same a fortiori inference. Due to what factor can that inference 
be learned? What, is it not due to the matter of suffering of ani- 
mals, which is a factor in unloading and not a factor in loading, 
that we would have learned the a fortiori inference? 


The Gemara rejects that proof. Perhaps the a fortiori inference is 
due to the fact that there is the factor of monetary loss in unload- 
ing but not in loading, and this is what the Rabbis are saying: If 
in the case of loading, where if one fails to assist the owner there 
is no potential monetary loss, one is obligated to help load the 
animal, in the case of unloading, where if one fails to assist the 
owner there is potential monetary loss, is it not all the more so 
clear that one is required to unload the burden? 


The Gemara asks: But is there no potential monetary loss in 
loading? Are we not also dealing with a case where in the mean- 
while, while the owner waits for assistance, he will be prevented 
from bringing his merchandise to the marketplace in time to sell 
it; alternatively, thieves might come and take all the merchandise 
that is there with him? Therefore, no a fortiori inference can be 
learned on the basis of monetary loss, and the inference must be 
based on the matter of the suffering of animals. 


The Gemara cites an additional proof: Know that the requirement 
to prevent suffering to animals is by Torah law, as it is taught 
in the latter clause of the mishna: Rabbi Yosei HaGelili says: 
If there was a burden upon the animal greater than its typical 
burden," one need not attend to it, as it is stated: “Under its 
burden” (Exodus 23:5). Rabbi Yosei holds that the obligation to 
unload an animal is with regard to a burden that the animal can 
bear; does this not indicate by inference that the first tanna holds 
that he must attend to it to unload a burden that is greater than its 
typical burden? What is the reason for this ruling; is it not due to 
the fact that the requirement to prevent suffering to animals is by 
Torah law? 


The Gemara rejects that proof: Perhaps it is with regard to the 
meaning of the phrase “under its burden” that they disagree, as 
Rabbi Yosei HaGelili holds that we interpret the phrase “under 
its burden” to mean: A burden that the animal can bear. And 
the Rabbis hold that we do not interpret the phrase “under its 
burden” in this manner. 
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NOTES 


Requirement to prevent suffering to animals — bya Ww 
om: Some say the Torah source for this obligation is the 

verse: “You shall not muzzle the ox when it threshes” (Deu- 
teronomy 25:4), which is an admonition to prevent the 

ox from suffering (Meiri). The Hatam Sofer derives it from 

the verse: “The Lord is good to all; and His compassion 

extends to all His works” (Psalms 145:9). He notes that even 

according to those who hold that this obligation is by 
Torah law, it applies only in situations when the suffering 

is gratuitous and provides no benefit, as the Torah grants 

people dominion over animals. That is why it is permitted 

to eat animals and utilize them for one’s own purposes, as 

it is written: “And let them have dominion over the fish of 
the sea, and over the fowl of the air, and over the cattle, 
and over all the earth, and over every creeping thing that 
creeps upon the earth” (Genesis 1:26). 


HALAKHA 


Greater than its typical burden - ixwa [by] sn: There is 
a mitzva for one who sees an animal collapsed under its 
burden to assist in unloading it, whether the burden was 
appropriate for the animal or whether it was greater that 
its typical burden (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 13:1; Shulhan Arukh, Hoshen Mishpat 
272:1). 
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HALAKHA 


The animal of a gentile collapsed under the bur- 
den of a Jew - yw AREI D2 Naa: If one 
sees the animal of a gentile bearing the burden of 
a Jew with the gentile accompanying the animal, 
he need not assist in its unloading or loading. If a 
Jew is accompanying the animal, one is obligated 
to assist in its unloading or loading. In the case of 
the animal of a Jew bearing the burden of a gentile, 
one is obligated to assist in its unloading or loading. 
In the case of the animal of a gentile accompanied 
by its gentile owner, if failure to assist will engender 
enmity one is obligated to assist him. The Rema 
rules that regardless of the circumstances one is 
required to assist in unloading the animal, due to 
the requirement to prevent suffering of animals. 
He adds that in cases where the obligation to assist 
in unloading the animal is due to the requirement 
to prevent suffering of animals and not due to 
the mitzva to assist in unloading, one may ask for 
remuneration for his efforts (Rambam Sefer Nezikin, 
Hilkhot Rotze'ah UShmirat HaNefesh 13:9; Shulhan 
Arukh, Hoshen Mishpat 272:9, and in the comment 
of Rema). 


Actually to prevent suffering of animals is by 
Torah law - sgin on Oya wy obi: Many 
authorities maintain that the requirement to pre- 
vent suffering of animals is by Torah law, and that 
consequently there are instances where it overrides 
mitzvot by rabbinic law (Rosh; Rashba; Rambam 
according to the Sma). Others contend that the 
Rambam holds that the requirement to prevent 
suffering of animals is by rabbinic law (Rambam 
Sefer Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 
13:13; Shulhan Arukh, Hoshen Mishpat 272:9, and in 
the comment of Rema and Beur HaGra). 
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The Gemara cites an opposing proof: Know that the requirement to 
prevent suffering to animals is not by Torah law, as it is taught in 
the former clause of the mishna: If the owner went, and sat, and 
said to a passerby: Since there is a mitzva incumbent upon you to 
unload the burden, unload it, the passerby is exempt, as it is stated: 
“You shall release it with him” (Exodus 23:5). And if it enters your 
mind that the requirement to prevent suffering to animals is by 
Torah law, what is it to me if its owner is working with the passerby 
and what is it to me if its owner is not working with the passerby? 
The animal suffers in both cases. 


The Gemara rejects that proof: Actually, one could say that the 
requirement to prevent suffering to animals is by Torah law. And 
when the tanna exempts the passerby when the owner does not 
participate in unloading the burden, do you maintain that exempt 
means completely exempt? Perhaps it means that the passerby is 
exempt from unloading the burden for free, but is obligated to do 
so for remuneration; and this is what the Merciful One said: If its 
owner is working with the passerby, perform the unloading with 
him for free; and if its owner is not working with the passerby, 
perform the unloading for him for remuneration. And actually, the 
requirement to prevent suffering to animals is by Torah law. 


The Gemara presents a mnemonic for a series of proposed proofs 
cited by the Gemara: Animal of; animal of; friend; enemy; 
collapser. 


Let us say that a baraita supports Rava’s opinion that the require- 
ment to prevent suffering to animals is by Torah law: If one encoun- 
ters the animal of a gentile collapsed under its burden, he tends to 
it and unloads its burden, as he would the animal of a Jew. The 
Gemara reasons: Granted, if you say that the requirement to prevent 
suffering to animals is by Torah law, it is due to that reason that he 
tends to it as he would the animal of a Jew. But if you say that the 
requirement to prevent suffering to animals is not by Torah law, 
why does he tend to it as he would the animal of a Jew? The Gemara 
rejects the proof: There one tends to the animal due to enmity that 
would arise if gentiles see Jews assisting their own people and not 
gentiles. The obligation is not due to the requirement to prevent 
suffering of animals. 


So too, it is reasonable to explain the baraita in this manner, as it is 
taught in another baraita: If the animal of a gentile was loaded with 
wine used for a libation to idolatry, and the animal is collapsed under 
its burden, a Jew does not attend to it. Granted, if you say that the 
requirement to prevent suffering of animals is not by Torah law, it is 
due to that reason that he does not attend to it. But if you say that 
the obligation is by Torah law, why does he not attend to it; isn’t 
the animal suffering? The Gemara answers that this is what the tanna 
is saying: And to load the animal with wine used for a libation to 
idolatry, he does not attend to it. Loading an animal does not allevi- 
ate its suffering. Furthermore, the refusal of the Jew to handle the 
libation wine will not cause enmity, because he can explain that his 
religion precludes him from handling these materials. 


The Gemara suggests: Come and hear proof from a baraita: If one 
encounters the animal of a gentile collapsed under the burden ofa 
Jew," he may refuse to unload the burden, as it is written: “If you see 
the donkey of him that hates you collapsed under its burden, you 
shall forgo passing him by; you shall release it with him” (Exodus 
23:5). By employing the phrase “you shall forgo,” the verse indicates 
that there are circumstances in which one may forgo unloading the 
animal. The Gemara reasons: And if you say that the requirement to 
prevent suffering to animals is by Torah law, why is there the option 
of: “You shall forgo”? The Torah should have commanded only: 


“You shall release it with him.” The Gemara answers: Actually, say 


that the requirement to prevent suffering to animals is by Torah 
law," and there the baraita is referring to a case of loading, where 
suffering of animals is not a factor. 


This file may not be reproduced or distributed in any form without express permission 


Sig) NOTI KDD NDE PDT ON 
ww) "OWA Sty” - 52 NWO 
DWA PYD sty” OKAN AYA 

SST By 


wana NYY PD MOM HYD DN 
PDPPP ND VCD? WN KDD TDD 
PBN Wa WPR XPD NADP 

bry 


mpyea “stun atv") 7Y T 
PINT NT 


ban opp vay - 9 KI ev aN 
wx) on dys WY NT NOT 
STINT 


-iyuh Kit pinad ITK pow xn 
Jay me qia tp Kawa myn 
pen ya WY JYT NPP N) 
PIT DOR Ih PIY KI NIMIIN 

yns 9139 973 


Xai’ - MOXY NOI YAV XA 
WY VN IN ITD NBD KD CTW? 
KV > ag - Maine OM oy 

P xa) mai yee» 


The Gemara asks: If so, say the latter clause of the baraita: With 
regard to a case involving the animal of a Jew collapsed under the 
burden of a gentile, it is written: “You shall release it.” And if 
the baraita is referring to a case of loading, where suffering of ani- 
mals is not a factor, why does the baraita state: “You shall release 
it”? The Gemara answers: It is because in that case, there is suffer- 
ing of the Jew, who is delayed while waiting for the animal to be 
loaded. 


The Gemara asks: If so, then the halakha should be the same even 
in the first clause. Why is there no requirement to prevent the suf- 
fering of the Jewish partner in that case? The Gemara answers: The 
ruling of the first clause is stated with regard to a gentile donkey 
driver, and the Jewish owner of the burden is absent. The ruling of 
the latter clause is stated with regard to a Jewish donkey driver 
and one is obligated to prevent his suffering. The Gemara asks: On 
what basis did you arrive at this definitive assertion that the animal 
ofa Jew is driven by that Jew and the animal of a gentile is driven by 
that gentile? The Gemara answers: The typical state of matters is 
that a person follows his donkey. The first clause addressed the 
case of a gentile’s donkey, so presumably its driver is gentile. The 
latter clause addressed the case of a Jew’s donkey, so presumably its 
driver is a Jew. 


The Gemara questions the explanation that the baraita is referring 
to cases involving loading. But isn’t it with regard to unloading 
that the phrases cited in the baraita: “You shall forgo passing him 
by,” and: “You shall release it,” are written? 


The Gemara answers that he said to him: Indeed, the fact that one 
need not unload the burden from the donkey in the first clause of 
the baraita indicates that the requirement to prevent suffering to 
animals is not by Torah law. In accordance with whose opinion is 
this baraita? It is in accordance with the opinion of Rabbi Yosei 
HaGelili, who says that the requirement to prevent suffering to 
animals is not by Torah law. That is the minority opinion, as the 
Rabbis disagree. 


The Gemara suggests: Come and hear proof from a baraita: If one 
encounters a friend whose animal collapsed and it is necessary 
to unload its burden, and one also encounters an enemy" who 
needs assistance to load™ a burden onto his animal, the mitzva is 
to assist the enemy, in order to subjugate one’s evil inclination. 
The Gemara reasons: And if it enters your mind that the require- 
ment to prevent suffering to animals is by Torah law, that option, 
to unload his friend’s animal, is the preferable course of action 
for him. The Gemara answers: Even if the requirement to prevent 
suffering to animals is by Torah law, even so, loading his enemy’s 
animal in order to subjugate his evil inclination is preferable." 


The Gemara suggests: Come and hear proof from a baraita. The 
enemy with regard to which they stated the halakha that one must 
assist with his animal is a Jewish enemy and not a gentile enemy. 
The Gemara asks: If you say that the requirement to prevent suffer- 
ing to animals is by Torah law, what is it to me if it is a Jewish 
enemy and what is it to me if it is a gentile enemy? In either case, 
failure to unload the burden will cause the animal suffering. 


HALAKHA 


A friend whose animal collapsed and it is necessary to unload 
its burden and an enemy who needs assistance to load - a7ix 
ped Nai) pina): If one sees two animals, one whose owner 
requires assistance to unload its burden and one whose owner 
requires assistance to load its burden, he assists in unloading 
the animal first, due to the requirement to prevent suffering 
to animals. If the owner of the first animal is his friend and the 


owner of the other is his enemy, loading his enemy's animal takes 
precedence, because in doing so he subdues his evil inclination. 
Some say that if the reason he hates his enemy is because that 
person is a sinner, he need not assist him in loading his animal 
(Rambam Sefer Nezikin, Hilkhot Rotze’ah UShmirat HaNefesh 13:13, 
Shulhan Arukh, Hoshen Mishpat 27210, and in the comment of 
Rema). 
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NOTES 

Friend and enemy — xw) tix: The Gemara (Pesahim 
113b) asks how the verse can be discussing a Jewish enemy, 
if it is written in the Torah: “You shall not hate your brother 
in your heart” (Leviticus 19:17). The Gemara answers: In a 
case where one witnesses another performing a trans- 
gression, although he is not liable to be punished in the 
absence of two witnesses, it is permitted for the single 
witness to hate him. The Ramban asks: Why would one 
be required to aid a sinner? He concludes that the enemy 
referred to in the verse is one whom he hates because that 
person wronged him. 

The Rosh adds that there is an additional aspect to 
this mitzva. Typically, when one hates another, that other 
person hates him as well, as indicated in the verse: “As in 
water face answers to face, so the heart of man to man” 
(Proverbs 27:19). Through helping one’s enemy, perhaps 
the situation will be defused and a relationship of mutual 
amity will replace the hatred. 


A friend whose animal collapsed and it is necessary to 
unload its burden and an enemy who needs assistance 
to load - ted Kw piha aitix: The Ritva explains this 
baraita as saying that in a case where one's friend and 
enemy both see his donkey collapsed beneath its burden, 
the mitzva to assist him is incumbent upon the enemy 
and not the friend. 


To subjugate his evil inclination is preferable — nts ai 
sy Hy: Some explain that although the requirement 
to prevent suffering to animals is by Torah law, just as 
the Torah granted people dominion over animals and 
permitted physical benefit from the animal even if it suf- 
fers, the Torah permitted spiritual benefit as well (Minhat 
Hinnukh). 
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The Gemara answers: Do you maintain that the reference in the 
baraita to an enemy applies to the enemy mentioned in the verse: 

“If you see the donkey of him that hates you collapsed under its 
burden...you shall release it with him”? It applies to the enemy 
mentioned in the baraita cited above, in which the tanna taught 
that loading a burden onto an enemy’s animal is preferable to 
unloading a burden from a friend's animal. 


The Gemara suggests: Come and hear proof from a baraita: 


It is written: “If you see the donkey... collapsed under its burden” 
(Exodus 23:5). The baraita infers that this obligation to unload a 
burden applies with regard to an animal that is “collapsed,” but 
not with one that is a habitual collapser;’ “collapsed,” but not 
standing; “under its burden,” but not when it is unloaded; and 
“under its burden,” meaning a burden that is not excessive, that 
the animal can bear. The Gemara reasons: And if you say that 
the requirement to prevent suffering to animals is by Torah law, 
what is it to me if the animal is collapsed; and what is it to me 
if the animal is a habitual collapser; and what is it to me if the 
animal is standing? One should be obligated to unload its burden 
in any case, if the animal is suffering. 


The Gemara answers: In accordance with whose opinion is this 
baraita? It is in accordance with the opinion of Rabbi Yosei 
HaGelili, who says that the requirement to prevent suffering 
to animals is by rabbinic law, and the ordinance does not apply 
in these circumstances. 


The Gemara supports its answer: So too, it is reasonable to 
explain the baraita in this manner, as it is taught in the baraita 
cited above: “Under its burden” indicates a burden that the 
animal can bear. About whom did you hear that he holds that 
line of reasoning? It is Rabbi Yosei HaGelili. The Gemara affirms: 
Learn from it that the baraita is in accordance with the opinion 
of Rabbi Yosei HaGelili. 


The Gemara asks: And can you establish the baraita in accor- 
dance with the opinion of Rabbi Yosei HaGelili? But isn’t it 
taught in the latter clause of the baraita: “Under its burden,” but 
not when it is unloaded? What is the meaning of: Not when it is 
unloaded? If we say that it means that when it is unloaded there 
is no obligation at all, isn’t it written in that case: “You shall lift 
them with him” (Deuteronomy 22:4), teaching that there is a 
mitzva to load an animal? Rather, it is obvious that the meaning 
is that when it is unloaded, one is not obligated to load it for 
free; rather, he may do so for remuneration. About whom did 
you hear that he holds that line of reasoning? It is the Rabbis. 
Apparently, the baraita is in accordance with the opinion of the 
Rabbis and not the opinion of Rabbi Yosei HaGelili. The Gemara 
answers: Actually, the baraita is in accordance with the opinion 
of Rabbi Yosei HaGelili, and in the matter of loading he holds 
in accordance with the opinion of the Rabbis. 


Collapsed but not one that is a habitual collapser - x) yn 
}¥37: A question is raised in the Jerusalem Talmud: The mishna 
teaches (32a) that one must assist in unloading an animal col- 
lapsed under its burden, even several times. What is the differ- 


NOTES 


habitual collapser? The answer is that the mishna is referring 
to an animal that repeatedly collapses under its burden. The 
collapser in the baraita is an animal that collapses for no appar- 
ent reason. 


ence between an animal that collapses several times and a 
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The Sages taught in a baraita: It is written: “Ifyou see the donkey 
of him that hates you collapsed under its burden...you shall 
release it with him” (Exodus 23:5). I might have thought one is 
obligated even if he sees the animal from a distance; therefore 
the previous verse states: “If you encounter" your enemy’s ox 
or his donkey going astray, you shall return it to him” (Exodus 
23:4). Ifthe Torah had written only: “If you encounter,” I might 
have thought that one is obligated to unload the burden only 
if there was an actual encounter; therefore, the verse states: 


“If you see.” And what is seeing in which there is an element 


of encounter? The Sages calculated it as one of seven and 
a half portions, i.e., two-fifteenths, of a mil,’ and that is the 
measure of a ris.' 


It is taught in a baraita: After loading the burden onto the animal, 
one walks with it up to one parasang [parsa]' to ensure that 
the burden will not fall again. Rabba bar bar Hana says: And 
he takes remuneration" for accompanying the animal, as that is 


not included in the mitzva. 

MI S H N If one finds his lost item and his father’s 
lost item, tending to his own lost item 

takes precedence." Similarly, if one finds his lost item and 

his teacher’s lost item, tending to his own lost item takes 

precedence. 


If one finds his father’s lost item and his teacher’s lost item," 
tending to his teacher’s lost item takes precedence, as his father 
brought him into this world, and his teacher, who taught him 
the wisdom of Torah, brings him to life in the World-to-Come. 
And if his father is a Torah scholar, then his father’s lost item 
takes precedence. 


If his father and his teacher were each carrying a burden and 
he wants to assist them in putting down their burdens, he first 
places his teacher’s burden down and thereafter places his 
father’s burden down. If his father and his teacher" were in 
captivity," he first redeems his teacher and thereafter redeems 
his father. And if his father is a Torah scholar, he first redeems 
his father and thereafter redeems his teacher. 


If you see... 


if you encounter — y3 95... IN +3: Although 


NOTES 


His father and his teacher - ia) vax: According to most ver- 


these two phrases are written in the context of two separate 
matters, as “if you see” is stated in the context of unloading, 
while “if you encounter” is written in the context of the return 
of a lost item, they are similar matters and halakhot can be 
derived from one and applied to the other. Others explain that 
the derivation is based on the juxtaposition of the two verses 
(Ritva). Some later commentaries cite a variant reading in which 
the first verse is not the verse in Exodus written with regard to 
unloading (23:5); rather, it is the verse: “You shall not see your 
brother's ox or his sheep wandering and disregard them; you 
shall return them to your brother” (Deuteronomy 22:1), which 
is written with regard to the return of a lost animal (Gra; Beer 
Avraham on Mekhilta). In that case, both verses address the 
same matter. Nevertheless, early commentaries already cited 
and rejected that variant reading (Shita Mekubbetzet, citing 
Gilyon Tosafot). 


sions of the mishna and in the rulings of many authorities, there 
is a difference between return of a lost item and redemption 
from captivity with regard to one's father who is a Torah scholar. 
One returns his father’s lost item before his teacher's lost item 
only if his father is a Torah scholar on a par with his teacher. By 
contrast, he redeems his father from captivity before his teacher 
if his father is a Torah scholar, even if the father’s scholarship 
is not on a par with that of his teacher. The reason is that with 
regard to monetary loss, one’s obligation to his father and to his 
eacher is the same. With regard to captivity, his obligation to 
his father in this case is greater than his obligation to his teacher. 
Some explain that the halakhot in the mishna apply specifically 
o a case where one is able to redeem both from captivity; 
if it is possible to redeem only one of them he redeems his 
father (Rashash; see Sha‘agat Arye). Some early commentaries 
maintain that if one’s father pays tuition for his Torah study, his 
ather takes precedence in all these cases (Mordekhai). 


HALAKHA 

If you see...if you encounter — y35N°3...-AK1N "3B: One is 
obligated to assist another in unloading or loading his animal 
when he is at a distance from which he sees the animal with 
an element of encountering. The Sages calculated that this 
is a distance of a ris, which is two-fifteenths of a mil, or 266 74 
cubits. If the distance is greater, there is no obligation to 
assist him (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 13:6; Shulhan Arukh, Hoshen Mishpat 272:5). 


One walks with it up to one parasang...and he takes 
remuneration — sow pin.. IDI TW jay TTA: After assist- 
ing in the unloading or loading of another's animal, he 
accompanies the animal for an additional parasang to assist 
the owner. He may demand payment for that aspect of his 
assistance (Rambam Sefer Nezikin, Hilkhot Rotze‘ah UShmirat 
HaNefesh 13:5, 7; Shulhan Arukh, Hoshen Mishpat 272:4, 6). 


His lost item takes precedence — nitip intats: One who 
finds his own lost item and another's lost item should tend to 
both if possible. If it is not possible, his item takes precedence. 
Nevertheless, one should go beyond the letter of the law 
and occasionally prioritize the needs of others. One who 
always places himself first and fails to observe the relevant 
mitzvot for the benefit of others, and fails to perform acts 
of lovingkindness, will eventually be in a position where he 
will require the assistance of others (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 12:8; Shulhan Arukh, Hoshen Mishpat 
264:1). 


His father’s lost item and his teacher’s lost item - n12% 
i31 072%) WAN: In a case where one finds his father’s lost 
item and ‘his teacher's lost item, if his father is a Torah scholar 
on a par with his teacher, he returns his father's item first. 
Otherwise, his teacher's item takes precedence. This prece- 
dence applies only to one's preeminent teacher (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 12:2 and Sefer HaMadda, 
Hilkhot Talmud Torah 5:1; Shulhan Arukh, Hoshen Mishpat 264:2 
and Yoreh De'a 242:34). 


If his father and his teacher were in captivity — vax my 
sawn Maa jan: If one’s father and teacher were both taken 
captive, he redeems his teacher first. Likewise, if each of them 
was carrying a burden, one assists his teacher first. For both 
halakhot, if his father is a Torah scholar, then even if his father’s 
scholarship is not on a par with that of his teacher's, his father 
takes precedence (Rambam Sefer Zera‘im, Hilkhot Mattenot 
Aniyyim 8:8; Shulhan Arukh, Yoreh De'a 242:34 and 252:9). 


BACKGROUND 


Mila: The talmudic milis a unit of distance related to, but 
not identical to, the Roman mile, from which it received its 
name. One mil equals two thousand cubits. This is equivalent 
to 960 m according to Rav Hayyim Na'e and 1,150 m according 
to the Hazon Ish. 


LANGUAGE 


Ris — DA: From the Pahlavi asprés, meaning hippodrome 
or stadium. A ris is calculated in several sources (see Arukh) 
as equal to the distance of a bow-shot. The precise mea- 
surement is two-fifteenths of a mil, or 266 % cubits, which 
according to different opinions is 251 m or 331 m. In an ancient 
homiletical interpretation, this measurement appears as 
ros, spelled reish, vav, samekh, whose numerological value 
is 266. 


Parasang [parsa] — 197: A parasang is a Persian unit of 
length. The word derives from the Middle Persian frasang, 
or farsang in Modern Persian, which made its way into 
Semitic languages, e.g., the Syrian parsha, and into Greek as 
Tapacayyns, parasanges. One parasang is approximately 
four mil. 
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HALAKHA 

Who is considered one’s teacher — 131 K137 X17 12: All 
the halakhot that were stated with regard to one’s obliga- 
tions to his teacher were stated only with regard to his 
preeminent teacher from whom he learned most of his 
knowledge in Bible, Mishna, or Gemara, in accordance 
with the opinion of Rabbi Yehuda. The Rema, citing the 
Maharik, writes that today, a preeminent teacher is only 
one who taught him how to reach halakhic decisions and 
genuine talmudic analysis. One treats his other teachers 
with deference in that he stands when they are within four 
cubits and rends his garments upon their teacher's passing 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 12:2 and 
Sefer HaMadda, Hilkhot Talmud Torah 5:9; Shulhan Arukh, 
Hoshen Mishpat 264:2 and Yoreh De'a 242:30). 


LANGUAGE 


Zuhama listeron - the) KAT: In the Jerusalem Talmud, 
the word appears as zumei listeran, which is closer to the 
original Greek Cwpds, zomos, meaning soup, and Motpov, 
listron, meaning shovel or spoon. These two words com- 
bined are almost identical to the talmudic expression and 
refer to a large spoon used to ladle soup. Based on various 
talmudic sources, apparently this utensil had a spoon on 
one side and a fork on the other. 


BACKGROUND 


Torah scholars who are in Babylonia - 0237 »pabn 
basaw: In the talmudic era, there was a clear difference 
between the style of Torah study in Babylonia and the style 
in Eretz Yisrael. In Eretz Yisrael, where the study halls were 
in close proximity to the Sanhedrin, the hierarchy was clear. 
Most of the study took place in the form of lectures by 
the head of the yeshiva. In Babylonia, at first, the head of 
the yeshiva did not have great authority, and most of the 
students assembled only twice a year for the yarhei kalla, 
during the months of Elul and Adar. Otherwise Torah was 
udied in small groups. Therefore, the knowledge they 
massed from their colleagues equaled, if not surpassed, 
he knowledge they gained from the head of a yeshiva in 
he role of a preeminent teacher. 


S 
a 
t 
t 


NOTES 

Until you complete forty years — pw pyar X: The com- 
mentaries explain that the specific reference to forty years 
is based on the talmudic statement that a student does 
not fully absorb his teacher's knowledge until forty years 
have passed (Avoda Zara 5b). This is derived from that 
which Moses told the children of Israel at the conclusion 
of forty years in the wilderness: “But the Lord has not given 
you a heart to know, and eyes to see, and ears to hear, 
until this day” (Deuteronomy 29:3). Others punctuated the 
Gemara differently and appended this phrase to the next 
sentence: Until forty years passed, they remained angry 
with each other. This too is based on the admonition of the 
children of Israel that was accompanied by a punishment 
of forty years of wandering in the wilderness (Maharsha; 
Maharam Schiff). 
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GEMARA With regard to precedence in the return of 


lost items, the Gemara asks: From where are 
these matters derived? Rav Yehuda says that Rav says that the verse 
states: “Only so that there shall be no needy among you” (Deuter- 
onomy 15:4). This verse can be understood as a command, indicating 
that it is incumbent upon each individual to ensure that he will not 
become needy. Therefore, your property takes precedence over the 
property of any other person. 


And Rav Yehuda says that Rav says: Although that is the halakha, 
anyone who fastidiously fulfills this principle with regard to his 
property at the expense of others’ property ultimately comes to 
experience that fate. He will become impoverished, and others will 
prioritize their interests at his expense. 


§ The mishna teaches: If his father and his teacher were each car- 
rying a burden, he first places his teacher’s burden down and there- 
after places his father’s burden down. The Sages taught in a baraita 
( Tosefta 2:30): His teacher, with regard to whom the tanna’im stated 
in the mishna that his burden takes precedence, is his teacher who 
taught him wisdom, i.e., the profound analysis of the Torah that 
constitutes the Talmud, and not his teacher who taught him Bible 
or Mishna; this is the statement of Rabbi Meir. Rabbi Yehuda says: 
The reference is to any teacher from whom one learned most of 
his knowledge, be it Bible, Mishna, or Talmud. Rabbi Yosei says: 
Even ifhe enlightened him in the understanding of only one mishna, 
that is his teacher." 


Rava said: For example, Rav Sehora is my teacher with regard to 
these matters, as he explained to me the meaning of the term in a 
mishna (Kelim 13:2) zuhama listeron,' a utensil with a spoon on one 
end and a fork on the other. Shmuel rent his garment in mourning 
over the passing of one of the Sages who explained to him the mean- 
ing of a mishna (Tamid 3:6) that describes the two keys that opened 
the compartment through which the priest would enter the Sanctuary 
each morning: One is the key with which the priest would open the 
inside lock. He would insert his arm up to his armpit through a small 
opening in the door and reach down and open the lock that was at 
the bottom of the door on the inside, and he would go through that 
door into a compartment. And the other one is the key with which 
the priest opened the lock on the inner door of the compartment, 
through which he entered the Sanctuary, and he opened that lock 
directly. 


Ulla says: The Torah scholars who are in Babylonia’ rise in defer- 
ence before one another and rend their garments in mourning over 
one another’s passing. In contrast to Eretz Yisrael, where the pre- 
eminent Torah scholars and teachers served at the heads of the Torah 
academies, in Babylonia most scholars studied Torah with peers 
and there was no preeminent teacher. But with regard to returning 
a lost item in a case where both one’s father and one’s teacher lost 
an item, he returns the lost item only to his preeminent teacher 
before returning that of his father, and not to his peer or to one who 
taught him the meaning of one mishna or one term. 


Rav Hisda raised a dilemma before Rav Huna: If there is a student, 
and his teacher needs him because he serves as his peer and study 
partner, what is the halakha with regard to precedence in a case where 
he finds a lost item belonging to his father and one belonging to his 
teacher? As Rav Hisda was Rav Huna’s disciple-colleague, Rav Huna 
assumed that Rav Hisda was referring to himself and said to him: 
Hisda, Hisda, I do not need you. On the contrary, you need me until 
you complete forty years" of study before me. They grew angry with 
each other over the perceived insult and the harsh reaction, and each 
did not enter to visit the other. Rav Hisda was contrite and observed 
forty fasts due to the fact that Rav Huna was offended, although it 
had not been his intention to offend him. Rav Huna observed forty 
fasts due to the fact that he had erroneously suspected that Rav 
Hisda was referring to the relationship between them. 
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It was stated that Rav Yitzhak bar Yosef says that Rabbi Yohanan 
says: The halakha is in accordance with the opinion of Rabbi 
Yehuda, who says that returning the teacher’s lost item takes 
precedence only in the case of his preeminent teacher. Rav Aha 
bar Rav Huna says that Rav Sheshet says: The halakha is in 
accordance with the opinion of Rabbi Yosei, who says that 
returning the teacher’s lost item takes precedence even if the 
teacher enlightened him with regard to only one mishna. 


The Gemara asks: And did Rabbi Yohanan say that? But doesn’t 
Rabbi Yohanan say: The halakha is always in accordance with 
the opinion cited in an unattributed mishna; and we learned an 
unattributed opinion in the mishna that returning the teacher's 
lost item takes precedence in the case of: His teacher, who 
taught him the wisdom of Torah. The ruling of the unattributed 
mishna is in accordance with the opinion of Rabbi Meir. The 
Gemara answers: What is the meaning of wisdom in this context? 
It means the majority of his wisdom. 


The Sages taught in a baraita: For those who engage in the 
study of Bible, it is a virtue but not a complete virtue." For 
those who engage in the study of Mishna, it is a virtue and they 
receive reward for its study. For those who engage in the study 
of Talmud, you have no virtue greater than that." And always 
pursue study of the Mishna more than study of the Talmud. 


The Gemara asks: This matter itself is difficult, as the baraita is 
self-contradictory. You said: For those who engage in the study 
of Talmud, you have no virtue greater than that. And then you 
said: And always pursue study of the Mishna more than study 
of the Talmud. Rabbi Yohanan says: 


It was during the era of Rabbi Yehuda HaNasi that the beginning 
of this baraita extolling the study of Talmud was taught." The 
result was that everyone abandoned study of the Mishna and 
pursued the study of the Talmud. It was then that Rabbi Yehuda 
HaNasi taught them: And always pursue study of the Mishna" 
more than study of the Talmud, as without a firm basis in the 
fundamental halakhot of the Mishna, talmudic discourse is futile. 


The Gemara asks: On the basis of what homiletic interpretation 
did the tanna state that there is no virtue greater than the study 
of Talmud? It is just as Rabbi Yehuda, son of Rabbi Elai, inter- 
preted homiletically: What is the meaning of that which is writ- 
ten: “Cry aloud, spare not, lift up your voice like a horn, and 
declare to My people their transgression and to the house of 
Jacob their sins” (Isaiah 58:1)? 


In the phrase “declare to My people’ their transgression,’ these 
people are the Torah scholars, whose unwitting transgressions 
become for them tantamount to intentional transgressions. 
Due to their erudition, they are held to a higher standard. “And 
to the house of Jacob their sins,” these are the ignoramuses, 
whose intentional transgressions become for them tantamount 
to unwitting transgressions. Due to their lack of erudition, they 
are held to a lower standard. And that is the basis of that which 
we learned in a mishna (Avot 4:13), that Rabbi Yehuda says: Be 
careful in the study of the Talmud, as a transgression based on 
an unwitting misinterpretation of the Talmud is considered an 
intentional transgression." 


NOTES 


A virtue but not a complete virtue — T FYRI TNA: Some 
explain that the reward for Torah study is given primarily 
for the novel ideas and reasoning that a person introduces 
on his own, and that this is the rationale for the hierarchy 
articulated in the Gemara. Study of the Bible, which leaves 
little room for one's personal contribution to the discourse, 
is not a complete virtue. Study of Mishna, which has more 
room for one’s personal contribution, is a virtue. There is no 
virtue greater than the study of Gemara, as by its very nature 
it entails the contribution of its students and incorporation 
of their novel ideas. 


HALAKHA =—W¥—¥——__—__- 
You have no virtue greater than that - ina mits mm p pr: 
When one begins engaging in the study of Torah he should 
divide his study into three: He should devote one-third of his 
time to Bible, one-third to Mishna, and one-third to Gemara. 
Once he becomes more accomplished in his Torah study, he 
should devote his time primarily to the study of Gemara and 
devote enough time to the other disciplines to ensure that 
he will not forget them. Tosafot explain that one fulfills his 
obligation of Torah study through study of the Babylonian 
Talmud, as it includes Bible, Mishna, and Gemara (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 1:11; Shulhan Arukh, 
Yoreh De'a 246:4, and in the comment of Rema). 


NOTES 


It was during the era of Rabbi Yehuda HaNasi that this 
baraita was taught — it mwa mw 137 93: There was 
special reason to engage in the study of tannaitic literature 
specifically during the generation of Rabbi Yehuda HaNasi 
(Rabbeinu Tam). As Rabbi Yehuda HaNasi was engaged 
in the task of redacting the Mishna, it was crucial that the 
Torah scholars assist him in analyzing the material, in order 
to ascertain which material would be included in the mishna 
and ensure that the versions of the text were accurate (Rab- 
beinu Hananel). 


continuation of the Gemara, Rabben ee explains that 
the advantage in the study of Mishna is that while one who 
studies it is rewarded, he does not bear the responsibility for 
precision borne by those who study Gemara. 


To My people - may: The term: My people, is an expression 
of affection through which God associates His name with His 
people. God reserves that appellation for the nation’s elite, 
the Torah scholars (Shita Mekubbetzet). 


An unwitting misinterpretation of the Talmud is consid- 
ered an intentional transgression — jit} aby Tan Mwy: 
Some explain this as a reference to the unwitting transgres- 
sions performed by the Torah scholar himself (Rabbeinu 
Hananel). Others understand it as a reference to transgres- 
sions committed by others that resulted from the unwitting 
misinterpretation of the halakha by a Torah scholar who 
decides halakha incorrectly (Rashi; Meiri). 
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Rabbi Yehuda, son of Rabbi Elai, interpreted a verse homileti- 
cally. What is the meaning of that which is written: “Hear the word 

of the Lord, you who tremble at His word: Your brothers that hate 

you, that ostracize you for My name’s sake, have said: Let the Lord 

be glorified, that we may gaze upon your joy, but they shall be 

ashamed” (Isaiah 66:5)? “Hear the word of the Lord, you who 

tremble at His word,’ these are Torah scholars; “your brothers... 
have said,” these are masters of the Bible, who are aware of their 

shortcomings and treat the Torah scholars with deference; “that 

hate you,” these are masters of Mishna, who consider themselves 

the equals of Torah scholars and resent the fact that the Torah 

scholars do not treat them as equals; “that ostracize you,’ these 

are ignoramuses, who distance themselves with their actions from 

the Torah scholars. 


Lest you say, with regard to those groups who are not Torah schol- 
ars, that their hope has ceased and their chances are eliminated, 
the verse states: “That we may gaze upon your joy.” All of the 
Jewish people, including the groups listed above, will gaze upon 
the joy of the Torah scholars. Lest you say that the Jewish people 
will be ashamed, the verse states: “But they shall be ashamed,’ 
meaning that gentiles will be ashamed, but the Jewish people 
will be joyous. 
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This chapter is devoted primarily to halakhot of returning lost items, and it examines 
situations where the owners despair of recovering an item and situations where the 
owners do not despair. In principle, when there are clear-cut distinguishing marks on 
the item, one may assume that the owner would not despair of recovering it unless 
the item remained in the place that it was discovered for an extended period, or it was 
swept from the owner’s domain by means ofa natural disaster or other circumstances 
beyond his control. Even with regard to items on which there are no distinguishing 
marks, the Gemara concluded that the location where it was found, its size, its weight, 
and the number of its units can serve as distinguishing marks. 


The most fundamental dispute in this chapter is with regard to despair that is not 
conscious. The halakha is in accordance with the opinion of Abaye that despair is 
effective only when it is conscious. Therefore, unless it is clear that the despair pre- 
dated finding the item, the finder does not acquire the lost item. 


With regard to an item that the finder is obligated to proclaim that he found, the 
Gemara determined that it is permitted for the finder to utilize the item for its sake, 
i.e., to maintain it in good condition, but not for his own sake. The Gemara also 
issued rulings concerning the period during which the finder is obligated to tend to 
found animals or other items that require extensive care. It is permitted for the finder 
to make use of money he receives when selling a lost item, but his legal status with 
regard to that money is that of a paid bailee. 


There are three mitzvot tied to the return of lost items: A prohibition against dis- 
regarding the lost item, an obligation to see to its return, and a prohibition against 
keeping an item that belongs to its owner. These mitzvot apply in most circumstances, 
with few exceptions, e.g., when return of the lost item is not in keeping with the dig- 
nity of the finder, when there is a prohibition preventing the finder from returning 
it, or when return of the item will engender monetary loss for the finder. Although 
the Torah lists specific examples of lost items that one is obligated to return, the 
Gemara established that the obligation includes not only return of lost items, but 
also assistance to others in any case where it is possible to spare them monetary loss. 


The Gemara concluded that return of a lost item to one’s teacher takes precedence 
over return of a lost item to one’s father, and the return of an item to his father takes 
precedence over the return of an item to another. Recovering one’s own item takes 
precedence over returning a lost item to anyone else. 


Various aspects of the halakhot of assisting another in unloading a burden from his 
animal and loading it were discussed. Primarily, the Gemara investigated the dispute 
with regard to the requirement to prevent suffering to animals. There are many ele- 
ments in common between the halakhot of unloading and loading an animal and the 
halakhot of returning a lost item. 


Summary of 
Perek Il 
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Ifa man delivers unto his neighbor money or vessels to keep, 
and it is stolen out of the man’s house; if the thief is found, 
he shall pay double. If the thief is not found, then the master 
of the house shall approach the judges, to see whether he 
has not misappropriated his neighbor's goods. For every 
matter of sin, whether it is for ox, for donkey, for sheep, 
for garment, or for any manner of lost item, whereof one 
says: This is it, the cause of both parties shall come before 
the judges; he whom the judges shall condemn shall pay 
double unto his neighbor. 

(Exodus 22:6-8) 


The Torah states that a bailee who safeguards a deposit must return to the owner the 
item that was entrusted to his care. Ifit was lost or stolen while in his possession, the 
bailee may take an oath and exempt himself from payment, unless it is discovered 
that he himself misappropriated the deposit. 


One fundamental issue concerns the matter of ownership of the stolen deposit. Is 
the bailee who compensated the owner for the loss of his item considered the owner 
of the item immediately? If so, if the thief is found, he returns the item to the bailee 
and pays him the fine. Or perhaps the depositor remains the owner of the item, and 
when the thief is located, the owner recieves the item and the fine. The owner then 
returns to the bailee only the amount of money the bailee gave him as compensation. 


Another question that requires clarification is the essence of safeguarding an item. 
The bailee commits himself to providing a reasonable level of security for the item, 
but what is the definition of reasonable here? In a case where the bailee discovers 
that the deposit is deteriorating over time, does he have the right or obligation to take 
action to preserve the deposit, or is the obligation of the bailee limited to avoiding 
misappropriation of the deposit? 


The essence of misappropriation as far as a bailee is concerned requires analysis. Is 
misappropriation another word for theft perpetrated by the bailee, so that cases of 
misappropriation are treated like cases of theft? Or is misappropriation a unique 
halakhic concept that involves betraying the trust of the depositor and breaching 
their agreement, so that using the deposit is merely the second stage of a betrayal 
that began with misappropriation? If it is the latter, is the bailee liable for the mere 
intention to steal the deposit, or is he liable only if he actually stole it? 


The resolution of these issues and the dilemmas that emerge from them are the 
primary focus of this chapter. 


Introduction to 
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MI S H NA In the case of one who deposits an animal 


or vessels with another, who is acting as 
an unpaid bailee, and they were stolen or they were lost," and 
the bailee paid the owner the value of the deposit, and did not 
wish to take an oath" that he did not misappropriate the item and 
that he was not negligent in safeguarding it, that will effect who 
keeps the deposit if it is found or returned. The bailee may also 
choose to take the oath, as the Sages said: An unpaid bailee'® 
takes an oath, and he is thereby released from the liability to pay 
the owner. 


If the thiefis later found, the thief pays the double payment." If 
the deposited item was a sheep or an ox and the thief slaughtered 
or sold it, he pays the fourfold or fivefold payment.’ To whom 
does the thief pay? He gives the payment to the one who had the 
deposit in his possession when it was stolen, i.e., the bailee. When 
the bailee paid the owner for the stolen item, the owner granted 
the rights to the item to the bailee. Therefore, the bailee is entitled 
to any payment the thief presents for the item, be it compensation 
for the item’s value or a fine. 


In the case of a bailee who took an oath and did not wish to pay, 
if the thiefis then found and required to pay the double payment, 
or if he slaughtered or sold the animal and is required to pay the 
fourfold or fivefold payment, to whom does the thief pay? He 
gives the payment to the owner of the deposit, not the bailee. 
G E MA The Gemara asks: Why does the mishna 
need to teach the case of one who depos- 
its an animal, and why does the mishna need to teach the case of 


one who deposits vessels? The mishna could have sufficed with a 
general halakha about one who deposits any item. 


The Gemara explains: Both are necessary, as, ifthe mishna taught 
only the case of one who deposits an animal, I would say: It is 
only with regard to an animal that the owner agrees to transfer 
rights to the double payment to the bailee when the bailee 
pays for the stolen item. This is due to the fact that the exertion 
required to tend to the animal, to bring the animal in and to take 
it out, is great. Consequently, when it becomes clear that the 
bailee was not responsible for the theft of the animal but never- 
theless compensated the owner, the owner waives his rights to any 
compensation the thief will pay. But in the case of vessels, where 
the exertion that is required to tend to the vessels is not great, say 
that the owner does not transfer to the bailee rights to the double 
payment. 


BACKGROUND 


Unpaid bailee — pant wai: An unpaid bailee is one of the four 
categories of bailees described in the Torah (see Exodus 22:6-8). 
He is one who accepts an article for safekeeping without remu- 
neration and without authorization to use it for his own benefit. 
An unpaid bailee is not required to recompense the owner of 
the article if it is lost, stolen, or taken for reasons beyond his 
control. He is liable only if he is criminally negligent or if he 
misappropriates the article. 


Double payment - bas mbya: A thief must repay twice the 
value of a stolen article, i.e., he must return the stolen item to 
its owner and make an additional payment equal to the value 
of the article (see Exodus 22:3). This additional payment is a fine. 


Accordingly, a thief is required to give this additional payment 
only if he is apprehended by others. If he voluntarily admits his 
wrongdoing and seeks to return the stolen article or pay an 
amount equivalent to its value, he need not pay the fine. One 
who takes an oath that an item placed in his care was stolen 
iable to pay double if the item is found in his possession. 


a 


Fourfold or fivefold payment - meam Tya bwn: One 
who steals an ox and kills or sells it must repay five times the 
value of the ox (see Exodus 21:37). If the stolen item was a sheep 
he pays four times its value. The money added to the animal's 
principal value is a fine, and it is not collected when the thief 
returns the stolen item of his own free will. 
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NOTES 


Or they were lost — 113%% iX: Tosafot note the difficulty 
with this phrase. If the deposit was lost rather than stolen, 
the issue of the double payment is not relevant. Some com- 
mentaries explain that in the case of a lost item, there is an 
analogous issue, i.e., an increase in the value of the deposit 
in the interim. The mishna is teaching that the bailee acquires 
the deposited item and the appreciation in its value (Ram- 
ban; Rashba). 


And did not wish to take an oath - yaw my xr: The 
Ramban maintains that the bailee acquires the rights speci- 
fied in this mishna only if he chooses to pay despite the 
fact that he could have exempted himself by means of the 
oath. The Rashba disagrees and holds that he acquires the 
rights in any case where he pays, even if he was liable to 
do so because witnesses testified that he was negligent in 
safeguarding the deposit. 


HALAKHA 
Unpaid bailee - Dan waw: If an item in the care of an unpaid 
bailee was lost or stolen, the bailee takes an oath that it is not 
in his possession and that he was not negligent in safeguard- 
ing it. He is thereby exempt from compensating the owner 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut1:2; Shulhan Arukh, 
Hoshen Mishpat 2911). 


An unpaid bailee and the double payment - oan wiv 
bos nym: If a deposit in the care of an unpaid bailee was 
ost or stolen, he may opt to pay the owner instead of taking 
an oath. If the stolen item is discovered in the possession of 
he thief, the thief pays the double payment. If the stolen 
item was a sheep or cow and the thief slaughtered or sold it, 
he pays the fourfold or fivefold payment, respectively, to the 
bailee. If the bailee opted to take an oath rather than paying 
he owner, the owner receives the payments made by the 
hief (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 8:1; 
Tur, Hoshen Mishpat 295). 
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NOTES 

Rami bar Hama objects to the fundamental reasoning — 
san 73707 ab ‘pra: Rashi explains that he is objecting to 

the ruling in the mishna. Others explain, based on the use 

of the term objects, which is generally employed only with 

regard to statements of amora’im, that Rami bar Hama is 

objecting to the Gemara’s understanding of the mishna. The 

mishna itself could have been understood to mean that the 

bailee acquires the double payment not by Torah law but by 
rabbinic ordinance (Ritva). 


HALAKHA 


An entity that has not yet come into the world - 134 
oriy xI xbw: One cannot transfer ownership of an entity 
that did not yet come into the world, even if he is on his 
deathbed. Therefore, if one says to another: The crop that 
this field will yield next year is hereby sold to you, the sale 
does not take effect, and he can renege on his commitment 
(Rambam Sefer Kinyan, Hilkhot Mekhira 22:10; Shulhan Arukh, 
Hoshen Mishpat 209:4). 


BACKGROUND 

An entity that has not yet come into the world - Kow 327 
aoiyd xa: This term is employed to describe two different 
situations. First, an item that has not yet come into existence, 
e.g., a child not yet born or fruit not yet grown, and second, 
an item that, although it exists, has not yet entered one’s 
possession. Transactions pertaining to either entities that 
are not yet in existence or not in one’s possession have no 
legal validity. They cannot be bought or sold, and ownership 
of them cannot be transferred. Likewise, it is impossible to 
transfer ownership of an item to the unborn. Only in certain 
exigent circumstances did the Sages accord legal validity to 
transactions of this kind. 


Perek II 
Daf34 Amuda 


NOTES = — 
The fleece and offspring — poitm poina: The early com- 
mentaries disagree over the status of the fleece and off- 
spring produced by an animal after its theft. Some maintain 
that it belongs to the bailee (Rashba; Ritva). Others maintain 
that the fleece and offspring produced after theft are not 
acquired by the bailee, as they are profit that originates from 
the body of the animal (see Maggid Mishne). 


HALAKHA 


Except for its fleece and its offspring - mnivaa yin 
poit: If an animal is stolen from a bailee, and he pays 
rather than taking an oath, and the thief is then discovered, 
he returns the animal to the owner, along with its fleece and 
offspring. This is because the bailee acquires only profit that 
comes from elsewhere, but not profit that originates from 
the body of the animal. The Maggid Mishne explains that 
according to the Rambam, even the fleece and offspring 
produced by the animal after its theft but before the owner 
despaired of recovering it belong to the owner. Other early 
commentaries disagree with the Rambam (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 8:1 and Maggid Mishne 
there; Tur, Hoshen Mishpat 295). 
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And had the mishna taught only the case of one who deposits 
vessels, I would say: It is only with regard to vessels that the 
owner transfers rights to the double payment to the bailee when 
the bailee pays for the lost item. This is due to the fact that double 
payment, in their case, is not substantial, as that is the maximum 
payment that he could receive. But in the case of an animal, 
where if the thief slaughtered or sold it, he pays the fourfold or 
fivefold payment, which is substantial, I would say that the owner 
does not transfer the rights to the double payment to the bailee. 
Therefore, both cases are necessary. 


Rami bar Hama objects to the fundamental reasoning.” How 
can the owner of the deposit transfer rights to the double payment 
to the bailee? But isn’t there a principle that one cannot transfer 
to another ownership of an entity that has not yet come into 
the world?"® Since the thief was not yet liable to pay the double 
payment when the bailee paid the owner for the item, there was 
no way to transfer rights to that payment to another person. And 
even according to Rabbi Meir, who says that a person can trans- 
fer to another ownership of an entity that has not yet come into 
the world, that statement applies to items such as the fruits of 
a date palm, which are likely to come into being, as they grow 
on a regular basis. 


But here, where the transfer of rights to the paymentis part of the 
initial agreement between the owner and the bailee, taking effect 
when the item is deposited, 


who could say that the deposit will be stolen? And if you say 
it will be stolen, who could say that the thief will be found? 
And even if the thief will be found, who could say that he will 
pay the double payment? Perhaps he will confess and will be 
exempted from the double payment. Rava said in response: It is 
as though the owner said to the bailee at the time that he gave 
him the deposit: When it will be stolen, and you will wish to 
refrain from taking an oath, and you will pay me instead, owner- 
ship of my cow is hereby transferred to you from this time, and 
the cowis an entity that already came into the world. Since owner- 
ship of the cow is retroactively transferred to the bailee from the 
time of the deposit, any profits generated by the cow, e.g., the 
double payment, belong to the bailee. 


Rabbi Zeira objects to this: If so, then even the fleece and off- 
spring" of the animal that grew while it was in the bailee’s posses- 
sion should be the property of the bailee. Why, then, is it taught 
in a baraita that the bailee receives all profits generated by the 
animal except for its fleece and its offspring? Rather, Rabbi 
Zeira says that it is as though the owner said to the bailee: My 
animal is hereby transferred to you from this time except for its 
fleece and its offspring." 


The Gemara asks: If so, why was this halakha stated in the mishna 
without qualification? Does every owner necessarily have that 
condition in mind? The Gemara answers: Typically, profit that 
comes from elsewhere, e.g., the double payment from a thief, 
which is difficult to anticipate, a person is apt to transfer to the 
bailee. But profit that originates from the body of the animal, 
which can be anticipated, a person is not apt to transfer to the 
bailee. 
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Some say that Rava says his response differently. It is as though 

the owner said to the bailee at the time of the deposit: When it 

will be stolen, and you will wish to refrain from taking an oath, 
and you will pay me instead, ownership of my animal is trans- 
ferred to you adjacent to, i.e., immediately before, its theft. The 

Gemara asks: What is the difference between the formulations 

in Rava’s two responses? 


The Gemara answers: There is a difference between them with 
regard to the difficulty raised by Rabbi Zeira with regard to 
fleece and offspring, which is irrelevant according to the second 
formulation. Alternatively, there is a difference in a case where 
the animal is standing in a marsh [ba‘agam]! at the time of 
its theft. Since the animal was not on the bailee’s property at 
that time, he could not acquire it. 


§ The mishna teaches that if the bailee paid the owner and did 
not wish to take an oath, the thief pays the double payment to 
the bailee. Rabbi Hiyya bar Abba says that Rabbi Yohanan 
says: When the mishna says: If the bailee paid, it does not mean 
that he actually paid. Rather, once the bailee said: I hereby 
choose to pay," even if he did not yet actually pay, he acquired 
the double payment and all other profits. 


The Gemara raises an objection from that which we learned in 
the mishna: If the bailee paid the owner and did not wish to 
take an oath, the thief pays the double payment to the bailee. 
The Gemara infers: If the bailee paid, yes, he acquires these 
rights; if the bailee did not pay, he does not. The Gemara 
answers: Say the latter clause of the mishna: In the case of a 
bailee who took an oath and did not wish to pay, the thief 
pays the double payment to the owner. The Gemara infers: The 
reason that the thief pays the owner is that the bailee did not 
wish to pay. But if the bailee wished to pay, although he did 
not actually pay, he acquires the rights to the double payment. 
Rather, because the inference from the first clause and the infer- 
ence from the latter clause are contradictory, no inference is to 
be learned from this mishna.® 


The Gemara notes: It is taught in a baraita in accordance with 
the opinion of Rabbi Yohanan: In the case of one who rents’ a 
cow from another, and it was stolen, and the other party, the 
renter, said: I hereby choose to pay and I will not take an oath, 
and the thief was located thereafter, the thief pays the double 
payment to the renter. Apparently, once the renter chooses to 
pay, he acquires the rights to the double payment. 


Rav Pappa says: In the case of an unpaid bailee, once he stated: 
Iwas negligent," thereby rendering himselfliable to compensate 
the owner, the owner transfers rights to the double payment 
to him, as, if the unpaid bailee wishes, he can exempt himself 
from that liability with the claim of theft. Admitting negligence 
is tantamount to agreeing to pay rather than taking an oath. 
Likewise, in the case of a paid bailee,® once he stated: It was 
stolen, the owner transfers rights to the double payment to 
him, as, if the paid bailee wishes, he can exempt himself from 
that liability with the claim that the animal was maimed or died 
due to circumstances beyond his control. 


By contrast, in the case of a borrower® who says: I hereby 
choose to pay, the owner does not transfer the rights to the 
double payment to him. The borrower’s statement that he 
chooses to pay is ineffectual, as he is liable to pay even without 
it. Because the statement is ineffectual, it does not confer any 
rights. With what claim would a borrower be able to exempt 
himself from payment? It is only with the claim that the animal 
died due to ordinary labor. A case of an animal that died due 
to ordinary labor is uncommon," and this claim is therefore 
accepted only with corroborating proof. 


LANGUAGE 


Marsh [agam] - oats: In this context, as in most the places in 
the Talmud, the term agam refers to a pasture where animals 
graze. That is certainly its meaning in various verses in the 
Bible (see, e.g., Jeremiah 51:32). Presumably, the marsh would 
be situated adjacent to a water source, e.g., an ownerless 
swampland. 


HALAKHA 
| hereby choose to pay — own 3P: If an item is stolen from 
an unpaid bailee, a paid bailee, or a renter, once the bailee 
declares his intention to pay for it, he acquires the rights to 
the double, fourfold, or fivefold payment, in accordance with 
the opinion of Rabbi Yohanan (Rambam Sefer Mishpatim, 
Hilkhot Sheela UFikadon 8:1; Tur, Hoshen Mishpat 295). 


An unpaid bailee once he stated, | was negligent - wiw 
YVI NY 7D DIN: If an unpaid bailee declares that he 
was negligent in safeguarding the deposit, or if a paid bailee 
or renter admits that the animal was stolen from him, he is 
liable to compensate the owner. He also thereby acquires 
the double, fourfold, or fivefold payment, in accordance with 
the opinion of Rav Pappa. By contrast, a borrower acquires 
the rights to the double payment only if he actually pays the 
owner, and not through his admission that he is liable to pay 
alone, in accordance with the opinion of Abaye (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 8:2; Tur, Hoshen 
Mishpat 295). 


BACKGROUND 


No inference is to be learned from this mishna — xD) xa 
ama yaw: This expression, found throughout the Gemara, 
concludes the refutation of an inference. Inference in the 
Gemara is a method of interpretation through which conclu- 
sions are drawn from tannaitic sources. Inferences may be 
drawn not only from what is explicitly stated in a mishna or 
baraita, but also from what is left unsaid. The rejection of the 
inference is effected by illustrating that another part of the 
same mishna or baraita can lead to the opposite conclusion. 
In that case, the Gemara concludes: No inference can be 
deduced from this, indicating that this mishna or baraita was 

not formulated in a manner that lends itself to inference. 


One who rents - 2i: This is one who pays a fee for the use 
of an item. The Torah mentions a renter, but does not specify 
his liability if the rented article is lost or stolen (see Exodus 
22:14). The Sages dispute whether his responsibilities parallel 
those of a paid bailee or those of an unpaid bailee. The ruling 
is that his responsibilities parallel that of a paid bailee. 


Paid bailee — 12& viw: A paid bailee is discussed in Exodus 
22:9-12. This is one who accepts an article for safekeeping for 
a fee. In addition to the responsibilities of an unpaid bailee, a 
paid bailee must compensate the owner of the deposit if it is 
lost or stolen. He is not liable if the article is taken by robbers 
or damaged through circumstances beyond his control. 


Borrower —beiv: A borrower receives an item from its owner 
with authorization to use it without paying a fee. Since the 
borrower enjoys the full benefit of the use of the item, the 
Torah renders him liable for the loss of the item in almost all 
circumstances. He must compensate the owner if it is lost, 
stolen, or destroyed, even if it was the result of circumstances 
beyond his control (see Exodus 22:13-14). 


NOTES 

A case of an animal that died due to ordinary labor is 
uncommon - maw xb Taxy mana Ana: Since this is an 
uncommon occurrence, stating this claim is not an option, 
as he is wary of being suspected of lying (Ritva). Rabbeinu 
Hananel apparently had a variant reading of the Gemara text. 
His version states that the claim that the animal died due to 
ordinary labor was not an option, as he does not have the 
carcass, which was stolen. 
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LANGUAGE 

Conclusive refutation [teyuvta] - XAYA: This term is 
typically employed when the Gemara presents a conclusive 
refutation of an amoraic statement on the basis of a tannaitic 
source that contradicts the statement of the amora. This is 
one of several terms based on the Aramaic root tet, vav, beit, 
with the connotation of refutation. When the refutation is 
conclusive, this term is occasionally repeated: The teyuvta of 
Rav so-and-so is a teyuvta, indicating that the opinion of that 
particular amora was rejected. 


SOUSE —$___- 
Is the baraita stronger than the mishna - NIN yal 


precise thah that of baraitot. For this reason, the Sages drew 
inferences that led to halakhic conclusions more readily from 
them than from baraitot. Therefore, Rav Pappa claims that 
once it was agreed to reinterpret the mishna in a manner not 
entirely consistent with its language, the baraita can certainly 
be reinterpreted in that manner. 


Are these two baraitot taught together — KAn 797 23 M2: 
Baraitot were often studied on an individual basis. There are 
anthologies of tannaitic statements external to the Mishna, 
the authoritative tannaitic anthology. Inferences can be 
drawn from differences in formulation between different 
baraitot only if they are both in the same anthology, e.g., 
the Tosefta. 


PERSONALITIES 

Rabbi Hiyya — xm !aJ: Rabbi Hiyya ben Abba, from the 
Babylonian city of Kafri, was among the last tanna‘im. Rabbi 
Hiyya descended from a distinguished family that traced 
its ancestry back to King David and included many Torah 
scholars. While still in Babylonia, Rabbi Hiyya was considered 
a Torah luminary. When he emigrated from Babylonia with 
his family, some stated the hyperbole that the Torah was in 
danger of being forgotten until he arrived in Eretz Yisrael and 
reestablished it. When he came to Eretz Yisrael, he became a 
disciple-colleague of Rabbi Yehuda HaNasi, with whom he 
had a close relationship. His most significant project was the 
redaction of an anthology of external baraitot together with 
his own colleague-disciple, Rabbi Oshaya. It complemented 
he Mishna, redacted by Rabbi Yehuda HaNasi. Some believe 
hat he edited the Tosefta. 


Rabbi Oshaya - s*wit +27: Referred to in the Jerusalem 
Talmud as Rabbi Hoshaya the Great, Rabbi Oshaya was one of 
he greatest scholars of the transitional generation between 
he tanna‘im and the amora‘im. He was from the third gen- 
eration of Torah scholars in his family, the son of Rabbi Hama 
and the grandson of Rabbi Bisa. He studied Torah with his 
ather, with bar Kappara, and with Rabbi Hiyya, with whom 
he had the relationship of disciple-colleague. His greatest 
work involved redaction of baraitot, which he formulated 
in an exceptionally precise manner, to the extent that the 
Sages said: Any baraita that was not taught in the study 
halls of Rabbi Hiyya and Rabbi Oshaya is unreliable. Due to 
his deep knowledge of the Mishna he was known as the 
ather of the Mishna. 

Rabbi Oshaya was closely associated with the house 
of the Nasi and was on especially close terms with Rabbi 
Yehuda Nesia, grandson of Rabbi Yehuda HaNasi. Rabbi 
Oshaya had many students, the greatest of whom was 
Rabbi Yohanan, who studied Torah with him for many years. 
Apparently, he had a son who was a Torah scholar, Rabbi 
Merinos, who continued the family’s close relationship with 
the house of the Nasi. 


HALAKHA 


If the bailee said | will not pay and then said | hereby 
choose to pay - DWA YY wae) NN own yx WAX: If the 
bailee initially said that he would not pay, and then retracted 
his previous statement before the thief was apprehended, 
ultimately saying that he would pay, he acquires the rights 
to the double payment (Rambam Sefer Mishpatim, Hilkhot 


Sheela UFikadon 8:4; Tur, Hoshen Mishpat 295). 
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Some say that Rav Pappa said: In the case of a borrower, once he 
stated: I hereby choose to pay, the owner transfers rights to the 
double payment to him, as, if a borrower wishes, he can exempt 
himself from that liability with the claim that the animal died due 
to ordinary labor. Rav Zevid said to him that this is what Abaye 
said: A borrower acquires the rights to the double payment only 
when he actually pays for the item. What is the reason for this? 
Since all of the benefit accrues to the borrower, as he enjoys the 
use of the item without payment, the owner does not transfer the 
rights to the double payment to the borrower due to his statement 
that he chooses to pay. 


The Gemara notes: It is taught in a baraita in accordance with the 
opinion of Rav Zevid: In the case of one who borrows a cow from 
another, and it was stolen, and the borrower went ahead and paid, 
and the thief was located thereafter, the thief pays the double 
payment to the borrower. This indicates that the borrower receives 
the double payment only if he actually paid the owner for the item. 


The Gemara comments: According to the first version of the state- 
ment of Rav Pappa, that the owner transfers rights to the double 
payment to the borrower only if he actually pays the owner, this 
baraita certainly is not a conclusive refutation [teyuvta]' of the 
opinion of Rav Pappa, as the baraita corresponds to his opinion. 
According to the latter version of Rav Pappa’s statement, that 
the owner transfers rights to the double payment to the borrower 
even if the borrower merely says that he chooses to pay, shall 
we say that this baraita would be a conclusive refutation of the 
opinion of Rav Pappa? 


The Gemara answers: Rav Pappa could have said to you: Is the 
baraita stronger than the mishna," which teaches that the bailee 
receives the double payment if he already paid the owner, and 
nevertheless, we established that the mishna is referring to one 
who states his intent to pay but has not yet paid? Here, too, estab- 
lish the baraita as referring to one who states his intent to pay but 
has not yet paid. 


The Gemara questions this: Are these cases comparable? There, in 
the mishna, it is not taught that he went ahead and paid. Here, 
in the baraita, it is taught that he went ahead and paid, which 
indicates that he actually paid and not merely that he agreed to 
pay. The Gemara responds: What is the meaning of went ahead? 
It means that he went ahead and stated his intent to pay, although 
he did not yet actually pay. 


The Gemara asks: But from the fact that the tanna teaches the 
halakha in the baraita cited earlier with regard to a renter with 
the formulation: And he said that he would pay, and in the baraita 
with regard to a borrower the tanna uses the formulation: Went 
ahead, conclude from it that the baraita concerning a borrower 
is teaching specifically that he actually paid. The Gemara rejects 
this proof: Are these two baraitot taught together" so that one can 
draw a conclusion based on a discrepancy in their formulation? 
Perhaps the baraitot are unrelated and are simply formulated in 
different styles. 


The Gemara comments: The Sages asked the tanna’im of the 
school of Rabbi Hiyya’ and Rabbi Oshaya,’ experts in mishnayot 
and baraitot, if these baraitot were formulated together. And they 
said that the baraitot were taught together as one long baraita, and 
therefore one can drawa conclusion based on a discrepancy in their 
formulation. 


§ The Gemara comments that it is obvious that if the bailee initially 
said: I will not pay, and then said: I hereby choose to pay" rather 
than taking an oath, he is entitled to the double payment, as didn’t 
he ultimately say: I hereby choose to pay? The Gemara raises a 
dilemma: But if he initially said: I hereby choose to pay, 
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and then said: I will not pay," what is the halakha? Do we say he 
is retracting his intention to pay and therefore has no right to the 
double payment? Or, perhaps he stands committed to his initial 
statement and is merely postponing payment to a later date, in 
which case he maintains rights to the double payment. 


The Gemara raises another dilemma. If the bailee said: I hereby 
choose to pay, and then he died before paying, and his sons said: 
We are not paying, what is the halakha? Do we say they are retract- 
ing their father’s decision to pay, or perhaps they stand committed 
to fulfilling their father’s statement and are merely postponing 
payment to a later date when they will be able to pay? 


The Gemara raises another dilemma. If the father died before he 
declared his willingness to pay and the sons paid," what is the 
halakha? Can the owner say to them: When I transferred rights 
to the double payment, I transferred them to your father, who 
pleased me," but to you, I did not transfer those rights? Or perhaps 
this case is no different, and the owner transfers rights to the double 
payment provided that he receives payment, and it does not matter 
whether it was the bailee or his sons who paid him. 


If the owner of the deposit died and the bailee paid the payment to 
the owner’s sons, what is the halakha? Can the sons say to the 
bailee: When our father transferred rights to the double payment 
to you, it was because you pleased him, but as far as we are con- 
cerned, you did not please us? Or perhaps it is no different, and 
the bailee receives the double payment. Likewise, if both the owner 
and the bailee died, and sons of the bailee paid the sons of the 
owner, what is the halakha? 


The Gemara raises additional dilemmas: If the bailee paid half the 
value of the deposit before the thief was discovered, what is the 
halakha? If one borrowed two cows, and they were stolen, and he 
paid the value of one of them, what is the halakha? If one borrowed 
an item from partners, and he paid one of them, what is the 
halakha? In the case of partners who borrowed an item and one of 
them paid," what is the halakha? If one borrowed an item from a 
woman and paid her husband, what is the halakha? In the case of 
a woman who borrowed an item, and her husband paid, what is 
the halakha? The Gemara concludes: All of these dilemmas shall 
stand unresolved [teiku]."' 


§ Rav Huna says: Even if the bailee declares his intention to pay 
for the deposit, the court administers an oath to him that the item 
was actually stolen or lost and is not in his possession." What 
is the reason for this oath? We are concerned that perhaps he 
coveted that item. 


The sons paid - 23 waw: The Ra‘avad explains that this refers 
to a case where the cow was stolen and then the father died, 
whereas Rashi explains that this is a case where the cow was 


stolen after the father died. 


Who pleased me — »xw53 1%) b ‘vay: That the bailee pleased 

the owner did not result from the bailee’s agreement to safe- 
guard his item, or from his choice to pay for the deposit without 
inconveniencing the owner to sue him in court. The assumption 

is that if the owner chose to deposit the item with the bailee, they 
must know each other, and the bailee must have pleased him 

previously on several occasions (Ritva; Torat Hayyim; see Rashi). 


NOTES 
Partners who borrowed an item and one of them paid — pamw 
mamy ow brew: Rashi explains that one of them paid his 
share, "whereas the Rambam maintains that one of the partners 
paid for the entire deposit. Most of the commentaries accept 
the opinion of Rashi. 


The court administers to him an oath that the item is not in 
his possession — inwa AYR mng inix prawn: Some com- 
mentaries hold that this is an oath byTorah law. In fact, some later 
commentaries explain that this is the primary oath of the bailees 
(see Rav Hai Gaon and Ritva). Others hold that this is an oath by 
rabbinic ordinance (Rambam; see Meiri). 
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HALAKHA 


If he said | hereby choose to pay and then said | will 
not pay — Dvn yx WIX) WM DYW Y WA: If the 
bailee declared in court that he would pay and then 
he reneged and said he would not pay, although his 
second statement does not exempt him from payment, 
there is uncertainty whether he acquires the rights to the 
double payment if the thief is apprehended (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 8:5; Tur, Hoshen 
Mishpat 295). 


These dilemmas shall stand unresolved - n: All 
of the dilemmas raised by the Gemara in this passage 
remain unresolved. The Rif and the Rambam write that 
since there is uncertainty concerning who is entitled 
to the payments, they are divided equally between the 
owner and the bailee. If one of them seizes the payments, 
the other cannot reclaim it. According to Rabbeinu 
Yitzhak of Dampierre and the Rosh, the owner maintains 
presumptive ownership of the payments, and the burden 
of proof to establish rights to the payments is upon the 
bailee. Since there is no proof, he does not receive any of 
the payments (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 8:5; Tur, Hoshen Mishpat 295). 


The court administers an oath to him that the item 
is not in his possession — AYKW TIW inix pyrawn 
inwna: If a bailee says he will pay rather than take an 
oath, and the deposit was an easily obtainable item, he is 
not required to take an oath (Geonim). If the deposit was 
an item that is not easily obtainable, there is concern that 
he offered to pay because he wanted to keep the item. 
Therefore, he is required to take an oath upon a sacred 
item that the deposit is not in his possession and only 
then he pays, in accordance with the opinion of Rav Huna 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 61; 
Shulhan Arukh, Hoshen Mishpat 295:1, 305:1). 


LANGUAGE 


Shall stand unresolved [teiku] - n: There are vari- 
ous explanations for the etymology of this term. One 
explanation is that it is an abbreviated version of tikom, 
meaning: Let it stand. Another is that its source is the 
word tik, meaning case or pouch, whose contents are 
unknown. Here too, the resolution is unknown, as though 
it were concealed in a case (Arukh). Although not its lit- 
eral meaning, some suggest that the term alludes to the 
acrostic Tishbi yetaretz kushyot uve‘ayot, meaning: The 
Tishbite, i.e., Elijah the prophet, will resolve questions 
and dilemmas (Tosefot Yom Tov). This suggestion refers 
to the belief that when Elijah the prophet returns to pro- 
claim the coming of Messiah, he will resolve outstanding 
halakhic difficulties. 
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HALAKHA 


Disputes with regard to the value of the collat- 
eral - pawan by nw 3273 J00: If one loans money 
to another on the basis of collateral, and the collateral is 
stolen or lost, and the creditor claims that the loan was 
greater than the value of the collateral, and the debtor 
claims that the value of the collateral was equal to the 
value of the loan, then the creditor takes an oath that the 
collateral is not in his possession. Then the debtor takes 
an oath of inducement that the value of the collateral 
equaled the value of the loan, and he is exempt from 
payment. The oath of inducement is an oath by rabbinic 
law. If the creditor claims that value of the collateral was 
lower than the value of the loan, and the debtor admits 
that its value was lower than the loan but it was higher 
than the assessment of the creditor, the creditor takes 
an oath that the item is not in his possession, and the 
debtor takes the oath by Torah law of one who makes a 
partial admission (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 13:4; Shulhan Arukh, Hoshen Mishpat 72:9-10). 


You loaned me a sela on the basis of that collateral and 
the collateral was worth two sela - Dw voy abn yoo 
mw mi: If the creditor claims that the collateral was lost 
and its value equaled the value of the loan, and the debtor 
claims that the collateral was worth more than the loan, 
then, if the debtor trusts that the creditor lost the collateral, 
or if there are witnesses to that effect, the creditor takes 
an oath of inducement and is exempt. 

If the debtor does not trust the creditor, and the credi- 
tor has no witnesses, then the creditor takes an oath that 
it is not in his possession, and, based on the principle of 
extension of an oath, i.e., one obligated to take an oath 
can be forced to take other oaths as well, he also takes 
an oath with regard to the value of the collateral. If the 
creditor admits that the collateral was worth more than 
the loan but claims it was worth only one dinar more, 
but the debtor claims that it was worth one sela, i.e., four 
dinars, more, the creditor pays one dinar and takes an oath 
that it was worth no more, and he adds an oath attest- 
ing that the collateral is not in his possession (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 13:4; Shulhan Arukh, 
Hoshen Mishpat 72:12). 
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Lest this party take an oath - m yaw? saw: Rashi explains 
that the concern is that the creditor will prove that the debtor 
lied about the value of the collateral, and the debtor will then 
be disqualified from giving testimony and taking oaths. Josafot 
object to that explanation and contend that the Sages would 
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The Gemara raises an objection from a mishna (Shevuot 43a): In 
the case of one who lends money to another on the basis of col- 
lateral, and the collateral was lost, and the creditor says to the 
debtor: I loaned you a sela on the basis of that collateral and that 
collateral was worth a shekel, i.e., a half-sela. Therefore you owe me 
a shekel. And the other individual, the debtor, says in response to 
that claim: That is not the case. Rather, you loaned me a sela on 
the basis of that collateral, and the collateral was worth a sela; I owe 
you nothing. In this case, the debtor is exempt from payment. 


The mishna continues: If the creditor claimed: I loaned you a sela 
on the basis of that collateral and it was worth a shekel. And the 
other individual, the debtor, says: That is not the case; rather, you 
loaned me a sela on the basis of that collateral and the collateral 
was worth three dinars, i.e., three-quarters of a sela. In this case, 
the debtor is obligated to take an oath," due to the fact that he 
responded to the claim of the creditor with a partial admission. 


The mishna continues: If the debtor said: You loaned me a sela on 
the basis of that collateral and the collateral was worth two sela, so 
now you owe me a sela. And the other party, i.e., the creditor, said: 
That is not the case; rather, I loaned you a sela on the basis of that 
collateral and the collateral was worth a sela. Here, the creditor is 
exempt. 


Ifthe debtor said: You loaned me a sela on the basis of that collateral 
and the collateral was worth two sela." And the other party, i.e., the 
creditor, said: That is not the case; rather, I loaned you a sela on 
the basis of that collateral and the collateral was worth five dinars. 
Here, the creditor is obligated to take an oath due to the fact that 
he responded to the claim of the debtor with a partial admission. 


The mishna concludes: Who takes the oath? The one in whose 
possession the deposit was located, i.e., the creditor, who took 
collateral from the debtor. The Sages instituted this provision lest 
this party, i.e., the debtor, take an oath and the other party, i.e., the 
creditor, produce the deposit and prove the oath false. 


The Gemara seeks to clarify the mishna: To which case in the 
mishna is this halakha referring? Ifwe sayit is referring to the latter 
clause of the mishna, where the debtor claims that the creditor owes 
him money, the mishna’s explanation is unnecessary: Derive that 
the obligation to take the oath is incumbent upon the creditor due 
to the fact that he admits to part of the debtor’s claim, which 
renders one obligated to take an oath by Torah law. Rather, Shmuel 
says: This halakha is referring to the first clause of the mishna. 


The Gemara clarifies further: What is the meaning of Shmuel’s 
statement that this halakha is referring to the first clause of the 
mishna? It is referring to the latter part of the first clause: The 
creditor says: I loaned you a sela on the basis of that collateral and 
it was worth a shekel. And the other individual, the debtor, says: 
That is not the case; rather, you loaned me a sela on the basis of 
that collateral and the collateral was worth three dinars. Here, the 
halakha is that the debtor is obligated to take an oath. Fundamen- 
tally, the obligation to take the oath is that of the borrower, as he 
is the one who responds to the creditor's claim with a partial admis- 
sion. But the Sages said: Let the creditor take the oath to bolster 
his claim, lest this party, the debtor, take an oath" and the other 
party, the creditor, produce the deposit. 


After explaining this mishna from tractate Shevuot, the Gemara 
analyzes its connection to the statement of Rav Huna: But if 


not institute an ordinance to protect one who takes a false oath. 


The Rashba explains that the debtor may have taken the oath 
about the value of the collateral in good faith. The concern is 
that when it is discovered that he was mistaken, others will 
unjustiflably suspect him. Rabbeinu Hananel maintains that the 


concern is that the oath is superfluous and would therefore be 
considered an oath in taken vain. The Rif writes that the concern 
is that the oath will result in the profaning of God's name. Some 
commentaries understand that this is the essence of Rabbeinu 
Hananel’s explanation as well. 
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the statement of Rav Huna is so, once the creditor takes an oath 
that the collateral is not in his possession, how can he produce it 
thereafter? Rava said: The mishna is referring to a case where there 
are witnesses that the collateral was burned. Therefore, the creditor 
need not take an oath that it is not in his possession. 


The Gemara asks: If so, the question remains: Why is the obligation 
to take the oath transferred from the debtor to the creditor? There 
is no concern that the creditor will produce the collateral. From 
where will he bring it" if it was burned? Rather, Rav Yosef said: 
The mishna is referring to a case where there are witnesses that the 
collateral was stolen. The Gemara asks: Ultimately, in that case too, 
from where will the creditor bring the collateral if it was stolen? The 
Gemara answers: Although the collateral had been stolen, it is pos- 
sible the creditor will exert himself to locate the thiefand bring the 
collateral, thereby proving that the debtor took a false oath. 


The Gemara asks: If so, in a case where the creditor takes an oath 
as well, let the debtor exert himself and bring the collateral, thereby 
proving that the creditor took a false oath. The Gemara answers: 
This is unlikely. Granted, there is concern that the creditor will 
recover the stolen collateral, as he knows who enters and exits his 
house, so he may have some inkling of the identity of the thief. And 
therefore, he goes and exerts himself and brings the collateral. But 
with regard to the debtor, does he know who enters and exits the 
creditor’s house? He has no inkling who the thief might be. 


Abaye says: Although the creditor takes an oath that the collateral 
is not in his possession, the obligation to take an oath for partial 
admission is transferred from the debtor to the creditor, as the Sages 
issued a decree lest the debtor take the oath for his partial admission 
and the creditor claim and say to him: I found the collateral after 
you took the oath. Rav Ashi says: This party, the creditor, takes an 
oath and that party, the debtor, takes an oath. This party, the credi- 
tor, takes an oath that the collateral is not in his possession. And 
that party, the debtor, takes an oath as to how much the collateral 
was worth. And this is what the mishna is saying: Who takes an 
oath first? The creditor takes an oath first that the collateral is not 
in his possession, lest this party, i.e., the debtor, take an oath and 
the other party, i.e., the creditor, produce the deposit. 


Rav Huna bar Tahlifa said in the name of Rava: The first part of 
the latter clause of the mishna is a conclusive refutation of the 
opinion of Rav Huna, who said that the creditor is obligated to take 
an oath that the collateral is not in his possession. In that clause, the 
debtor said: You loaned me a sela on the basis of that collateral, and 
the collateral was worth two sela, so now you owe me a sela. And 
the other party, i.e., the creditor, said: That is not the case, rather, 
I loaned you a sela on the basis of that collateral and the collateral 
was worth a sela. In this case, the creditor is exempt. And if the 
statement of Rav Huna is so, once the creditor takes an oath that 
the collateral is not in his possession, let him also take an oath by 
means of extension of an oath" as to how much the collateral was 
worth, as one obligated to take an oath can be forced to take other 
oaths as well. 


From where will he bring it - ab sm] KDA: Some explain 
this question as follows: If the witnesses are deemed credible 
to exempt him from an oath, what basis is there for the concern 


that it was not burned (Ritva)? 


NOTES 
Let him also take an oath by means of extension of an oath - 
maw haas 23 yanv: Although some say that if one who 

claims that another owes him money does not demand that 
he extend the oath, then the other is not required to take the 

additional oath, Rav Huna himself explains that it is the court that 
initiates extension of the oath and administers the additional 

oath (Melo HaRo‘im). 
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NOTES §=—-W— 
But let the debtor trust the creditor - mad ab mN: 
The Kikayon deYona and Penei Yehoshua ask: Granted, the 
debtor has no way of knowing what happened to the 
collateral, and therefore he is ready to trust the creditor. 
But with regard to the value of the collateral, wouldn't he 
trust himself more than he would trust the creditor? Some 
explain that here too, he is concerned that he might be 
mistaken, since he trusts the creditor, and perhaps the 
creditor knows the value of the collateral better than he 
does (Penei Yehoshua). Others explain that since the debtor 
trusts that the creditor is not lying intentionally, then even if 
the creditor errs with regard to the item's value, the debtor, 
if pressed, will take an oath that it is worth what the creditor 
says it is worth. According to that explanation, the Gemara's 
answer is understood to mean that the debtor is not that 
certain, and if there is any concern that the oath is prob- 
lematic, he will refrain from taking it (Mahaze Avraham). 


Every circumstance. ..is negligence - Kī NDW.. D3: 
Some say that this applies specifically to a bailee who is 
required to safeguard the item, but in other cases lack of 
knowledge is not considered negligence. Others explain 
that in this case he is required to pay, not because lack 
of knowledge where he placed the item is in and of itself 
negligence, but because he is unable to take an oath that 
he was not negligent, as he does not know what hap- 
pened to the jewels (Netivot HaMishpat; Terumat HaDeshen; 
Darkhei Moshe; Sma). 


And our chapter of study was this chapter, one who 
deposits — mM tpa pp: Rava includes this infor- 
mation to clarify why he did not explicate his question at 
length. Since they were already studying this matter, he 
sufficed with a brief allusion (Torat Hayyim). 


LANGUAGE 


Jewels [keifei] - 193: In both Hebrew and Aramaic, this 
term has several meanings, some related. It can mean 
rocks, specifically precious stones and jewelry. Or, based 
on the term kippot, meaning domes, it refers to piles of 
grain. Sometimes it is used to mean bundles of vegetables, 
plants, palm branches, and the like. Because there are sev- 
eral possible meanings, there are often disputes among 
the commentaries as to the appropriate understanding 
of this word in context. In this context, it refers to jewels. 


PERSONALITIES 


Rav Nahman — pama 37: Rav Nahman bar Ya'akov was a 
second- and third-generation Babylonian amora. While he 
cites statements in the names of both Rav and Shmuel, his 
primary teacher was a student of Rav, Rabba bar Avuh. Rav 
Nahman acquired most of his knowledge in the yeshiva in 
Mehoza. While he was never formally appointed to head 
one of the Babylonian academies, many of the Sages of 
the following generation were his students, including the 
great amora Rava. 

Rav Nahman was already recognized as a prodigy in his 
youth. He married Yalta, a member of the Exilarch’s family, 
who was a learned and strong-willed woman. Rav Nahman 
was subsequently appointed a judge in the Exilarch’s house 
in Neharde’a. In that capacity, Rav Nahman became an 
expert in monetary law, to the extent that the Gemara 
concludes that his rulings in matters of monetary law are 
always the accepted halakha. He was considered one of 
the pious men of his generation, and the Gemara cites 
numerous examples of his acts of kindness. 
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Rav Ashi said: I stated this halakha before Rav Kahana, and he 
said to me: Let the halakha in the mishna be understood with 
regard to a case where the debtor trusts the creditor that the col- 
lateral is no longer in his possession. The Gemara challenges: But if 
so, let the debtor trust the creditor" with regard to this matter of 
how much the collateral was worth. The Gemara explains: The 
creditor is not certain about the value of the collateral, as the item 
did not belong to him, which is why the debtor does not rely upon 
him to take an oath concerning its value. The Gemara challenges: 
But let the creditor trust the debtor, as the debtor is certain about 
the value of the collateral, as it is his. The Gemara answers: The 
creditor does not trust the debtor. 


The Gemara asks: And what is different so that the debtor trusts 
the creditor that the collateral is not in his possession, and what is 
different that the creditor does not trust the debtor to accurately 
assess the value of the collateral? The Gemara answers: The debtor 
sees in the creditor fulfillment of the verse: “The integrity of the 
upright shall guide them” (Proverbs 11:3). He believes that God 
blesses the creditor with wealth to lend because he is an upright 
person. The creditor sees in the debtor fulfillment of the end of 
that verse: “But the perverseness of the faithless shall destroy 
them” (Proverbs 11:3). The creditor believes that God made the 
debtor poor because he is a deceitful person. 


§ The Gemara relates: A certain man deposited jewels [keifei]' 
with another. When the period of the deposit was complete, the 
owner of the jewels said to the bailee: Give me the jewels. The 
bailee said to him in response: I do not know where I placed them. 
The matter came before Rav Nahman,” who said to the bailee: 
Every circumstance where a bailee claims: I do not know where 
I placed them, is in and of itself negligence." Go pay him for 
the jewels. The bailee did not pay. Rav Nahman went and gave 
instructions to repossess his palace and sell it to pay for the jewels. 
Ultimately, not only were the jewels found, but they had also 
increased in value. Rav Nahman said: The jewels return to their 
initial owner, and the palace returns to its owner, and the bailee 
does not profit from the increase in the value of the jewels. 


Rava said: I was sitting at that time studying before Rav Nahman, 
and our chapter of study was this chapter: One who deposits,’ 
which is relevant to this case. And I said to Rav Nahman: Isn't this 
the case of a bailee who paid the owner and did not wish to take 
an oath? And it is the bailee who receives the double payment, 
ostensibly because once he paid, the owner transfers ownership of 
the item to him. And Rav Nahman did not answer me, and he 
did well that he did not answer me, as the question was not worthy 
of an answer. 


Rava continues: What is the reason he did not answer me? The 

reason is that the cases cannot be compared. There, in the case of 
the mishna, the bailee paid at his own initiative. He did not incon- 
venience the owner by compelling him to go to court. Therefore, 
the owner transfers ownership of the deposit to the bailee. Here, in 

the case involving the jewels, the bailee inconvenienced the owner 

and compelled him to go to court." Consequently, the owner does 

not transfer ownership of the deposit to the bailee. 


Every circumstance...is negligence — K7 KIW.. bs: If the 
bailee claims that he does not remember where he placed the 
deposit when the owner of the deposit asks that it be returned, 
this is in and of itself negligence. He is liable to pay the owner 
immediately (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 
4:7; Shulhan Arukh, Hoshen Mishpat 291:7). 


The bailee inconvenienced the owner and compelled him to 
go to court — KT rab FPW: In the case of a bailee who pays 


HALAKHA 
do so, if the deposit is later recovered, the bailee is not entitled 
to the double payment or increase of the item's value. Instead, 
the item is returned to the owner, who returns to the bailee the 
money that he had paid. The inconvenience of a court trial strips 
the bailee of the rights to the profit. In a case where the bailee 
took an oath and then paid, although he inconvenienced the 
owner to come to court for the oath, he is entitled to the double 
payment (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 8:3; 
Tur, Hoshen Mishpat 295). 


for a deposit only after he was taken to court and compelled to 
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The Gemara asks: Is this to say that Rav Nahman holds that after 
property is repossessed in order to pay an unpaid debt based on the 
court’s appraisal of the article’s value, it is returned’ if the debtor 
pays the debt? The Gemara rejects that conclusion: In general, the 
item is not returned. But it is different there, in the case of the 
jewels, as it was an erroneous appraisal, in that the jewels were in 
the possession of the bailee from the outset" and he was merely 
unable to locate them. 


With regard to the reversal of an appraisal, the Sages of Neharde’a 

say: After property is repossessed in order to pay an unpaid debt 

based on the court’s appraisal of the article’s value, it is returned 

to the debtor, provided he repays the debt from the time of the 

appraisal until the twelve months of the year have passed. And 

Ameimar said: I am from Neharde’a, and nevertheless, I hold that 

repossession based on an appraisal of an article’s value can always 

be returned. If the debtor pays his debt, he can reclaim his property 
at any point. The Gemara rules: And the halakha is that reposses- 
sion based on an appraisal can always be returned," due to the fact 

that it is stated: “And you shall do that which is right and good” 
(Deuteronomy 6:18). The owner of property appreciates his prop- 
erty more than another person would. Therefore, once the debtor 

repays his debt to the creditor, legal formalism should not prevent 

return of the debtor's property. 


§ The Gemara clarifies related matters. It is obvious that if the court 
appraised property to repay a debt to a creditor, and this creditor 
went and had the property appraised and repaid his debt to his 
creditor," we say to the second creditor: Your rights are not supe- 
rior to those of the man through whom you came to possess the 
property. Just as the first debtor can repay the debt and reclaim his 
property from his creditor, he can also reclaim the property from 
the creditor of his creditor. Ifa creditor who received appraised land 
sold it or bequeathed it" to his heirs or gave it as a gift, the debtor 
cannot reclaim the land from those who acquired their land. It is 
certain that from the outset, when those people acquired the land, 
it was with the intent to acquire the land itself that they descended 
to it, and it was not with the intent to receive money that they 
descended to the land. 


If the court appraised property to repay a debt to a woman and she 
then married, or if the court appraised property from a woman" 
to repay her debt and she then married and died, since the legal 
status of a husband with regard to his wife’s property is that of a 
buyer, he does not return property that was appraised and repos- 
sessed to pay his wife's debt. And we do not return to him property 
that was repossessed from his wife if he pays her debt. 


This is as Rabbi Yosei bar Hanina said: In Usha the Sages insti- 
tuted that in the case of a woman who sold part of her usufruct 

property’ during the life of her husband" and she died, the hus- 
band repossesses the property from the purchasers. The property 
belongs to the wife, while the profits accrued after marriage belong 

to the husband. Therefore, the woman does not have the right to 

sell the property as long as they are married. If she sold the property 
and died, and her husband is her heir, the Sages instituted that his 

legal status is that of a buyer and not an heir. His rights to the land 

precede those of the subsequent buyers. He repossesses the land 

and reimburses them the sale price of the property. 


BACKGROUND 


Usufruct property — abo %3): A married woman's property is 
divided into two categories, usufruct property and guaranteed 
property. Usufruct property refers to a wife's personal property, 
from which her husband is entitled to derive benefit. It is the 
property that a wife brings to the marriage from her father’s home, 
which is not included in her marriage contract, or property that 
she inherits or receives as a gift after her marriage. This property 
remains hers, and her husband may not sell it, although he is 


property, although he does not bear responsibility if it decreases 
in value, provided that he did not intentionally cause the loss. 
The wife reassumes control of this property if her husband dies 
or divorces her, and any increase or decrease in its value from 
the time that they marry is her gain or loss. If she dies before her 
husband, he inherits the property. Before marriage, the couple 
may arrive at any agreement they wish with regard to usufruct 
property. 


entitled to benefit from its profits. The husband must care for this 


NOTES 


Is this to say that Rav Nahman holds that appraisal 
is returned — V1 KAWT aNd 171207 xv: The 
Ramban says that this is based on a type of a fortiori 
inference: If, in this case, where the owner of the pal- 
ace might not want his palace back, his property is 
returned to him, then all the more so is it returned in 
cases where this directive applies: “And you shall do 
that which is right and good” (Deuteronomy 6:18). 


In that the jewels were in the possession of the 
bailee from the outset - KIPYA 19D MI XPT: 
According to Rashi, this is specifically because it turned 
out that they were never lost. The Ramban and the 
Rambam hold that even if the jewels were actually 
lost, the halakha is no different. 


Bequeathed it — xix: The commentaries explain 
that this term refers to the gift of one on his deathbed 
to a specific person. It does not refer to one who inher- 
ited property after the death of a relative (Ramban; 
Rashba). 


HALAKHA 


An appraisal can always be returned — 117 saw 
oriy: If a court appraises land of a debtor for it to be 
repossessed by a creditor, whether it is unsold property 
or liened property that was sold, if the owner of the 
field eventually accumulates enough money to repay 
the debt, the land is returned to the debtor even if 
several years passed (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 22:16; Shulhan Arukh, Hoshen Mishpat 
103:9). 


It was appraised for a debtor and given to others — 
pms) yay ain dyad mh saw: Land of a debtor that 
was appraised for it to be repossessed by a creditor 
and then appraised again to be repossessed by the 
creditor of the creditor is returned to the first debtor 
if he repays his debt. If the creditor sold it, gave it as a 
gift, or bequeathed it to others, it is not returned to the 
debtor. Others say that if it is inherited by several heirs, 
it is not returned to the debtor. If there is a single heir, 
it is returned (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 22:17; Shulhan Arukh, Hoshen Mishpat 103:10, 
and in the comment of Rema). 


Appraised property to repay a debt to a woman. 

or appraised property from a woman — ay mny 
TONTTIA MW İN.. TONY: If the court appraised land 
to pay a ‘debt to a woman who then married, or if they 
appraised her land to pay her debt and she then mar- 
ried, her husband neither returns the land repossessed 
by his wife if his wife's debtor wants to repay his debt 
nor is her appraised land returned to him if she repays 
her debt, as the legal status of a husband is that of one 
who bought his wife's property. Others say that this 
is the halakha only after his wife dies (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 22:17; Shulhan Arukh, 
Hoshen Mishpat 103:10, and in the comment of Rema). 


A woman who sold part of her usufruct property 
during the life of her husband - *»a24 mAV TXT 
mwa oma abn: If a woman sold her usufruct property 
after she was married, the husband owns the rights to 
the profits accrued from that land for the duration of 
her life, but he has no claim to the land itself. If he dies 
during the lifetime of his wife, the purchasers obtain 
the rights to the profits as well (Rambam Sefer Nashim, 
Hilkhot Ishut 22:7; Shulhan Arukh, Even HaEzer 90:9). 
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HALAKHA 


The debtor authorized to repossess the land for his 
debt — jaina YPX mA: If a creditor receives land in 
payment of a debt and then lends it to the debtor at his 
own initiative, the land is not returned to the debtor if he 
attempts to repay his prior debt with money (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 22:17; Shulhan Arukh, 
Hoshen Mishpat 103:10). 


From when does he consume the produce of that 
land - 5 Dax Dain: If one seizes a field as payment 
for a debt owed him, he consumes its produce after the 
days of proclamation conclude, in accordance with the 
later commentaries, who rule according to Rava in the 
dispute with Abaye (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 22:12 and Maggid Mishne there; Shulhan 
Arukh, Hoshen Mishpat 103:1). 


One who rents a cow from another and this renter then 
lends it to another person — abnewm van m5 IIT 
anh: If one rents a cow and lends it to another, and the 
cow dies or is taken by force while it is in the borrower's 
possession, then the borrower compensates the owner 
for the loss of his cow. This ruling is in accordance with 
the statement of Rabbi Yosei and the conclusion of the 
Gemara. 

If the owner of the cow said to the renter: If you so 
desire, lend the animal to another and you will litigate with 
the borrower, and then the animal dies, the borrower pays 
the renter (Rambam Sefer Mishpatim, Hilkhot Sekhirut 1:6; 
Shulhan Arukh, Hoshen Mishpat 307:5). 
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With regard to a case where the debtor, not the court, authorized 
his creditor to repossess the land for his debt," and now he 
seeks to pay his debt and reclaim it, Rav Aha and Ravina disagree. 
One says: If he pays the debt, the repossession based on the 
appraisal is reversed and he reclaims the land. And one says: The 
repossession based on the appraisal is not reversed. 


The Gemara elaborates: The one who says that the repossession 
based on the appraisal is not reversed holds that this is a full- 
fledged sale, as he authorized the repossession at his own initia- 
tive. Consequently, he cannot retract it. And the one who says 
that the repossession based on the appraisal is reversed holds that 
it is not a full-fledged sale. And the fact that he authorized the 
repossession at his initiative and did not wait to come to court 
for a ruling that his land be repossessed does not make it a full- 
fledged sale. It was only due to his desire to avoid embarrassment 
that he authorized the repossession. 


The Gemara clarifies the halakhot of repossession: And when a 
creditor repossesses the debtor’s land, from when does he con- 
sume the produce of that land?" Rabba said: He consumes the 
produce from the time when the document of authorization 
reaches his possession. ‘This is a document that authorizes him to 
repossess the property of the debtor in payment of the debt wher- 
ever that property is located. Abaye said: He need not wait until 
he receives that document. Rather, the document’s witnesses, 
with their signatures, acquire the debtor's land on his behalf." 
From the moment they sign the document, the land is his. 


Rava said: He consumes the produce from the time when the 
days of proclamation conclude. After property belonging to the 
debtor is located, the court proclaims that the property will be 
auctioned to raise funds to repay the debt. Therefore, even after the 
document of authorization reaches him, the creditor is not entitled 
to the produce, as someone else may purchase it. If the creditor 
enters the highest bid, he is entitled to the produce. 

In the case of one who rents a cow" from 


MI S HNA another, and this renter then lends it to 


another person," and the cow dies in its typical manner, i.e., of 
natural causes, in the possession of the borrower, the renter takes 
an oath’ to the owner of the cow that the cow died in its typical 
manner, and the borrower pays the renter for the cow that he 
borrowed. A renter is exempt in a case of damage due to circum- 
stances beyond his control, including death, but a borrower is 
liable to compensate the owner even for damage due to circum- 
stances beyond his control. Rabbi Yosei said: How does the other 
party, i.e., the renter, do business with and profit from another’s 
cow?" Rather, the value of the cow should be returned to the 
owner. The renter need not take an oath, but the borrower must 
compensate the owner of the cow. 


The document's witnesses with their signatures acquire the 
debtor's land on his behalf - i pat wanna pty: This use of 
language here is symbolic, as since this is a document issued 
by the court, there is no significance to witnesses’ signatures on 
this document. Rather, it means that the writing and signing of 
the court's decision transfers the rights to him. 


One who rents a cow — 719 13171: The early commentaries 
asked: Why is this halakha taught specifically with regard to 
a renter and not with regard to bailees in general? The Ritva 
explains that it is prohibited for other bailees to utilize the 
deposit, but the renter receives the deposit for the express 
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in any event. Consequently, he does not have a vested interest 


purpose of using it. For this reason, it is permitted for him to 
lend it to another person. Others explain that the mishna 
specifically mentions a renter since it was previously stated 
in the Gemara that the legal status of renting is similar to that 
of acquisition for a limited period. The renter has rights to the 
item itself, and when the borrower returns it, he returns it to 
the renter, who may benefit from it (Rashash). 


The renter takes an oath - 1317 yaw: The renter may take 
an oath that he was there at the time that the cow died. If 
he was not there, he can bring the borrower to testify that 
the cow in fact died. The borrower is liable to pay for the cow 


in the outcome of the case, and he may serve as a wi 
(Ritva). 


ness 


How does the other party do business with another’s 
cow - ivan bw inga mino mip mbm tyra: Some explain 
that, according to Rabbi Yosei, the halakha of Rabbi Natan 
applies: If Reuven owes Shimon money and Shimon owes Levi 
money, then Reuven owes Levi money. Since the renter is a 
middleman as far as the animal is concerned, all obligations 
are directly between the owner and the person who was most 
recently in possession of the deposit (see Ritva). 
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CG E M ARA Rav Idi bar Avin said to Abaye: After all, with 


regard to the renter, with what does he 
acquire this cow to the extent that one who borrows the cow from 
him is liable to compensate him if it dies? He acquires it with an oath 
that he took to the owner of the cow that the cow died of natural causes. 


The Gemara asks: But since the acquisition is effected by the renter’s 
oath, let the one who rented his animal for hire say to the renter: 
Remove yourself and remove your oath." I do not want to deal with 
you at all in this case, and I will litigate with the borrower to recover 
my cow. Abaye said to Rav Idi bar Avin: Do you hold that it is with 
an oath that the renter acquires the cow? That is not so, as from the 
moment of the cow's death, the renter acquires the cow. From the 
moment the cow dies in the possession of the borrower, the renter has 
the right to receive another cow in exchange. And this oath that the 
renter takes to the owner of the cow is not required by the halakha. 
Rather, he takes the oath to alleviate the concerns of the owner, so 
that the owner will not suspect him of negligence. Consequently, the 
owner of the cow cannot litigate with the borrower, and even if he 
waives his right to demand an oath from the renter, he is unable to 
receive a cow from the borrower. 


Rabbi Zeira says: According to the halakha in the mishna, there are 
times when the owner pays several cows to the renter. What are the 
circumstances? In a case where the renter rented a cow from him for 
one hundred days, and the owner of the cow then borrowed that 
cow" from the renter for ninety days, and the renter then rented that 
cow from the owner for eighty days, and the latter then borrowed 
that cow from the renter for seventy days, and that cow died within 
the seventy-day period of its borrowing, then for each and every 
occasion of borrowing of the cow, the owner, who then became the 
borrower, owes one cow. Since there were two discrete acts of bor- 
rowing and two discrete acts of rental, the owner owes him four cows, 
two outright as compensation for the borrowed cows that died, and 
two cows for the renter to use for the duration of his rental periods. 


Rav Aha of Difti said to Ravina concerning this halakha: After all, it 
is one cow, and he introduced it into one legal status and removed 
it from another legal status. He removed it from the status of rental 
and he introduced it into the status of borrowing; he removed it 
from the status of borrowing and introduced it into the status of 
rental. How then does the owner pay multiple cows for one cow? 
Ravina said to Rav Aha: And is the cow intact so that the owner could 
say this to the renter: Here is your cow? Since the borrower cannot 
return the cow to the creditor, he is liable to return that which he 
committed to return, and he committed to return two cows, not one. 


Mar bar Rav Ashi said a third opinion: The renter has against the 
owner only a claim of two cows, one for the borrowing done by 
the owner, and one for fulfillment of his rental agreement. This is 
because the category of borrowing is one and the category of rental 
is one." As for the cow that is repayment for the borrowing, the renter 
acquires it completely. And as for the one for the rental, he works 
with it for the duration of its rental period and then he returns it to 
its owner. 


Apropos the situations described in the mishna, Rabbi Yirmeya says: 
If the renter and the borrower each took a false oath and are liable to 
bring offerings for their false oaths, there are times that both are liable 
to bring a sin-offering; 


NOTES 


Remove yourself and remove your oath - sna bar Fas ba: 
Tosafot explains that if the renter is unable to take an oath at all, 
and he provides no witnesses and no other proof, then even 
according to Rabbi Yosei, the borrower litigates with the renter 
and the renter litigates with the owner of the animal. 


The renter rented a cow from him for one hundred days and 
the owner of the cow then borrowed that cow — 73972 ARX 

aby qT nai MxM: According to the Ra‘avad, the Gemara is 
referring to a case where one rented the cow, worked it for ten 
days, and then lent it, with the process repeating itself. The 
Ritva explains that all of these rentals and borrowings occurred 
on one day. 


The category of rental is one — w7 DNX MVS ow: The 
later commentaries discuss whether the statements of Rav 
Aha of Difti and of Mar bar Rav Ashi are one opinion or two 
opinions. The essence of the opinion of Mar bar Rav Ashi is that 
the obligation takes effect with regard to the cow itself and is 
not an abstract obligation. Since there is only one cow, there 
can be liability to pay for only one cow (Shita Mekubbetzet). 
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Perek III 
Daf 36 Amuda 


BACKGROUND 


Sin-offering - nxwn: If one unwittingly commits a trans- 
gression whose punishment is karet when performed inten- 
tionally, he is liable to bring a sin-offering. The transgressor 
must have remained unwitting throughout his performance 
of the act. He brings a female lamb or goat less than one 
year old as his sin-offering. It is slaughtered in the north of 
he Temple courtyard, and its blood is received there. The 
blood is sprinkled on each of the four corners of the altar. 
The fats of the sin-offering are burned on the altar, and its 
meat is eaten by the priests. Other sin-offerings are brought 
by individuals at the conclusion of a period of ritual impurity, 
e.g, a woman after childbirth, as part of the purification 
rites. There are other sin-offerings sacrificed to atone for 
he sins of the community and special sin-offerings brought 
by the communal leaders to atone for transgressions. The 
Gemara here addresses a sliding-scale sin-offering brought 
or violation of an oath. 


Guilt-offering - DWx: A guilt-offering is an offering of the 
most sacred order. It is eaten exclusively by priests on the 
day it is offered and during the following night. The sacri- 
fice of the guilt-offering is fundamentally parallel to that 
of a sin-offering, other than a slightly different procedure 
for the sprinkling of the blood. Like the sin-offering, the 
guilt-offering is a propitiatory offering, brought to gain 
atonement for human failing. 

There are six circumstances when one is obligated to 
bring a guilt-offering. In five of those circumstances, one 
brings a definite guilt-offering, as the sinner is aware that he 
sinned and that he must atone for his conduct or undergo 
purification. The sixth circumstance is where one is uncer- 
tain whether he committed a sin for which he is liable to 
bring a sin-offering. In that case, he brings a provisional 
guilt-offering. 

The Gemara here addresses a case where one takes an 
oath denying a debt and later confesses that he took a false 
oath and owes money. This individual brings a ram as the 
guilt-offering for robbery. 


HALAKHA 


A false oath that involves denial of a monetary matter a 
guilt-offering — DWY% jia nY: In the case of one who 
took a false oath with ‘regard toa deposit, or one who took a 
false oath to exempt himself from a monetary debt, beyond 
repaying the debt to the claimant and adding the one-fifth 
payment, he brings a guilt-offering as atonement. This is 
the halakha whether he took a false oath intentionally or 
unwittingly (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:9). 


A false oath on an utterance of the lips, a sin-offering — 
nUT ONaw wa: If one takes an oath falsely, whether it 
relates to an incident that took place in the past or whether 
it relates to an incident that he plans on performing in the 
future and he fails to do so, it is a false oath. If one took a 
false oath unwittingly, he is liable to bring a sliding-scale 
sin-offering (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:3). 
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there are times that both are liable to bring a guilt-offering; there 
are times that the renter is liable to bring a sin-offering® and the 
borrower is liable to bring a guilt-offering;*" there are times that 
the renter is liable to bring a guilt-offering and the borrower is 
liable to bring a sin-offering. 


The Gemara elaborates: How so? One who takes a false oath that 
involves the denial of a monetary matter is liable to bring a guilt- 
offering." One who takes a false oath on an utterance of the lips 
that involves no denial of a monetary debt is liable to bring a 
sin- offering." 


The Gemara elaborates: There are times that both are liable to bring 
a sin-offering. This is in a case where the cow died in its typical 
manner and the renter and the borrower both said that it died 
due to circumstances beyond his control. A renter, who in any 
case is exempt from paying whether it died of natural causes or due 
to circumstances beyond his control, is liable to bring a sin-offering 
if he took a false oath. A borrower, who in any case is liable to 
pay regardless of the circumstances of its death, is liable to bring a 
sin- offering if he took a false oath. In both cases, the oath involved 
no denial of monetary debt. 


There are times that both are liable to bring a guilt-offering. This 
is in a case where the cow was stolen from a borrower, and the 
renter and the borrower both said that it died due to ordinary 
labor." That is a case where both denied a monetary matter, as 
they are both liable to pay ina case of theft, and both take an oath 
on a claim with which they seek to exempt themselves. 


There are times when a renter is liable to bring a sin-offering and 
a borrower is liable to bring a guilt-offering. This is in a case where 
the cow died in its typical manner and the renter and the borrower 
both said that it died due to ordinary labor. A renter, who in any 
case is exempt, as he is exempt from paying in cases where the ox 
was damaged or died due to circumstances beyond his control, is 
liable to bring a sin-offering, as the false oath involved no denial 
of monetary debt. A borrower, who is liable to pay when the cow 
died in its typical manner and attempted to exempt himself with 
the claim that it died due to ordinary labor, is liable to bring a 
guilt-offering. 


NOTES 


That the renter is liable to bring a sin-offering and the bor- 
rower is liable to bring a guilt-offering - nyna 12iwaw 
Dya Sxiwm: One who takes a false oath or an oath in vain 
violates the severe prohibition: “You shall not take the name 
of the Lord your God in vain” (Exodus 20:7; Deuteronomy 5:11). 
There are many detailed halakhot concerning the atonement 
the Torah affords for certain oath-related transgressions. It is 
stated: “Or if a soul takes an oath clearly to utter with lips to 
do evil, or to do good, whatsoever it be that a man shall utter 
clearly with an oath, and it be hid from him; and, when he 
knows of it, be guilty in one of these things” (Leviticus 5:4). One 
who seeks atonement confesses his sins and brings a she-goat 
or a ewe as a sin-offering. If he is poor, he brings two pigeons 
or two turtledoves. If even that offering is beyond his means, 
he brings one-tenth of an ephah of fine flour. This is known as 
a sliding-scale offering. This is the process of atonement for an 
oath on an utterance. Based on the description in the verse, the 
oath did not benefit the person in any way. Rather, it related to 
either an event that transpired or a personal obligation that 
he accepted. 

With regard to one who takes a false oath by means of which 


he attempts to achieve financial gain, the Torah writes: “If any- 
one sin, and commit a trespass against the Lord...Or have found 

that which was lost, and deal falsely therein, and take an oath 

toa lie. ..Or anything about which he has sworn falsely, he shall 

restore it in full, and shall add the one-fifth part more, thereto. .. 
And his guilt-offering he shall bring, a ram without blemish 

out of the flock” (Leviticus 5:21-25). This is a guilt-offering for 

robbery, and it is brought whether the robbery was intentional 

or unwitting. One brings the offering when he takes a false oath 

with regard to money that he owes for any reason. The details of 
these halakhot are discussed in tractate Shevuot. 


Died due to ordinary labor — Taxy ang TNA: The com- 
mentaries ask: What monetary debt does the borrower deny? 
Doesn't the renter support his testimony, as he corroborates that 
the animal died due to ordinary labor and therefore demands 
nothing from him? They explain that the reference here is to a 
case where each takes an oath separately: If the borrower takes 
an oath in response to the claim of the renter, the borrower is 
liable to pay. If the renter takes an oath only in response to the 
claim of the owner, the renter is exempt (Rosh). 
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There are times when a renter is liable to bring a guilt-offering 
and a borrower is liable to bring a sin-offering. This is in a case 
where the cow was stolen from the borrower, and the renter and 
the borrower both said that it died in its typical manner. The 
renter, who is liable to pay in cases of theft and loss and attempted 
to exempt himself with the claim that it died in its typical manner, 
is liable to bring a guilt-offering. A borrower, who in any case 
is liable to pay, is liable to bring a sin-offering. 


The Gemara asks: What is Rabbi Yirmeya teaching us with this 
systematic presentation of these cases? They are merely details 
based on established halakhic principles. The Gemara answers: His 
statement serves to exclude the opinion of Rabbi Ami," who says: 
With regard to any oath that the judges administer, one is not 
liable to bring a sin-offering for taking a false oath on an utterance, 
as it is stated in the passage concerning the obligation to bring an 
offering for taking a false oath: “Or if a soul takes an oath clearly 
to utter with lips” (Leviticus 5:4). The Gemara infers: The liability 
to bring an offering for taking a false oath applies only to one 
who takes an oath on his own initiative, but not when the oath is 
administered by others. Rabbi Yirmeya teaches us that the halakha 
is not in accordance with the opinion of Rabbi Ami, as one is 
liable to bring a sin-offering for taking a false oath on an utterance 
even if it was administered by another. 


It was stated that there is an amoraic dispute with regard to a bailee 
who conveyed to another bailee" the deposit with which he was 
entrusted. Rav says: He is exempt from payment in the same cases 
in which he is exempt when the deposit is in his possession. And 
Rabbi Yohanan said: He is liable to pay even in cases of damage 
due to circumstances beyond his control. 


Abaye says: According to Rav’s line of reasoning, it is not 
necessary to state his ruling in a case where he was initially an 
unpaid bailee who conveyed the deposit for safeguarding to a 
paid bailee, as in that case the unpaid bailee enhanced the level of 
his safeguarding," since a paid bailee is liable to pay in instances 
where an unpaid bailee is exempt. But even in the case of a paid 
bailee who conveyed the deposit for safeguarding to an unpaid 
bailee, where the paid bailee diminished the level of his safeguard- 
ing, he is exempt. What is the reason? He is exempt because he 
conveyed the deposit to a mentally competent person, thereby 
effectively safeguarded the deposit. 


According to Rabbi Yohanan’s line of reasoning, it is not neces- 
sary to state his ruling in a case where he was initially a paid bailee 
who conveyed the deposit for safeguarding to an unpaid bailee, as 
the paid bailee diminished the level of his safeguarding, since an 
unpaid bailee is exempt in instances where a paid bailee is liable to 
pay. But even in the case of an unpaid bailee who conveyed the 
deposit for safeguarding to a paid bailee, where the unpaid bailee 
enhanced the level of his safeguarding, he is liable to pay. What 
is the reason? He is liable because the owner of the deposit said to 
him: It is not my desire that my deposit be in the possession of 
another bailee." 


As he enhanced the level of his safeguarding — aby mbya 
inpawh: Most of the early commentaries agree that the 
enhancement and diminishment mentioned in this context 
are not stated with regard to the monetary liability of the first 
bailee to the owner. Rather, the assumption is that a paid bailee 
is more meticulous in safeguarding the deposit than an unpaid 


bailee (Ramban; Rashba). 


NOTES 


It is not my desire that my deposit be in the possession of 
another bailee — any "WA 2775 KPE niy pre: Some of the 
early commentaries explain that the bailee must pay because 
the legal status of one who deviates from the desire of the 
owner is that of a robber (Rif). Tosafot explain that it is as though 
the owner stipulated an explicit condition that if the bailee 
deviates from the owner's desires, the bailee is responsible for 
the deposit regardless of what occurs. The Ra’avad explains 
that it is known that there are people whose luck is bad, and 
different accidents befall them. The owner therefore insists that 
his deposit be safeguarded by a specific person. 


HALAKHA 
To exclude the opinion of Rabbi Ami — ‘ax "3771 pron: 
In the case of a bailee who is sued in court and takes an oath 
supporting a false claim, if he garnered no financial gain 
from that claim, he is liable to bring a sin-offering for taking 
a false oath (Rambam Sefer Hafla‘a, Hilkhot Shevuot 7:2, 8:5). 


A bailee who conveyed the deposit to another bailee -— 
anid paw iw: A bailee who conveys a deposit to a dif- 
ferent bailee is liable to pay for damage to the deposit. This 

is the halakha even if the bailee conveys the deposit to a 

bailee who has a higher level of responsibility for the deposit 
and consequently the safeguarding is enhanced, e.g. in a 

case where an unpaid bailee conveys the deposit to a paid 

bailee, as the owners can say: We do not trust the oath of 
the second bailee. Consequently, if it is known that the 

owner regularly entrusts the second bailee with his deposits, 
the first bailee is exempt, provided the level of safeguard- 
ing is not diminished, as it would be in the case of a paid 

bailee conveying a deposit to an unpaid bailee. If the first 
bailee diminished the level of safeguarding, it is a case of 
negligence, and he is liable to pay, in accordance with the 

statement of Rabbi Yohanan and the ruling of Rava (Ram- 
bam Sefer Mishpatim, Hilkhot Sekhirut 1:6 and Sefer Nezikin, 
Hilkhot Nizkei Mamon 4:1; Shulhan Arukh, Hoshen Mishpat 
291:26, 305:5, 396:9). 
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Rav Hisda said: This statement that is attributed to Rav was 

not stated explicitly. Rather, it was inferred from another state- 
ment of his, as it is related: There were these gardeners who each 

day would deposit their spades with a certain old woman. One 

day they deposited their spades with one of gardeners. He heard 

noise from a wedding hall and set out and went there. He depos- 
ited the spades with that old woman. In the time that he went 

and came back from the wedding, their spades were stolen. 


The case came before Rav, and Rav exempted the gardener who 
deposited the spades with the old woman. One who observed 
Rav’s ruling thought that Rav issued that ruling due to the fact 
that a bailee who conveyed a deposit to another bailee is exempt. 
But that is not so. There, in the case of the spades, it is different, 
as the gardeners themselves would deposit their spades with 
that old woman. Since the gardeners cannot claim that it is not 
their desire for their deposit to be in the possession of this old 
woman, the gardener who did so is exempt. 


The Gemara relates: Rabbi Ami sat and stated this halakha. 
Rabbi Abba bar Memel raised an objection to Rabbi Ami from 

the mishna: In the case of one who rents a cow from another, 
and this renter lends it to another person, and the cow dies in 

its typical manner in the possession of the borrower, the halakha 

is that the renter takes an oath to the owner of the cow that 

the cow died in its typical manner, and the borrower pays the 

renter for the cow that he borrowed. And if the statement of 
Rabbi Yohanan is so, let the owner say to the renter: It is not my 
desire that my deposit be in the possession of another bailee, 
and the renter should be liable to pay because he violated the 

owner's wishes. Rabbi Ami said to him: With what are we deal- 
ing here? It is acase where the owner gave the renter permission 

to lend the deposit to another. 


The Gemara asks: If so, the borrower should be required to pay 
the owners, as the owner sanctioned the borrowing. Rabbi Abba 
bar Memel answers: The case in the mishna is one where the 
owner said to the renter: Lend this deposit to another at your 
discretion. Therefore, it is not considered as if the owner lent it 
to the borrower. 


Rami bar Hama raises an objection from a mishna (42a): In the 

case of one who deposited coins with another, and that bailee 

bound it in a cloth and slung it behind him," or conveyed them 

to his minor son or daughter for safeguarding, or locked the 

door before the coins in an inappropriate, i.e., insufficient, man- 
ner to secure them, the bailee is liable to pay for the coins, as he 

did not safeguard the coins in the manner typical of bailees. 


The Gemara infers: The reason he is liable to pay is that he con- 
veyed the coins to his minor children, but if he conveyed them 
to his adult son or daughter he is exempt. Why? Let the owner 
say to him as Rabbi Yohanan said: It is not my desire that my 
deposit be in the possession of another bailee, and therefore 
even if the children are adults the bailee should be liable to pay. 


Rava said: No proof can be cited, as it is clear that in the case of 
anyone who deposits an item with another, 


HALAKHA 


Bound it in a cloth and slung it behind him - pem ms money, even if it is taken from him due to circumstances beyond 
minyh: When money is deposited with a bailee, he must bind his control, as he was negligent (Rambam Sefer Mishpatim, Hilkhot 
it and keep the money pouch in his hand or in his sight. If he did Sheela UFikadon 4:6; Shulhan Arukh, Hoshen Mishpat 291:20). 

not bind it in that way, he bears responsibility for the loss of the 
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it is with the awareness that at times the bailee’s wife and his chil- 
dren will safeguard the item that he deposits it, as the bailee 
cannot be with the deposit at all times. 


The Sages of Neharde’a say: The language of the mishna is also 
precise, as it teaches: Or if he conveyed the coins to his minor son 
or daughter for safeguarding, he is liable to pay. But if he conveyed 
them to his adult son and daughter, he is exempt. By inference, 
one can conclude that with regard to others, it is no different if 
they are adults and it is no different if they are minors. Either way, 
the bailee is liable to pay, as, if there were a difference, let the tanna 
teach: If he conveyed the coins to minors, without qualification. 
The Gemara concludes: Since the tanna specifically addressed the 
case of one’s minor children, learn from the wording of the mishna 
that the difference between minors and adults exists only with 
regard to one’s children. 


Rava says: The halakha is: A bailee who conveyed a deposit to 
another bailee is liable to pay. It is not necessary to say that this is 
the halakha ifhe was a paid bailee who conveyed the deposit to an 
unpaid bailee, as in that case the first bailee diminished the level 
of his safeguarding, as an unpaid bailee is exempt from paying in 
instances where a paid bailee is obligated to do so. But even if it 
was initially an unpaid bailee who conveyed the deposit for safe- 
guarding to a paid bailee, the first bailee is liable to pay. What is 
the reason that he is liable in that case? He is liable, as the owner of 
the deposit can say to him: You are trustworthy to me when you 
take an oath that the item was stolen or lost. That person is not 
trustworthy to me when he takes an oath." 


It was stated that there is an amoraic dispute: In the case of one 
who was negligent in safeguarding an animal, and it went into a 
marsh, where it was susceptible to thieves and predatory animals, 
but it died" in its typical manner despite this negligence, i.e., it was 
neither stolen nor devoured, Abaye says in the name of Rabba: The 
bailee is liable to pay. Rava says in the name of Rabba:" The bailee 
is exempt from doing so. 


The Gemara elaborates. Abaye said in the name of Rabba: He is 
liable to pay, and any judge who does not rule" in accordance with 
this halakha is not a judge. It is not necessary to say that the bailee 
is liable in this case, according to the one who says: In a case where 
the incident was initially through negligence and ultimately by 
accident," one is liable to pay. According to this opinion, it is obvi- 
ous that the bailee is liable to pay. But even according to the one 
who says: If the incident was initially through negligence and ulti- 
mately by accident one is exempt, here the bailee is still liable to 
pay. What is the reason that he is liable? It is because we say: The 
air of the marsh killed the animal." The negligence led to the 
death of the animal, and it was not due to circumstances beyond 
his control. 


NOTES 


It is with the awareness that at times the bailee’s wife and 
his children will safeguard the item that he deposits it - 
VPS MAT PID IAS NYT by: The bailee leaves his own 
property in their care, and the standards for the safeguard- 
ing of others’ property is no greater than the safeguarding 
of his own property (Rabbeinu Hananel). 


That person is not trustworthy to me when he takes an 
oath - nyawa b yom xb PRI: Several conclusions result 
from this rationale. If there were witnesses, the bailee is not 
required to take an oath. Consequently, according to this 
opinion, if he conveys the deposit to another person, he is 
not liable to pay, as the conveyance per se is not an act of 
negligence. There is a dispute with regard to a case where 
the second bailee is no less trustworthy and perhaps even 
more trustworthy than the first. According to Tosafot, since 
he is trustworthy, the owner cannot refuse to accept his 
oath. The Rosh says that there is no general rule with regard 


to this matter, and the owner can say that he does not trust 
even one who is trustworthy. 
Abaye says...Rava says in the name of Rabba - ...”»a% 


WX AAT MAWA KI7..X: It has already been noted that 
it is not necessarily t true that one of them erred about the 
Sage’s opinion. Rather, it is possible that Rabba said one 
statement first and later retracted this and said another 
statement. Similar situations can be found on other occa- 
sions (see Ramban and Ya’avetz). 


Any judge who does not rule - pxt xt NIT bs: This 
language serves to indicate that the ruling is not only in 
accordance with one opinion, which would enable a judge 
to say that he rules in accordance with the contrary opinion. 
Rather, this ruling is in accordance with all opinions. There- 
fore, anyone who rules otherwise is mistaken (Torat Hayyim; 
Maharam Schiff). 


The air of the marsh killed the animal - xax" xhan 
aop: There is no certainty that the air caused the death, as 
animals frequently graze in marshland and are not harmed. 
Nevertheless, since there was negligence at the outset, all 
damage is attributed to that negligence. 


HALAKHA 


It is with the awareness that at times the bailee’s wife and 
his children will safeguard the item that he deposits it — 
pon XAT yy imp nya by: Anyone who deposits an item 
o lives with his family is aware that at times the 
adult members of his household will be the ones safeguarding 
the item. If the bailee entrusted the item to minor members of 
dor to his Canaanite slave (Sma), or if he entrusted 
the item to one who is not a member of his household and is 
y dependent upon him, it is then considered a case 
of a bailee who conveyed a deposit to another bailee, and he is 
Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 


with one w 


his househo 


not financial 


liable to pay 


One was negligent in safeguarding an animal and it went 
into a marsh but it died — nna oad ney ma pws: Ifa baile 
was negligent in safeguarding an animal, and it went into a 
marsh where it died of natural causes, the bailee is exempt. 
Although initially there was negligence, there is no difference 
as far as the Angel of Death is concerned. If one was negligent 
and the animal went into a marsh and was stolen, even if it 
died while in the thief’s possession, the bailee bears responsi- 
bility. This is the halakha even for an unpaid bailee (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 3:10; Shulhan Arukh, Hoshen 
Mishpat 291:9). 


4:8; Shulhan Arukh, Hoshen Mishpat 291:21). 


Initially through negligence and ultimately by accident — 
Da jaio) Ay wo inynn: If the bailee was negligent and 
failed to safeguard the deposit properly, and if the deposit was 
damaged due to circumstances beyond his control, although 
the damage was not caused directly by his negligence, the 
bailee is still liable to pay. If there is absolutely no connec- 
tion between the negligence and the damage, he is exempt 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 3:9; Shulhan Arukh, 
Hoshen Mishpat 291:6 and Sma there). 
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NOTES 


The Angel of Death - nyan syn: Rava holds that although 
the air of the marsh could harm the animal, it is unreasonable 
to assume that it could cause the animal's death. It must 
have been sick before going to the marsh and it happened to 
die there. Some commentaries question Rava's opinion: Why, 
in the case where an animal in the possession of a borrower 
dies due to ordinary labor, is the borrower liable to pay? 
Couldn't he claim that with regard to the Angel of Death, i.e., 
death that occurred through natural causes, other factors are 
irrelevant, and the location of the animal’s death is not taken 
into consideration? They answer that when borrowing an 
item, one explicitly assumes responsibility for any mishap 
that befalls the item and prevents its return to the owner. 


BACKGROUND 

The Angel of Death - man ayn: The Sages distinguish 
between deaths that are the result of an observable cause, 
e.g., an accident or an illness caused by exposure to inclem- 
ent weather, and deaths that have no observable cause, due 
to some internal illness. Only the latter are attributed to the 
Angel of Death. The assumption was that an animal with that 
type of illness will die from it wherever it may be. Neither 
location nor exertion is the primary cause of its death. 


HALAKHA 


If one brought the animal to the edge of a cliff - awn 
ppw wrx: If the bailee took the animal in his charge to 
the edge of a cliff and it fell, this is not considered a circum- 
stance beyond his control, and the bailee is liable to pay. 
If it died there of natural causes, he is exempt (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 3:9; Shulhan Arukh, Hoshen 
Mishpat 291:6). 
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Rava says in the name of Rabba: He is exempt, and any judge 

who does not rule in accordance with this halakha is not a 

judge. It is not necessary to say that the bailee is exempt in this 

case, according to the one who says: In a case where the inci- 
dent was initially through negligence and ultimately by acci- 
dent, one is exempt from payment. According to this opinion, it 
is obvious that the bailee is exempt. But even according to the 

one who says: In a case where the incident was initially through 

negligence and ultimately by accident, one is liable to pay, here 

the bailee is still exempt from payment. What is the reason that 
he is exempt? It is because we say with regard to the Angel of 
Death,™” who causes death by natural causes: What difference is 

there to me if the animal was here, and what difference is there 

to me if the animal was there? The cause of the animal's death 

was natural, and there is no relevance given to the location of the 

death. Consequently, the bailee is exempt. 


The Gemara notes: And Abaye concedes that if the animal 
returned from the marsh to its owner’s house and died there 
that the bailee is exempt. What is the reason that he is exempt? 
He is exempt due to the fact that the animal returned, and since 
it was able to return there is no justification to say that the air 
of the marsh killed it. And Rava concedes that anytime the 
animal was stolen from the marsh and then dies in its typical 
manner in the house of the thief that the bailee is liable to pay. 
What is the reason that he is liable to pay? He is liable because 
even if the Angel of Death spared the life of the animal, itwould 
be standing in the house of the thief due to the negligence of 
the bailee. 


Abaye said to Rava: According to you, who said with regard 
to the Angel of Death: What difference is there to me if the 
animal was here and what difference is there to me if the animal 
was there? How will you explain the exchange between Rabbi 
Abba bar Memel and Rabbi Ami? As there is that objection that 
was raised by Rabbi Abba bar Memel to Rabbi Ami from the 
mishna with regard to one who rents a cow from another, and 
then lends it to another person, and Rabbi Ami answered him: 
It is a case where the owner gave the renter permission to lend 
the deposit. Abaye states his challenge: But according to your 
explanation, let Rabbi Ami say to him that the bailee is exempt 
because with regard to the Angel of Death, what difference 
is there to me if the animal was here, and what difference is 
there to me if the animal was there. If the death would have 
happened regardless of the location of the animal, it makes no 
difference whether it was in the possession of the first renter or 
in the possession of the one he lent it to. 


Rava said to Abaye: According to you, that you teach that a 

bailee who conveyed a deposit to another bailee is liable to pay 
because the owner can claim: It is not my desire that my deposit 

be in the possession of another bailee, there is room to raise 

that objection. But according to me, as I say that a bailee who 

conveyed a deposit to another bailee is liable to pay because the 

owner can claim: You are trustworthy to me when you take an 

oath that the item was stolen or lost; that person is not trust- 
worthy to me when he takes an oath, there is no room to raise 

that objection at all. 


Rami bar Hama raises an objection to the opinion of Abaye 
from a mishna (93b): If one brought the animal to the edge of 
a cliff" and it fell, that is not considered an accident, and he 
is liable to pay. One may infer that if he brought it to the edge 
of the cliff and it died in its typical manner, that is considered 
an accident and he is exempt. But why? Let the owner of 
the animal say to the bailee: It is the air of the mountain that 
killed it, or: The exhaustion from climbing the mountain 
killed it. 
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The Gemara rejects this: With what are we dealing here? It is with 
a case where the bailee took the animal to a bountiful and high- 
quality pasture. Since shepherds typically herd their flocks there, 
taking the animal there is not negligent. The Gemara asks: If so, then 
the bailee should be exempt even if the animal fell. The Gemara 
answers: He is liable to pay because he should have subdued the 
animal to prevent it from falling, and he did not subdue it. 


The Gemara asks: If so, say the first clause of the mishna: If the 
animal climbed to the top of a cliff and fell, it is a circumstance 
beyond his control and he is exempt. Shouldn't he be liable, since 
he was required to subdue it and prevent it from falling? The 
Gemara answers: No, it is necessary for the tanna to say that the 
bailee is exempt only in a case where the animal overpowered 
him and ascended" and the animal overpowered him and 
descended. Although he attempted to prevent the animal from 
falling, it overpowered the bailee and fell. 


§ The mishna teaches that Rabbi Yosei said: How does the other 
party do business with and profit from another's cow? Rav Yehuda 
says that Shmuel says: The halakha is in accordance with the 
opinion of Rabbi Yosei. Rav Shmuel bar Yehuda said to Rav 
Yehuda: You told us in the name of Shmuel that Rabbi Yosei 
was in disagreement with the first tanna 


even in the first mishna in this chapter, and Rabbi Yosei holds that 
even when a bailee pays for the deposit and chooses not to take an 
oath, the thief pays the double payment to the owner. Is the halakha 
in accordance with his opinion even in that case, or is the halakha 
not in accordance with his opinion? Rav Yehuda said to him: 
Rabbi Yosei was in disagreement even in the first mishna in this 
chapter, and the halakha is in accordance with his opinion even 
in the first mishna. 


It was also stated that the amora’im in Eretz Yisrael disagreed about 
this matter. Rabbi Elazar says: Rabbi Yosei was in disagreement 
even in the first mishna and the halakha is in accordance with his 
opinion even in the first mishna. And Rabbi Yohanan says: Rabbi 
Yosei conceded in the first mishna because the bailee already paid 
and acquired the animal. 


The Gemara questions the formulation of Rabbi Yohanan’s state- 
ment: If he paid, yes, the thief pays the double payment to him; if 
he did not pay, no? But doesn’t Rabbi Hiyya bar Abba say that 
Rabbi Yohanan himself says: When the mishna says: If the bailee 
paid, it does not mean that he actually paid; rather, once the bailee 
said: I hereby choose to pay, even ifhe did not yet actually pay, he 
acquired the double payment? The Gemara answers: Emend the 
statement of Rabbi Yohanan and say: Rabbi Yosei conceded in 
the first mishna because the bailee already said: I hereby choose 


to pay. 


MI SHNA If one said to two people: I robbed one of 


you of one hundred dinars, but I do not 
know from which of you I took the money, or if one said to two 
people: The father of one of you deposited one hundred dinars 
with me," but I do not know the father of which of you he is, then 
he gives one hundred dinars to this person and one hundred 
dinars to that person. This is because there is no way to determine 
which of them is entitled to the money, and he admitted his 
obligation at his own initiative." 


NOTES ————_—_—_—__- 
Overpowered him and ascended - andy) jnapnw: This 
phrase is ostensibly superfluous. The Ra’avad explains 
that since the animal overpowered him and ascended 
the mountain, the bailee did not attempt to restrain it 
when it sought to descend, as he feared falling down the 
mountain himself. 


NOTES 


The father of one of you deposited one hundred dinars 
with me - maa h -»pat D21 any bw war: The language 
employed here: The father of one of you, indicates that 
there are no claimants to the money. Rather, he admits his 
debt at his own initiative, as explained in the Gemara. This 
situation is likelier in a case of robbery, as the victims do not 
know who robbed them of their belongings. In the case 
of a deposit, it is unlikely that one completely forgot with 
whom he deposited the money. Therefore, the mishna 
states that this is a case where one’s father deposited the 
money (Ritva). 


HALAKHA 


One who robbed and does not know from whom he 
robbed — bry aia yT ae Diw on: If one said to two 
people: | robbed one of you of one hundred dinars, but | 
do not know which of you | robbed, he gives one hundred 
dinars to the two of them and they divide it. If the robber 
seeks to fulfill his obligation to Heaven, he gives one hun- 
dred dinars to each. That is the ruling when those people 
do not claim the money from him. If each claims that the 
one hundred dinars were robbed from him, and he admits 
that he robbed them of the money but he does not know 
which of them he robbed, he pays one hundred dinars 
to each. The Rema adds that if he robbed one of them of 
one hundred dinars and the other of two hundred dinars, 
and each of them claims the two hundred dinars, he pays 
both, as the halakha is not in accordance with the ruling 
of the mishna, which is in accordance with the opinion 
of Rabbi Tarfon. Rather, it is in accordance with the opin- 
ion of Rabbi Akiva (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 4:10; Shulhan Arukh, Hoshen Mishpat 365:2). 
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HALAKHA 


Two people who deposited money with one person, 
etc. = 131 IN byy YPPY DIW: In a case where two 
people deposited money with one person, one deposit- 
ing one hundred dinars and one depositing two hundred, 
and they each claim that they deposited two hundred 
dinars, and the bailee says he does not know which of them 
deposited two hundred, each takes an oath that he depos- 
ited two hundred dinars, and the bailee pays two hundred 
to each. The bailee loses one hundred dinars because he did 
not mark the deposits to indicate to whom they belonged. 
If their claims are uncertain, he is required to pay no more 
than one hundred dinars to each one according to human 
law. If he seeks to fulfill his obligation to Heaven, he pays 
two hundred to each of them. 

If they deposited their money in one bundle, and each 
claims that the two hundred dinars are his, the bailee gives 
each one hundred dinars and the remainder remains in his 
possession until Elijah comes or until one of them admits 
that the two hundred dinars belong to the other. The Rema 
says that it is placed with the court. Since the two deposi- 
tors trusted each other, as they deposited the money in 
one bundle, it was not incumbent upon the bailee to note 
who deposited the larger sum. Therefore, the bailee need 
not pay more than one hundred dinars to either, even if he 
seeks to fulfill his obligation to Heaven. The Rema, citing 
the Rosh, maintains that even in this case, if their claims 
are certain and he seeks to fulfill his obligation to Heaven, 
he pays two hundred dinars to each (Rambam Sefer Mish- 
patim, Hilkhot Sheela UFikadon 5:4; Shulhan Arukh, Hoshen 
Mishpat 300:1). 


Two vessels, one expensive and one inexpensive - 2” 
bin ? oba: If two people deposit vessels with one bailee, 
with one depositing an expensive vessel and the other 
depositing an inexpensive vessel, and each claims that he 
deposited the expensive vessel, the bailee gives the expen- 
sive vessel to one and the value of the expensive vessel to 
the other. If they brought their vessels in one bundle and 
did not suspect each other, he gives the small vessel to 
one and the value of the small vessel to the other, and the 
rest remains in the bailee’s possession until Elijah comes or 
until one of them admits that the large vessel belongs to 
the other, in accordance with the opinion of Rabbi Akiva 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 5:4; 
Shulhan Arukh, Hoshen Mishpat 300:2). 


BACKGROUND 

Until Elijah comes — amg av Jy: In unresolved mone- 
tary matters, e.g., an unclaimed lost item or an item claimed 
by two people, the court may rule that the item will remain 
in the possession of the court or a third party indefinitely, 
until the advent of Elijah the Prophet, i.e., until the matter 
can be resolved prophetically. Elijah will not establish new 
halakhot; rather, he will provide proof leading to resolution 
of unresolved matters. 
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In the case of two people who deposited money with one person," 
and this one deposited one hundred dinars and that one deposited 
two hundred dinars, and when they come to collect their deposit, 
this one says: My deposit was two hundred dinars, and that 
one says: My deposit was two hundred dinars, the bailee gives 
one hundred dinars to this one and one hundred dinars to that 
one. And the rest" of the money, i.e., the contested one hundred 
dinars, will be placed in a safe place until Elijah comes? and 
prophetically determines the truth. 


Rabbi Yosei said: If so, what did the swindler lose? He lost noth- 
ing by claiming the one hundred dinars that belongs to another, and 
he has no incentive to admit the truth. Rather, the entire deposit 
will be placed in a safe place until Elijah comes. As his fraud will 
cause him to lose even the one hundred dinars that he deposited, 
perhaps he will be discouraged from making a fraudulent claim. 


And likewise, if two people deposited two vessels, one worth one 
hundred dinars and one worth one thousand dinars," and this 
one says: The expensive vessel is mine, and that one says: The 
expensive vessel is mine, the bailee gives the small vessel to one 
of them, and from the proceeds of the sale of the large vessel he 
gives the value of the small vessel" to the other, and the rest of the 
money is placed in a safe place until Elijah comes. Rabbi Yosei 
said: If so, what did the swindler lose? Rather, the entire deposit, 
i.e., both vessels, are placed in a safe place until Elijah comes or 


one of them admits his deceit. 
G E M A From the fact that the mishna teaches 
that if the bailee does not know whom he 
robbed, he gives one hundred dinars to this one and one hundred 
dinars to that one, apparently, in cases of uncertainty, we expro- 
priate property’ and return it to those claiming it. And we do not 
say: Establish the money in the possession of its owner. In this 
case, the bailee is currently the owner of the money, but the money 
is not left in his possession. 


And raise a contradiction from the continuation of the mishna: In 
the case of two people who deposited money with one person, and 
this one deposited one hundred dinars and that one deposited two 
hundred dinars, and when they come to collect their deposit, this 
one says: My deposit was two hundred dinars, and that one says: 
My deposit was two hundred dinars, the bailee gives one hundred 
dinars to this one and one hundred dinars to that one. And the 
rest of the money will be placed in a safe place until Elijah comes 
and prophetically determines the truth. 


NOTES 


The bailee gives one hundred dinars to this one and one 
hundred dinars to that one and the rest, etc. — 713 mY mi 
AD WEN TI aby: The Ramban asks: Why not rule as follows: 
Since they each claim that he owes them money, and he is 
unable to take an oath to counter either of their claims, he pays 
two hundred dinars to each, based on the principle: One who 
is unable to take an oath is required to pay? He answers that it is 
only in the case of a partial admission that one is required to take 
an oath that he is exempt from paying the remainder, due to 
the concern that he is keeping that sum. But in this case, where 
he is willing to pay the entire sum of the deposit, and there is 
no concern that he is keeping the money, he is not required to 
take an oath. Similarly, the Riva says that there is no adjudication 
between the bailee and the depositors. Rather, it is between the 


depositors themselves. 


And from the proceeds of the large vessel he gives the value 
of the small vessel — jt 127 } wna bins ‘Jima: Rashi appears to 
explain that he actually breaks the large vessel and gives the 
other a piece of it that has the value of the small vessel, as it 
says in the Gemara later that the large vessel is lost. The Ritva 
explains that he sells the large vessel. The loss to the owner is 
that he cannot recover the vessel intact. The Meiri states an 
explanation that bridges these two opinions, noting that if it is 
a vessel from which a part can be broken without destroying the 
vessel, he should do so. If the entire item would be destroyed, 
he should sell it. 


Apparently in cases of uncertainty we expropriate property — 
Kaian PPE xap MiB: The Ramban explains that this itself 
is the question: How can it be said that we expropriate property 

in cases of uncertainty when, according to the opinions of Rav 

Nahman and Rabbi Yohanan, one who responds to a claim and 

says: | do not know, is exempt from payment? 
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The Sages said to the one who raised the contradiction: Are you 

raising a contradiction between the halakha stated in the case of a 

deposit and the halakha stated in the case of a robbery? In the case 

of robbery, where one transgressed a prohibition, the Sages penal- 
ized him" and ruled that he must pay both possible robbery victims. 
In the case of a deposit, where he did not transgress a prohibition, 
the Sages did not penalize him. 


And they raised a contradiction between the halakha stated in the 
case of a deposit and the halakha stated in the case of a deposit, and 
they raised a contradiction between the halakha stated in the case 
of a robbery and the halakha stated in the case of a robbery. There 
is a contradiction between the halakha stated in the case of a deposit 
and the halakha stated in the case of a deposit, as is it taught in the 
first clause of the mishna: Or, if one said to two people: The father 
of one of you deposited one hundred dinars with me, but I do not 
know the father of which of you he is, he gives one hundred dinars 
to this person and one hundred dinars to that person. The Gemara 
raises a contradiction from the continuation of the mishna cited 
above: In the case of two people who deposited money with one 
person, the contested sum is placed in a safe place until Elijah comes. 


Rava said: In the first clause of the mishna, in the case where the 
bailee receives money from the father of one person, he becomes 
like one with whom they deposited sums of money in two separate 
bundles, as the bailee should have been discerning with regard to 
who gave him the money. His failure to do so constitutes negligence, 
and therefore he pays the sum to both claimants. In the latter clause 
of the mishna, in the case where he receives money from two people, 
he becomes like one with whom they deposited sums of money in 
one bundle, as there is no expectation that he should have been 
discerning. It is a case where they both deposited their money 
together at one time, as the bailee says to them: If you yourselves 
were not suspicious of each other, should I be suspicious? There- 
fore, he is required to pay them only the sum that they can prove is 
theirs. 


And they raised a contradiction between the halakha stated in the 
case of arobbery and the halakha stated in the case of a robbery. It 
is taught here: If one said to two people: I robbed one of you of 
one hundred dinars, but I do not know from which of you I took 
the money, or if one said to two people: The father of one of you 
deposited one hundred dinars with me, but I do not know the 
father of which of you he is, then he gives one hundred dinars to 
this person and one hundred dinars to that person. 


The Gemara raises a contradiction from a mishna (Yevamot 118b): 
If one robbed one of five people and he does not know which of 
them he robbed, and this one says: He robbed me, and that one 
says: He robbed me, the robber places the stolen item between 
them and withdraws from them; this is the statement of Rabbi 
Tarfon. Apparently, contrary to the mishna, we do not expropriate 
property due to an uncertainty and return it to those claiming 
it, and instead we say: Establish the money in the possession of 
its owner. 


The Gemara asks: And from where is it known that the mishna here 
is in accordance with the opinion of Rabbi Tarfon? Perhaps the 
mishna is in accordance with the opinion of Rabbi Akiva, who holds 
the robber must pay each of the five possible victims, and there is no 
contradiction at all. The Gemara answers: It is known that the mishna 
here is in accordance with the opinion of Rabbi Tarfon, as it is taught 
ina baraita concerning the halakha taught in that mishna, in tractate 
Yevamot: Rabbi Tarfon concedes that in a case where a robber says 
to two people: I robbed one of you of one hundred dinars, but I 
do not know which of you it was, he gives one hundred dinars 
to this person and one hundred dinars to that person, as he has 
already admitted his obligation on his own. There is an apparent 
contradiction between the two statements of Rabbi Tarfon. 
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In the case of robbery where one transgressed a prohi- 
bition the Sages penalized him - DIP KPPN 13yb} 


ains that here, in a case where one 
igation to Heaven, the term penalized 


is inappropriate. Since he transgressed a prohibition, he 
must fulfill that ob 


igation in its entirety. The Rosh asks: 
penitent thief in accordance with the 


tituted for the penitent, by which the Sages 
instituted several 


eniencies to encourage thieves and 


uted. 


urn that which they stole? He answers that 
when the robber returns the principal, this ordinance was 
instituted to allow him to pay for the stolen item rather 
than returning it. But in a case where the victim would 
lose even the principal, the ordinance for the penitent 
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Perek III 
Daf 37 Amud b 


NOTES 


Silence here is not tantamount to admission - K371 ApNw 
AX TIAD wh: One can learn from here that silence i is not tan- 
tamount to admission in every case. At times, one’s silence is 
attributable to his considering his response, and certainly one 
should not bear responsibility because he does not respond 
quickly (Rosh). 


And the robber should place it — m3": The robber does not 
eave the money in his possession. Rather, he places it in the 
possession of the court (Rashba). He cannot retain the money 
in his possession, because as long as it is in his possession he 
has not fulfilled the mitzva of returning it. He removes the 
money from his possession, allowing the claimants to plead 
heir cases before the court, and whoever proves his claim 
akes the money. Some explain that the robber places the 
money before them and they place it before the court, as is 
he practice with a lost item (Ra’avad). 
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The Gemara answers: There, in the mishna where one robbed 
one of five people of money, it is referring to a case where the 
claimants demand payment from him. He is required to pay 
them only one hundred dinars, as the burden of proof rests upon 
the claimant. By contrast, here, i.e., in this mishna and the state- 
ment of Rabbi Tarfon in the baraita, it is referring to a case where 
the robber comes to fulfill his obligation to Heaven. Only by 
returning the money to the person he robbed can he atone for his 
transgression. Therefore, he goes beyond the halakhic require- 
ment and pays both claimants. The Gemara notes: The language 
of this mishna is also precise, as the tanna teaches: Because he 
admitted his obligation at his own initiative. The Gemara affirms: 
Learn from the wording of the mishna that this is the explanation 
of the mishna. 


With regard to returning stolen money, the Master said: There, 
it is referring to a case where the claimants demand payment 
from him. The Gemara asks: And the other person, the thief, 
what does he claim in response? Rav Yehuda says that Rav says: 
The other person is silent, as he does not know to whom he owes 
the money. Rav Mattana says that Rav says: The other person 


screams and says to each of the claimants: I do not recognize you 
and I find no basis for your claim. The Gemara comments: The 
one who says that the other screams holds that he need not 
return the money to each of them if he is screaming that he does 
not accept their claims. But a reaction of silence is tantamount 
to admission that the demands of the claimants are legitimate. 
And the one who says that the other is silent holds that the 
silence here is not tantamount to admission," as the robber 
could say to him: The fact that I was silent to each and every 
one of the claimants is because I said: Perhaps this is he, the 
robbery victim, but I do not admit that I owe money to more 
than one person. 


The Master said: The robber places the stolen item between 

them and withdraws from them. The Gemara challenges: And 

do all of them take it and go, possibly resulting in the robbery 
victim losing his property? But doesn’t Rabbi Abba bar Zavda 

say that Rav says concerning found items: In any case of uncer- 
tainty whether the placement of a found item was deliberate, the 

finder may not take the item ab initio, and if he took it, he 

should not return it to one who claims ownership without con- 
clusive proof? Here too, the robber should keep the money until 

one of the claimants provides conclusive proof that the money is 

his. Rav Safra says: The baraita means: And the robber should 

place it" in his possession or before the court. 


Abaye said to Rava: In disputing Rabbi Tarfon’s opinion with 
regard to one who robbed money from one of five people, did 
Rabbi Akiva say: This is not the way to spare him from trans- 
gression; he is not considered to have returned the stolen item 
until he pays the value of the stolen item to each and every 
one of the five? Apparently, in his opinion, in cases of uncer- 
tainty, we expropriate property and return it to those claiming 
it, and we do not say: Establish the money in the possession 
of its owner. 


sax by yoy man bei stn 
AnD OT DMX J27 wT 
DVI DKI wT) AW 
tin DN) bx we na yan 
AT -MDPY 197 WX) apn 

HAPS ODIITY Wa a 


TR NRP NEY - ONT AY wa 
KT KAW, 2 — MBA TS 
nots ow) vox KITT pma 
KT NOW KAWT TIA DIN IMS) 

m my mm mh ia aap) 


ANP — NI DpH ATT WT 
TINA ASW DAT KTT Ay 
YN) TID DDN ann rans mw) 
wb, min xb DOD TX VTP 

as Ta XDpY rat 


(NIM NIT NAW) KW! MD 
KI Tip) Anis pysin np KYT 
TY PS VAIN MKT ITAN 

DVS WK AN 


my my NI A? NIPIN NT 
Dy 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara raises a contradiction from a mishna (Bava Batra 158b): 
A house collapsed on a person and on his mother," and it is unclear 
which of them died first. The son’s heirs say: The mother died first 
and her property was inherited by her son, who then died, and 
therefore the heirs of the son inherit the property of both. And the 
mother’s heirs say: The son died first, and therefore the mother’s 
heirs should inherit all of her property. In this case, both these 
tanna’im, Beit Shammai, and those tanna’im, Beit Hillel, agree that 
they should divide the disputed property, although they disagree 
in similar cases. And Rabbi Akiva said: I concede’ in this case 
that the property retains its previous ownership status. Apparently, 
Rabbi Akiva himself holds that property is not removed from one’s 
possession in cases of uncertainty. 


Rava said to Abaye: There, in the case where the house collapsed, it 
is where there is an uncertain claim and an uncertain claim, as 
neither party knows what transpired. By contrast, in a case where 
one robbed money from one of five people, it is a case where there 
is a certain claim and an uncertain claim, as the robber does not 
know from whom he robbed the money, but the victims’ claims are 
based on certainty. The Gemara challenges: But in the mishna here, 
where one said to two people: Irobbed one of you of one hundred 
dinars, but I do not know from which of you I took the money, it is 
a case where there is an uncertain claim and an uncertain claim, 
and it is taught: He gives one hundred dinars to this person and 
one hundred dinars to that person. 


The Gemara asks: And from where is it known that the mishna here 

is in accordance with the opinion of Rabbi Akiva? The Gemara 
answers: This is known, as it is taught in a baraita concerning the 
halakha taught in that mishna: Rabbi Tarfon concedes that in a 
case where one says to two people: I robbed one of the two of you 
of one hundred dinars and I do not know from which of you I 
robbed the money, the robber gives one hundred dinars to each of 
them. To whom does Rabbi Tarfon concede? Is it not to Rabbi 
Akiva, who is his usual disputant? 


The Gemara asks: And from where is it known that in the mishna it 
is a case where there is an uncertain claim and an uncertain claim? 
Perhaps the victims are certain that they were robbed. The Gemara 
answers: This is unlikely for several reasons. One, it is not taught in 
the mishna that they demand payment from him. And further- 
more, didn’t Rabbi Hiyya teach in a baraita that the mishna is 
referring to a case where this party says: I do not know, and that 
party says: I do not know, indicating that these are uncertain claims? 


The Gemara resolves the contradiction between the statements of 
Rabbi Akiva: Didn’t we establish the mishna as referring to a case 
in which the robber is coming to fulfill his obligation to Heaven? 
Therefore, the robber gives one hundred dinars to each, although he 
has no legal obligation to do so, as they made uncertain claims. 


A house collapsed on a person and on his mother - bay 
jax by voy mam: If a house collapsed on a mother and son, 
and the son's heirs claim that the mother died first, and the 
mother’s heirs claim that the son died first, then the property 


HALAKHA 
of the mother is inherited by her heirs, as they are certainly her 
heirs. This ruling in accordance with the opinion of Rabbi Akiva 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 5:6; Shulhan Arukh, 
Hoshen Mishpat 280:10). 


| concede -— 


33% MT: Rashi explains that Rabbi Akiva says this 
because he was affiliated with Beit Shammai. The Rosh dis- 
agrees and proves from several sources that this is not the case. 
He explains that either Rabbi Akiva anomalously explains the 


NOTES 
halakha according to Beit Shammai in this case, or, because 
the baraita stated: Both these and those concede, Rabbi 
Akiva expressed his opinion employing a similar formulation: 
| concede. 
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NOTES 


Everyone concedes in the case of two people who 
deposited animals with a shepherd - m'in Son 
mah byy yppaTw Dwa: Rashi explains here that one 
of them deposited one lamb and the other depos- 
ited two. The early commentaries question different 
aspects of his explanation. The Ba'al HaMaor explains 
that according to Rashi, the fact that he places the 
lamb among them and does retain it, as in the case 
of the third one hundred dinars in the mishna, is due 
to the fact that he does not wish to exert himself and 
tend to the animal. 


HALAKHA 

Everyone concedes in the case of two people who 
deposited animals with a shepherd - m'in Son 
myinbyx yppaTw Dwa: If two people each deposited 
an animal with a shepherd and one of the animals died, 
and the shepherd does not know who was the owner 
of the sheep that died, he pays both sheep owners. If 
they were placed in the herd without the knowledge 
of the shepherd, he places the animal with the sheep 
owners and leaves. The animal remains in abeyance 
until one admits that it belongs to the other or they 
agree to divide it, in accordance with the opinion of 
Rava (Rambam Sefer Mishpatim, Hilkhot Sheela UFika- 
don 5:4; Shulhan Arukh, Hoshen Mishpat 300:4). 


Perek III 
Daf 38 Amuda 


BACKGROUND 

Teaches not only this but also that — 2p it 9X it xd: 
Occasionally the mishna cites a series of cases, the first 
of which seems superfluous. In those instances, the 
Gemara may explain the inclusion of the seemingly 
superfluous first clause on stylistic grounds. The expres- 
sion used in those cases is: The tanna first teaches the 
obvious case and then the less obvious case, indicating 
that this halakha applies not only in the obvious case 
but even in the less obvious case. 


NOTES 

Even if it is lost - pats 7 toons: The term: Even, 
alludes to the fact that there are other cases where one 
must make certain not to touch it, e.g., in a case where 
is a significant rise in the price of the deposited items, 
and were he to sell it the owner would realize a signifi- 
cant profit. Nevertheless, it is prohibited for the bailee 
to touch the deposit (Likkutei Hever ben Hayyim). 
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Ravina said to Rav Ashi: And did Rava say that in every case 
where the deposits are given in two separate bundles that the bailee 
should have been discerning with regard to the identity of the ones 
giving him the deposits? But didn’t Rava say, and some say that it 
was Rav Pappa who said: Everyone concedes in the case of two 
people who deposited animals with a shepherd," that if each 
claims that his deposit included a greater number of animals than 
that of the other, the shepherd places the animals among them 
and leaves? Rav Ashi said to Ravina: There, it is referring to a case 
where the shepherds deposited animals in the shepherd’s flock 
without his knowledge. Clearly there is no expectation that the 
shepherd will discern how many animals belong to each party. 


The mishna teaches: And likewise, in the case of two people who 
deposited two vessels, one worth one hundred dinars and one 
worth one thousand dinars, and each of the claimants claims that 
the expensive vessel is his, the bailee gives the small vessel to one 
of them, and from the proceeds of the sale of the large vessel he 
gives the value of the small vessel to the other, and the rest of the 
money is placed in a safe place until Elijah comes. The Gemara 
comments: And it is necessary for the tanna to cite both the case 
of money and the case of vessels. 


The reason is that if the tanna had taught us this first case with 
regard to money alone, one would conclude that it is in this case 
that the Rabbis say that each party receives one hundred dinars, 
and one hundred dinars is kept in a safe place, because in this 
case there is no loss. But in that case of the vessels, where there is 
a loss of the large vessel, as it must be broken or sold in order to 
pay the value of the small vessel to the other party, say that they 
concede to Rabbi Yosei that both vessels are kept in a safe place. 
And had the dispute been stated only in that case of vessels, one 
would conclude that it is in that case that Rabbi Yosei said that 
both vessels are kept in a safe place. But in this case of money, say 
that he concedes to the Rabbis. Therefore, it is necessary to cite 
both cases. 


The Gemara asks: But isn’t the reason for the opinion of Rabbi 
Yosei as he stated in the mishna: Due to the loss of the fraud? It 
is not due to the fact that the vessel will not remain intact. Con- 
sequently, there is no reason to believe that Rabbi Yosei would 
concede to the Rabbis in the instance where money was deposited. 
Rather, both of the cases are necessary according to the Rabbis. 
And although the first case could have been inferred from the 
second case, the tanna teaches the mishna employing the style of: 
Not only this but also that,’ i.e., the mishna began with an obvious 
example and continued with a more novel one. 


MI S HNA In the case of one who deposits produce 


with another, even if it is lost" due to 
spoilage or vermin, the bailee may not touch it, as it is not his. 
Rabban Shimon ben Gamliel says: He sells it before the court, 
as by doing so he is like one returning a lost item to the owner, 
since through its sale he prevents the owner from losing the value 
of his produce. 


One who deposits produce with another even if it is lost - 
pra jd yong ian Syne niva Ppa: In a case where one depos- 
ited produce with another, even if the produce continues to spoil, 
the bailee may not touch it. That is the ruling when its rate of 
deterioration is standard. If the rate of deterioration is greater 
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HALAKHA 


than the standard rate, the bailee must inform the owner if the 
owner is in the city. If not, the bailee sells the produce in court, in 
accordance with the opinion of the Rabbis and the ruling of Rabbi 
Yohanan (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 7:1; 
Shulhan Arukh, Hoshen Mishpat 292:15). 
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G E M A What is the reason that the first tanna said 
that the bailee should not touch the produce? 
Rav Kahana says that it is based on the principle: A person prefers 
a kav’ of his own" produce to nine kav of another’s produce. Con- 
sequently, despite the spoilage, the owner prefers that the bailee not 
touch the produce. Rav Nahman bar Yitzhak says: We are con- 
cerned that perhaps the one who deposited the produce rendered 
it teruma and tithe for produce in another place," resulting in the 
buyer consuming produce that is teruma and tithe inappropriately. 


The Gemara raises an objection from a baraita: In the case of one 
who deposits produce with another, the bailee may not touch it, 
and therefore the owner may render it teruma or tithe for produce 
in another place. Granted, according to Rav Kahana, this is the 
reason that the tanna teaches: And therefore the owner renders 
them teruma. The concern that the owner may render the produce 
teruma and tithe is not the reason why the bailee may not sell it, and 
the halakha that the owner may render the produce teruma and tithe 
results from the halakha that the bailee may not sell it. 


But according to Rav Nahman bar Yitzhak, what is the meaning of 
the term therefore? According to his explanation, the fact that the 
owner may render the produce teruma and tithe is the very reason 
why the bailee may not sell the produce. The Gemara explains: This 
is what the tanna is saying: Now that the Sages said that the bailee 
may not sell the produce due to the fact that we are concerned that 
perhaps the owner had rendered it teruma, the owner can be confident 
that the produce is still in the possession of the bailee. Therefore, the 
owner may render it teruma and tithe for produce in another place 
even ab initio. 


Rabba bar bar Hana says that Rabbi Yohanan says: The dispute 
in the mishna is in a case where the produce deteriorates at its stan- 
dard rate of deterioration. But if the produce deteriorates at a rate 
greater than its standard rate of deterioration, everyone agrees that 
the bailee sells it before the court. 


The Gemara comments: Rabbi Yohanan certainly disagrees with the 
opinion of Rav Nahman bar Yitzhak, as the concern that the owner 
might have rendered the produce teruma or tithe applies regardless 
ofthe rate of deterioration. The Gemara asks: Shall we say that Rabbi 
Yohanan disagrees with the opinion of Rav Kahana? The Gemara 
answers: When Rav Kahana says that one prefers his own produce, 
it was in a case where the produce deteriorates at its standard rate 
of deterioration that he says it. When the rate of deterioration is 
accelerated, he would agree that the bailee sells the produce. 


The Gemara asks: But didn’t Rav Kahana say: A person prefers a 
kav of his own produce to nine kav of another’s produce? This 
indicates that even if the rate of deterioration was accelerated, one 
prefers his own produce, as in the case he describes eight-ninths of 
the produce is lost. The Gemara answers: This expression is merely 
an exaggeration," and actually one prefers his own produce only 
when its rate of deterioration is standard. 


NOTES 
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BACKGROUND 
Kav - 37: This is a basic unit of measurement from which 
many smaller units are determined. It is equivalent to 
one-sixth of a se'a or twenty-four egg-bulks. 


A person prefers a kav of his own - bw apa AYH DIK: Some 
explain that because he labored to grow the produce, it is more 
beloved to him. This concept is known in modern terminology 
as the endowment effect, by which people ascribe more value 
o items merely because they own them. The Rashba discusses 
whether there is a different halakha with regard to produce 
hat one purchased and did not grow. Others explain that the 
preference is due to the fact that the labor of one’s hands is 
blessed, which is not the case with regard to items that are not 
his (Hokhmat Manoah). 


Perhaps the one who deposited the produce rendered it 
teruma and tithe for produce in another place — jxvY xow 


anx nipa by wym man Ppa: This means that when the 
owner of the produce has additional non-sacred produce from 
which he must separate teruma and tithes, instead of separat- 
ing teruma and tithes from produce in his possession, he may 
mentally separate the produce in the possession of the bailee 
as teruma and tithes to render the produce in his possession 
permitted in consumption. Josafot discuss this question, as 
ostensibly it is prohibited to separate teruma from produce that 
is not proximate. The early and later commentaries addressed 
this matter at length. Some sought to explain that perhaps the 
owner of the produce rendered it teruma before he deposited 
it. In that way, the problems are resolved. The Ramban and the 
Rashba reject this explanation. 


Merely an exaggeration [guzema be‘alma] - xpbya Kan: 
This refers to an assertion that is overstated or expressed in an 
exaggerated manner that should not be understood literally. 
The word's derivation is unclear. It is possible that it developed 
from the term gazam, meaning cut, which was used in turn by 
the Sages to mean threat or intimidation. From there, perhaps, it 
came to refer to anything stated merely to make an impression 
and not intended to be taken literally. The terms nine kav and 
one kav are employed in several contexts in order to exaggerate 
the value of certain items. These terms should not be taken 
literally (Rabbeinu Hananel). 
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BACKGROUND 

Untithed produce — bap: This term describes produce 
from which teruma and tithes have not been separated. 
The Torah prohibits the consumption of untithed produce. 
One who eats untithed produce is liable to be punished 
with death at the hand of Heaven. Once the tithes are sep- 
arated, the produce no longer has the status of untithed 
produce and may be eaten, even if the tithe has not yet 
been given to the priests or Levites for whom they are 
designated. 


It spoiled — wat: Honey rarely spoils. Yet, at times, honey 
is collected from the beehives when it is not sufficiently 
concentrated. Particularly after a long storage period dur- 
ing which this honey is exposed to changes in tempera- 
ture, some of the honey crystallizes and the honey that 
remains liquid spoils. The portion that spoils is the honey 
to which the baraita is referring. 


NOTES 

One who deposits produce with another and it rot- 
ted -2pm Wan byy niva Pp: This dispute differs 
from the dispute i in the mishna, as in this case, since the 
produce of the deposit has completely rotted, the owner 
certainly no longer has any interest in its safeguarding. 
Neither the preference for one's own produce nor the 
concern that perhaps he separated teruma is relevant. This 
dispute relates to the loss of casks and vessels (Ramban). 
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The Gemara raises an objection from a baraita: Therefore, the 
owner renders it teruma or tithe for produce in another place. 
And let the owner be concerned that perhaps the produce dete- 
riorated at a rate greater than its standard rate of deterioration, 
and the bailee sold it, in which case the owner would be eating 
untithed produce. The Gemara answers: Deterioration at a rate 
greater than its standard rate of deterioration is uncommon, 
and the Sages do not issue decrees for uncommon cases. 


The Gemara asks: And if it is found that more of the produce is 

missing than would be lost according to the standard rate of 
deterioration, what should be done? According to the opinion of 
Rabbi Yohanan, do we sell it? But let us be concerned that per- 
haps the owner already rendered this produce teruma and tithe 

for produce in another place. The Gemara answers: Even when 

we sell the produce, it is to priests at the price of teruma that we 

sell it. Consequently, even if the owner rendered it teruma, it is 

consumed by priests and therefore there is no concern. 


The Gemara asks: And according to Rav Nahman bar Yitzhak 
as well, since the concern is that perhaps the owner rendered the 
produce teruma, let the bailee sell the produce to priests at the 
price of teruma. The Gemara answers: It is with regard to this 
that they disagree, as Rabba bar bar Hana holds: Deterioration 
at a rate greater than its standard rate of deterioration is not 
common at all. And when it occurs that the produce deterio- 
rates at the greater rate, it is only from now on that it is assumed 
that it became deteriorated at a rate greater than its standard 
rate of deterioration. Therefore, if the owner had rendered the 
produce teruma and tithe for produce in another place, it is 
assumed that it was before it deteriorated at a rate greater than 
its standard rate of deterioration that he did it. Therefore, when 
the produce deteriorated at a rate greater than its standard rate 
of deterioration, the bailee should sell the produce to priests at 
the price of teruma, as it may be teruma. 


And Rav Nahman bar Yitzhak holds: Deterioration at a rate 
greater than its standard rate of deterioration is common. And 
when the produce became deteriorated at a rate greater than its 
standard rate of deterioration, it may be immediately that it 
became deteriorated to that extent. And if you say: Let us sell it, 
the concern is that at times the bailee will sell it early. And when 
the owner renders the produce teruma and tithe for produce in 
another place, he does not know that the bailee already sold the 
produce, and the owner eats untithed produce.® 


The Gemara raises an objection from a baraita: In the case of one 
who deposits produce with another and it rotted," wine and it 
fermented, oil and it putrefied, honey and it spoiled," the bailee 
may not touch them; this is the statement of Rabbi Meir. And 
the Rabbis say: He effects a remedy" for these items and sells 
them in court. The baraita adds: And when he sells them, he 
sells them to others and does not sell them to himself," even 
for the same price, so no one will suspect that he bought it at a 
discount. 


HALAKHA 


He effects a remedy - mpa ond mip: In a case where one 
deposits with another produce and it rots, or he deposits honey 
and it spoils, or he deposits wine and it ferments, if the owner 
of the item is in the city, then the bailee informs him. If not, the 
bailee effects a remedy and sells the item in court, so the vessels 


He sells them to others and does not sell them to himself — 
sayy npin ivg MND pain: Anyone who sells a deposit with 

the authorization of the court sells it to others and not to himself, 
to avoid arousing suspicion (Rambam Sefer Mishpatim, Hilkhot 
Sheela UFikadon 7:5; Shulhan Arukh, Hoshen Mishpat 292:19). 


and casks are not ruined as well. This ruling is in accordance 
with the statement of the Rabbis in the baraita (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 7:2; Shulhan Arukh, Hoshen 


Mishpat 292:16). 
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On a similar note, with regard to charity collectors, when they do 
not have poor people to whom to distribute charity, they change 
copper perutot that they collected for more valuable silver coins only 
for other people," but they do not change the coins for themselves, 
to avoid suspicion. If collectors for the charity plate" collected 
ready-made food for the poor, at a time where there are no poor 
people to whom to distribute the food, they sell the food only to 
others but do not sell the food to themselves. 


In any event, it is taught: Produce and it rotted. What, is it not 
referring even to a case where they all rotted at a rate greater than 
its standard rate of deterioration? The Gemara rejects this: No; 
it is referring to a case where they deteriorated at their standard 
rate of deterioration. The Gemara asks: But aren’t the cases of wine 
and it fermented, oil and it putrefied, and honey and it spoiled 
cases where these items deteriorated at a rate greater than their 
standard rate of deterioration, as there is a significant difference in 
the price of wine before and after fermentation, and in the price of 
oil before and after putrefaction? The Gemara rejects that proof: 
Those cases are different. Once they become spoiled, they remain 
spoiled but do not continue to deteriorate. Therefore, although their 
deterioration was significant, there is nothing gained by selling it. 


On a related note, the Gemara asks: Concerning the cases of oil and 
it putrefied, honey and it spoiled, 


for what use are they fit? According to the Rabbis, one sells them 
in court. Apparently, they must have some value. The Gemara 
answers: Oil is fit for tanners who would coat the hides with oil 
even if it had a foul odor. Honey it fit as a salve for a wound on the 
back of camels. 


It is taught in the baraita: And the Rabbis say that the bailee effects 
a remedy for the spoiled products and sells them in court. The 
Gemara asks: What remedy does he effect for those products? Rav 
Ashi said: It is a remedy for the casks. Although the contents of 
the barrel are irreversibly spoiled, leaving it in the barrels will ruin 
the barrels. 


The Gemara asks: Since Rabbi Meir agrees that when there is dete- 
rioration at a rate greater than its standard rate of deterioration, the 
bailee should sell the deposit, with regard to what issue do Rabbi 
Meir and the Rabbis disagree?" The Gemara answers: The dispute 
is that one Sage, Rabbi Meir, holds: The Sages were concerned for 
a significant loss, but the Sages were not concerned for an insig- 
nificant loss, like damage to the barrels. And one Sage, the Rabbis, 
holds: The Sages were concerned even for an insignificant loss. 


§ The mishna teaches that Rabban Shimon ben Gamliel says: He 
sells it before the court, due to the fact that in doing so he is like 
one returning a lost item to the owner. It was stated that Rabbi 
Abba, son of Rabbi Ya'akov, says that Rabbi Yohanan says: The 
halakha is in accordance with the opinion of Rabban Shimon ben 
Gamliel. And Rava says that Rav Nahman says: The halakha is in 
accordance with the statement of the Rabbis. 


With regard to what issue do Rabbi Meir and the Rabbis 
disagree - xen Xp Naa: Most commentaries explain that the 
dispute about spoiled goods is unrelated to the previous dispute 


concerning a deposit. They explain that i 


the former there is nothing preventing the bailee from selling 
the deposit. Even if the mishna ruled that the bailee may not 


NOTES 


touch the deposit because one prefers his own kav, that does 
not apply to one’s own spoiled kav. If the mishna’s concern is 
that the owner might have rendered the produce teruma before 
it spoiled and the bailee will give teruma to non-priests, the pro- 
hibition against benefiting from teruma is by rabbinic law, and 
the Sages do not issue a decree in the uncommon case (Ritva). 


IN Cases pertaining to 
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NOTES 

Charity collectors. ..change for others — ...7777¥ °%23 
pan) poris: They need not change the money in the 
presence of the court. Since they were authorized to dis- 
tribute the money as they see fit, they may also change 
the money as they see fit. They are required to change 
money only so that others will not cast aspersions upon 
them (Rashba). 


HALAKHA 


Charity collectors. . collectors for the charity plate — x33 
nman *KAS...17PTY: Collectors of charity who have no poor 
people to whom to distribute the money collected should 
change it into silver coins for others and not for themselves. 
Collectors for the charity plate sell the food to others to 
avoid arousing suspicion (Rambam Sefer Zera‘im, Hilkhot 
Mattenot Aniyyim 9:11; Shulhan Arukh, Yoreh De'a 257:2). 
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BACKGROUND 


The guarantor and Tzaidan and the final disagreement - 31W 
ANN MN TPs: These three halakhot are cases in the Mishna 
in which Rabbi Yohanan rules that the halakha is not in accor- 
dance with the opinion of Rabban Shimon ben Gamliel. 

The halakha of the guarantor refers to Rabban Shimon ben 
Gamliel’s opinion that even when a guarantor has accepted full 
responsibility for a debt, the creditor may not approach him 
for repayment without first seeking to exact payment from the 
borrower (Bava Batra 173b). 

The second case is one where a man divorced his wife on the 
condition that she return his cloak, and the garment was lost 
(Gittin 74a). Since she is unable to fulfill the condition, the Rabbis 
rule that the divorce does not take effect. Rabban Shimon ben 
Gamliel disagreed and ruled that in that case, the Sages deemed 
permitted for her to pay him the value of the cloak, and then 
the divorce takes effect. 

The final case of disagreement appears in a mishna where 
there are two disputes with regard to evidence (Sanhedrin 31a). 
The first dispute pertains to a case where an individual was told 
to bring evidence or witnesses on his behalf within thirty days. 
The Rabbis maintain that he may not produce them after that 
deadline. Rabban Shimon ben Gamliel maintains that this evi- 
dence or these witnesses may be brought after the deadline. The 
halakha is in accordance with the opinion of Rabban Shimon 
ben Gamliel. In the second dispute, an individual was told to 
bring evidence or witnesses on his behalf, and he responded 
that he has neither. The Rabbis hold that he may not subse- 
quently bring them. Rabban Shimon ben Gamliel holds he may 
subsequently bring them. In this latter case the halakha is not 
in accordance with the opinion of Rabban Shimon ben Gamliel. 


NOTES 


The court authorizes a relative to descend and manage the 
property of a captive - saw path inp ppa: The similarity 
between selling a deposit of produce and authorizing one to 
manage the property of a captive is clear. According to the 
opinion of Rabban Shimon ben Gamliel, it is proper for a bailee 
and the court to ensure that another's property will not decrease 
even slightly in value. The court does not take into consideration 
he possibility that perhaps the owner prefers that the prop- 
erty remain intact, as he may anticipate a significant profit. It 
is assumed that he prefers to avoid a loss. That does not prove 
hat it is specifically a relative that is authorized by the court. 
There is another reason for that. Since the court authorizes one 
o manage the property, the relative has the right of first refusal, 
because if the captive does not return, he is entitled to all the 
produce and any increase in the value of the property. Why give 
it to a stranger? (Ramban; Rashba). 


Rabban Shimon ben Gamliel states his opinion here only, 
etc. — ar Kb dens 1a pipe yar qaxp x) 2 W: Tosafot ask: 
Isn't it taught in a baraita cited later that Rabban Shimon ben 
Gamliel holds that the court authorizes a relative to manage 
the property of a captive? Some answer that the halakha in the 
baraita is formulated differently, and this phrase does not appear. 
Alternatively, the Gemara preferred to cite proof from a mishna 
rather than from a baraita. Another possibility is that the Gemara 
sought not only to prove what the opinion of Rabban Shimon 
ben Gamliel is but also to indicate that his opinion with regard 
to authorization to manage property is connected to his opinion 
with regard to a deposit (see Ritva). 


HALAKHA 


The court authorizes a relative to descend and manage the 
property of a captive — saw "paw AHP ppn: In the case of a 
captive or one who flees due to mortal danger, the court autho- 
rizes an heir apparent to manage his property and cultivate the 
land until the captive returns or it is determined that he died. 
If the captive or the refugee returns, the labor that the relative 
invested and the produce that he consumed are calculated 
according to the rates customary for sharecroppers in that area. 
Others say that the heir is treated like a sharecropper only in 
terms of the enhancement of the field, but he receives all of the 
produce (Rema, citing Tur and Rosh). These rulings are in accor- 
dance with the opinion of Shmuel (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 7:4; Shulhan Arukh, Hoshen Mishpat 285:2-3). 
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The Gemara asks: But why is it necessary for Rabbi Yohanan to 
issue that ruling specifically in this case? Didn’t Rabbi Yohanan 
already say one other time that in general the halakha is in accor- 
dance with the opinion of Rabban Shimon ben Gamliel? As 
Rabba bar bar Hana says that Rabbi Yohanan said: Every place 
where Rabban Shimon ben Gamliel taught a ruling in our 
mishna, the halakha is in accordance with his opinion, except 
for the following three cases: The responsibility of the guarantor 
(Bava Batra 173b), and the incident that occurred in the city of 
Tzaidan (Gittin 74a), and the dispute with regard to evidence in 
the final disagreement (Sanhedrin 31a).° By inference, in all other 
cases, Rabbi Yohanan holds that the halakha is in accordance 
with his opinion. 


The Gemara answers: Rabbi Abba and Rabba bar bar Hana are 
amora’im and disagree with regard to the opinion of Rabbi 
Yohanan. Rabbi Abba holds that there was no general ruling, and 
therefore a ruling was necessary in this case. Rabba bar bar Hana 
holds that Rabbi Yohanan issued a general ruling. 


The Gemara notes: From the statement of Rabban Shimon ben 
Gamliel, it is learned that the court authorizes a relative, who 

is the heir apparent, to descend and manage the property of 
a captive." A bailee who sells rotting produce is like one return- 
ing a lost item to the owner; one who manages the property ofa 

captive who is unable to do so himself should have the same 

status. From the statement of the Rabbis, who say that the 

bailee may not touch the rotting produce, it is learned that 
the court does not authorize a relative to descend and manage 

the property of a captive. 


The Gemara rejects this parallel: And from where do you draw 
that conclusion? Perhaps Rabban Shimon ben Gamliel states 
his opinion here only" due to the fact that the principal, i.e., 
the rotting produce, is destroyed. But there, indeed, the court 
does not authorize a relative to descend and manage the prop- 
erty of a captive, because if the land lies fallow, the land will 
remain intact, even if the captive will not profit. And perhaps 
the Rabbis state their opinion only here based either on the 
reason of Rav Kahana, that a person prefers his own produce, 
or on the reason of Rav Nahman bar Yitzhak, that there is 
concern that perhaps the owner designated the produce as 
teruma or tithe. But there, with regard to the captive’s property, 
those reasons do not apply, and indeed the court authorizes the 
relative to manage it. 


The Gemara asks: Is this to say that they are two independent 
reasons for these two halakhot? But doesn’t Rav Yehuda say that 
Shmuel says: The halakha is in accordance with the opinion of 
Rabban Shimon ben Gamliel, and Shmuel says: The court 
authorizes a relative to descend and manage the property of a 
captive? Is it not due to the fact that there is one common 
reason for both halakhot? The Gemara rejects that reasoning: No, 
they are based upon two unrelated reasons, and Shmuel ruled 
the halakha in each case independently. 


The Gemara comments: So too, it is reasonable to say that the 
two halakhot are unrelated, as Rava says that Rav Nahman says: 
The halakha is in accordance with the opinion of the Rabbis, 
and Rav Nahman says: The court authorizes a relative to 
descend and manage the property of a captive. Rather, learn 
from it that they are based upon two unrelated reasons. The 
Gemara affirms: Learn from it that they are unrelated. 


The Gemara notes that it was stated that there is an amoraic 
dispute with regard to one who was taken captive. Rav says: 
The court does not authorize a relative to descend and manage 
the property of a captive. Shmuel says: The court authorizes a 
relative to descend and manage the property of a captive. 
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The Gemara limits the scope of the dispute: In a case where they 
heard that the captive died," everyone agrees that the court autho- 
rizes a relative to descend and manage the property of a captive. The 
relative is the prospective heir and will tend to the land as if it were 
his own. If the captive returns, he will compensate the relative for his 
expenditures. 


When they disagree, it is in a case where they did not hear that the 
captive died and presumably he will return. Rav says: The court does 
not authorize a relative to descend and manage the property of a 
captive, lest he devalue the property. Since presumably the owner 
of the property is alive, the relative assumes that he will eventually 
be required to return the property to the owner. Therefore, he does 
not tend to the land as if it were his own but will farm the land to 
increase its short-term yield, at the expense of its long-term condi- 
tion. And Shmuel says: The court authorizes a relative to descend 
and manage the property of a captive. Since the Master said: In any 
case where one works a field that is not his, we appraise his work as 
ifhe were a sharecropper, the relative will not devalue the property. 
It is in his best interest to tend to the land to ensure that he will 
receive his payment. 


The Gemara raises an objection from a baraita. Rabbi Eliezer says: 
By inference, from that which is stated: “My wrath shall wax hot, 
and I will kill you” (Exodus 22:23), I know that their wives shall be 
widows and their children orphans. Rather, what is the meaning 
when the verse states: “And your wives shall be widows and your 
children orphans” (Exodus 22:23)? Why is this clause in the verse 
necessary? 


The verse teaches an additional punishment, that the men will 
be killed with no witnesses. Their wives will seek to marry, and 
the courts will not allow them to do so without witnesses to their 
husbands’ deaths. And their children will wish to descend to 
their father’s property, to inherit it, and the courts will not allow 
them to do so. Apparently, the court does not authorize a relative 
to descend and manage the property of a captive. Rava said: We 
learned in the baraita that the courts do not allow them to descend 
and to sell the land, but the court does authorize a relative to descend 
and manage the land. 


The Gemara relates: There was a similar incident in Neharde’a, and 
Rav Sheshet resolved the matter from this baraita and ruled that 
the court does not authorize a relative to descend to the property 
of a captive. Rav Amram said to him: Perhaps we learned in the 
baraita that the courts do not allow a relative to descend and to sell 
the land? Rav Sheshet said mockingly to him, employing a similar 
style: Perhaps you are from Pumbedita,’ where people pass an 
elephant through the eye of a needle, i.e., they engage in specious 
reasoning. But doesn’t the juxtaposition between their wives and 
their children in the verse teach that the meaning is similar in both 
cases? Just as there, with regard to the wives, it means that they may 
not remarry at all, so too here, with regard to the sons, it means that 
they may not descend to the property at all. 


The Gemara comments: And the matter of whether the court autho- 
rizes a relative to descend and manage the property of a captive is 

a dispute between tanna’im, as it is taught in a baraita: In the case 

of one who descends to the property of a captive" and works his 

field, the court does not confiscate it from his possession. And 

furthermore, even ifhe heard that the owners are approaching and 

arriving, and the one who descended to the field preceded their 
arrival and uprooted and consumed produce that grew that year, 
that person is deemed diligent and he profits, as he received a return 

on the work that he invested. And these are the cases where there is 

captives’ property: Cases where one’s father, or brother, or one of 
those relatives who bequeaths him an inheritance went to a country 
overseas, and those in his locale heard that the relative died. 
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HALAKHA 

Where they heard that the captive died - 1ynwwa 
Maw ja: If there is a report that a captive or a refugee 
died, the court authorizes his relatives to manage his 
property until there is clear proof that he died or until 
he returns. The Rema cites the Rosh, who says that if 
the captive returns, the one who managed the prop- 
erty is not entitled to any profit. He does not receive 
any compensation for his expenditures but he is not 
required to compensate the captive for the produce 
that he consumed (Rambam Sefer Mishpatim, Hilkhot 
Nahalot 7:5; Shulhan Arukh, Hoshen Mishpat 285:5, and 
in the comment of Rema). 


One who descends to the property of a captive - 77171 
yaw pad: If there is a report that a captive died, and his 
heirs divide his property between them, the court does 
not confiscate the property from them. If the relatives 
hear that the captive is returning and then hastily eat 
all of the produce, the court does not require them to 
compensate the captive (Shulhan Arukh, Hoshen Mishpat 
285:1 and Netivot HaMishpat there). 


BACKGROUND 

Perhaps you are from Pumbedita — xntai5ia xt 
mx: In Babylonia, during the first generations of 
amora‘im, two major academies were established, one 
in Sura and one in Pumbedita. Although there were 
periods when, for different reasons, they closed or split 
into different academies, they continued to exist for 
many years. 

The method of study in Sura was similar to the 
method in Eretz Yisrael, where the emphasis was on 
extensive knowledge of the texts, from the Torah 
through tannaitic literature. Rav Sheshet was one of the 
prominent students of that academy. 

The method in Pumbedita put more emphasis 
on intensive study. Rav Amram was a student of Rav 
Sheshet, and Rav Sheshet knew him well. The question: 
Perhaps you are from Pumbedita, is an ironic question, 
through which Rav Sheshet expressed his attitude 
toward the method of study in Pumbedita. 
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This file may not 


HALAKHA 


Forsaken property — mw D3): If one traveled of his 
own volition and his destination is unknown, the court 
does not authorize a relative to manage his property. Fur- 
thermore, if a relative descends to manage the traveler's 
property, the court evicts him from there. The property 
remains as it was, as it is considered to be deliberately 
lost by its owner, a situation the court does not address 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 7:8; Shulhan 
Arukh, Hoshen Mishpat 285:1). 


Perek III 
Daf 39 Amuda 


NOTES 


Expropriation by edict of the King of the Universe — 
xb DYN: This characterization was necessary in 
order to establish that the land is expropriated during 
the Sabbatical Year, independent of any declaration of 
ownerlessness by its owner (see Peat HaShulhan and 
Hazon Ish). It is also necessary to underscore that the land 
lies fallow not in order to improve the soil but by edict of 
the King of the Universe (Nefesh Hayya). 


He is diligent and he profits — 33W) tY: The Sages 
instituted that the one working the land consume its 
produce. This is primarily because there is concern that 
he will exploit the land to take from it what he can and 
hereby cause damage, as the field is not transferred to 
his ownership absolutely. There is a distinction between 
abandoned property and the property of a captive. In 
he latter case, one is more hesitant to damage the field 
because there is a greater chance that the owner will 
return. According to another explanation, the produce 
harvested by the one working the land is not included 
in the calculations of what he receives and what he must 
pay; if he is diligent, he profits. Although one appraises 
his work as if he were a sharecropper, that applies only to 
produce that he did not yet harvest (Ritva). 
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In the case of one who descends to abandoned property, the 
court removes it from the possession of the one managing it. 
And these are the cases where there is abandoned property: 
Cases where one’s father, or brother, or one of those relatives 
who bequeaths him an inheritance went to a country overseas, 
and those in his locale did not hear that the relative died. And 
Rabban Shimon ben Gamliel said: I heard that the legal status 
of abandoned property is like that of the property of captives, 
and it is not confiscated from the possession of the one managing 
it. The dispute between the first tanna and Rabban Shimon ben 
Gamliel parallels the dispute between Rav and Shmuel. 


With regard to one who descends to forsaken property," the 
court removes it from his possession. And these are the cases 
where there is forsaken property: Cases where one’s father, 
or brother, or one of those relatives who bequeaths him an 
inheritance was here, and the relative does not know where they 
went. Everyone agrees that in these instances the court does not 
authorize a relative to descend to the property. 


The Gemara asks: What is different about one property, that it is 
called abandoned property? And what is different about the 
other property, that it is called forsaken property? 


The Gemara explains: Abandoned property [netushim]; this is 
referring to property that the owners vacated perforce. When it 
is written: “But the seventh year you shall let it rest and lie fallow 
[untashtah]” (Exodus 23:11), that is expropriation by edict of the 
King of the Universe." Forsaken property [retushim]; this is refer- 
ring to property that the owners vacated of their own volition, as 
it is written: “A mother was forsaken [rutasha] with her sons” 
(Hosea 10:14), indicating that the mother was left with the sons, as 
all the men left. 


A Sage taught with regard to the baraita discussing the case of one 

who descends to the property of another: And for all of them, the 

court appraises their work as one would appraise the work of a 

sharecropper. The Gemara asks: To which property in the baraita 

is this ruling stated? If we say it is stated with regard to captives’ 
property, now that the tanna stated that he is diligent and he 

profits," as he may take as much produce as he wishes, is it neces- 
sary to say that he can take a share of what he did to enhance the 

field? Rather, say that it is stated with regard to forsaken property. 
But isn’t it taught: The court removes it from his possession? The 

legal status of the one who labored in the field is not at all similar 
to that of a sharecropper. 


Rather, say that it is stated with regard to abandoned property. 
The Gemara asks: In accordance with whose opinion? If we say 
itis in accordance with the opinion of the Rabbis, don’t they say: 
The court removes it from his possession? And if it is in accor- 
dance with the opinion of Rabban Shimon ben Gamliel, doesn’t 
he say: I heard that the legal status of abandoned property is like 
that of captives’ property, and the rights of the one who labored 
in the field are superior to those of a sharecropper. 
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The Gemara answers: According to the opinion of Rabban Shimon 

ben Gamliel, the legal status of that property is in some ways like 

that of captives’ property but in other ways not like that of captives’ 
property. It is like that of captives’ property in that the court does 

not remove it from his possession. But it is not like that of cap- 
tives’ property, as there, in the case of captives’ property, the one 

working the field is diligent and he profits from the produce he 

takes, while here, one appraises their work as one would appraise 

the work of a sharecropper. 


The Gemara asks: And what is different in this case from that 
which we learned in a mishna (79b): In the case of one who out- 
lays expenditures to enhance his wife’s usufruct property," which 
belongs to his wife but whose profits are his for the duration of their 
marriage, if the marriage ends in divorce or his death and she 
reclaims the property, whether he spent much to enhance the 
property and consumed little and did not derive benefit com- 
mensurate with his investment, or whether he spent little and 
consumed much, the principle is: What he spent, he spent, and 
what he consumed, he consumed. His labor is not appraised like 
that of a sharecropper. 


The Gemara answers: This case is comparable only to that which 
we learned in a statement that Rabbi Ya'akov said that Rav Hisda 
said: The legal status of one who outlays expenditures to enhance 
the usufruct property of his minor wife," whose father died and 
whose brother and mother married her off, is like that of one who 
outlays expenditures to enhance the property of another, as this 
is a marriage by rabbinic law and she can void the marriage by 
performing refusal. If the husband spent much to enhance the 
property and consumed little, his work is assessed like that of a 
sharecropper. Apparently, since he does not rely on the fact that 
her property will remain his, the Sages instituted on his behalf 
that he be reimbursed for his expenditures so that he will not 
devalue the property. Here too, the Sages instituted on behalf of 
the one who labored in the field that he be reimbursed for his labor, 
so that he will not devalue the property. 


The Gemara asks with regard to the phrase written in the baraita: 
And for all of them, the court appraises their work as one would 
appraise the work of a sharecropper, what additional case does 
it serve to include, as apparently it applies only to property of 
those who abandoned it, in accordance with the opinion of Rabban 
Shimon ben Gamliel? 


The Gemara answers: It comes to include that which Rav Nahman 
says that Shmuel says: For a captive who was taken captive, 
the court authorizes a relative to descend and manage his prop- 
erty. Ifhe left of his own volition, the court does not authorize a 
relative to descend and manage his property. And Rav Nahman 
says his own statement: The legal status of one who flees is like 
that ofa captive. The Gemara asks: One who flees for what reason? 
If we say that he flees due to a tax [karga]' that he attempts to 
evade, that is the case of one who left of his own volition. Rather, 
the reference is to one who flees due to an allegation that he 
committed murder [meradin],"' and he flees to avoid execution. 
Therefore, his legal status is that of a captive. 


Tax [karga] - 


refers to a poll tax. 


ata: This word comes from the Middle Persian 
word harg, meaning duty or tribute. In the Talmud it normally 


LANGUAGE 
Murder [meradin] — p3: Apparently from Middle Iranian murd, 
meaning death, and related to the English term mortality. Others 
suggest that it is a term referring to dueling. If so, the sense here 
is that the person fled because he was challenged to a duel. 


HALAKHA 


One who outlays expenditures to enhance his wife's 
usufruct property - INWY p3) by nieyin xovinn: 

In the case of a husband who spends money on his 
wife's personal property, if he dies or divorces her, what- 
ever he spent he spent and whatever he profited from 
he profited from, provided that he enjoyed some of 
the profits. He is neither entitled to be reimbursed for 
expenditures nor required to pay for any profits that 
he enjoyed (Rambam Sefer Nashim, Hilkhot Ishut 23:8; 
Shulhan Arukh, Even HaEzer 88:7). 


One who outlays expenditures to enhance the usu- 
fruct property of his minor wife - by DiKyin YIT 
TWP IAW "p32: In the case of a minor gir who was 
married off by her mother and brothers, whose mar- 
riage is by rabbinic law, the court appraises the work 
of the husband like that of a sharecropper. It calculates 
how much of the profits he enjoyed, how much the 
value of the property increased, and how much he spent 
(Rambam Sefer Nashim, Hilkhot Ishut 23:10; Shulhan Arukh, 
Even HaEzer 88:10). 


One who flees due to an allegation that he committed 
murder — jv mama Nya: If one flees his property at 
his own initiative due to mortal danger, his legal status is 
that of a captive in terms of one tending to his property 
(Rambam Sefer Mishpatim, Hilkhot Nahalot 7:5; Shulhan 
Arukh, Hoshen Mishpat 285:2). 
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LANGUAGE 


Steward [apoteropa] - xsi1wisx: From the Greek 
éxitpomoc, epitropos, meaning appointee, steward, trustee, 
or administrator. 


— NOTES — 
A steward for the bearded - mph xatpiax: According 
to Rashi, stewards are not typically appointed for adults. 
There is no mitzva in tending to their property, so people 
are not likely to exert themselves on their behalf. The Ritva 
explains that a steward appointed to manage the property 
of a minor is aware from the outset of the duration of his 
tenure, i.e., until the minor reaches majority and can manage 
the property himself. Were a steward appointed to manage 
the property of an adult, there would be no clear end to his 
tenure, and people typically do not accept responsibility fo 
an indeterminate period (Ritva). 


= 


A relative to the property of a minor - jop Da) a7: 
Although it has been established that one cannot assume 
presumptive ownership over the property of a minor, there 
is a distinction between a case where one is in possession 
of his property, where people inform the minor and he 
can claim it when he reaches majority, and a case where 
a relative descends to the field. In the latter case, onlookers 
assume that the relative is the legal heir to the field. They will 
not inform the minor, who is consequently unaware that he 
must claim that the field is his in order to recover it (Ritva). 


One cannot assume presumptive ownership of the prop- 
erty of a minor — Jo D233 PPM px: The geonim explain 

that when the Gemara says: Even if the minor reached major- 
ity, it means this: Even if the possessor was in possession of 
the field for three years after the minor reached majority, the 

owner is unaware of this and will not protest it because the 

person took possession of the field when he was a minor. 
Therefore, his being in possession does not result in pre- 
sumptive ownership. 


BACKGROUND 


One cannot assume presumptive ownership — pM px: 
If one has been in possession of property for a period of 
time, this serves as proof to support his claim that he is its 
legal owner. The requisite period of time varies according 
to the nature of the property, e.g. establishing presumptive 
ownership of land requires three years. One capable of prov- 
ing uninterrupted possession for the requisite period is no 
longer required to produce a document as evidence of his 
ownership. In order to preclude one occupying a field from 
asserting ownership after three years, the owner must issue 
a protest before that period elapses. The Gemara here states 
that possession of the land of a minor for three years does 
not create the presumption of ownership. 
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Rav Yehuda says that Shmuel says: In the case of a captive who 
was taken captive and left in his field standing grain to be reaped, 
or grapes to be harvested, or dates to be cut, or olives to be picked, 
and the owner of the produce will incur significant loss if they are 
not harvested, the court descends to his property and appoints 
a steward to manage his property. And he reaps, and harvests, 
and cuts, and picks, and thereafter the court authorizes a relative 
to descend and manage his property. The Gemara asks: If that is 
an option, let the court always appoint a steward to manage the 
captive’s field. The Gemara answers: We do not appoint a steward 
[apoteropa]' for the bearded," i.e., adults. A steward is appointed 
only for orphans. 


Rav Huna says: The court does not authorize a minor, even if 
he is an heir, to descend to the property of a captive." And the 
court does not authorize a relative who is an heir to descend to 
the property of a minor" that has no one to tend to it. And the court 
does not authorize a relative due to a relative to descend to the 
property ofa minor. 


The Gemara elaborates: The court does not authorize a minor to 

descend to the property of a captive," lest he devalue the prop- 
erty. And the court does not authorize a relative due to a relative 

to descend to the property of a minor." The Gemara explains: It is 

a case where the minor has a paternal half-brother and that brother 
has a maternal half-brother. The concern is that the latter, who is 

notat all related to the minor who owns the field, will claim that he 

inherited the field from his brother. And the court does not autho- 
rize a relative to descend to the property of a minor. The concern 

is that since the minor does not protest at the appropriate time and 

assert that the property does not belong to his relative, that relative 

will come to assume presumptive ownership of the field. 


Rava said: Learn from the statement of Rav Huna that one cannot 
assume presumptive ownership’ of the property of a minor.“ 
Even if one took possession of and used the property of a minor for 
three years, this does not indicate that he has presumptive owner- 
ship of the property. Rav Huna restricted the descent specifically of 
relatives to the property of a minor, indicating that those are not 
concerns when it is a non-relative who descends to manage the field. 
Apparently, the reason that there is no concern is that one cannot 
assume presumptive ownership of the property of a minor. 


HALAKHA 
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A steward for the bearded — mph nat WISN: Since it is dif- 
ficult to find one willing to serve as a steward for adults, the 
court attempts to avoid appointing a permanent steward over 
the property of a captive. The Rema writes: If there is one who 
wants to perform this mitzva, all the better. Some say that an 
heir apparent can protest the appointment and claim that he 
does not want a steward appointed (Rambam Sefer Mishpatim, 
Hilkhot Nahalot 7:5; Shulhan Arukh, Hoshen Mishpat 285:2). 


The property of a captive - aw ‘D232: If a field is left stand- 
ing in the field because its owner was taken captive or fled 
due to danger, the court intervenes and appoints a steward 
to oversee the harvest and sale of the grain. The steward then 
places the money along with the owner's movable property in 
the charge of the court. A relative is then appointed to manage 
the property. With regard to property that does not require 
hard work, e.g., courtyards that can be rented and the like, the 
court appoints an overseer, who collects money and entrusts 
it to the court until the fate of the captive or fugitive has been 
determined. This ruling is in accordance with the opinion of 
Shmuel (Rambam Sefer Mishpatim, Hilkhot Nahalot 7:6; Shulhan 
Arukh, Hoshen Mishpat 285:3). 


A minor...to the property of a captive - saw pad pp: 
In cases where the court authorizes a relative to manage the 
property of a captive, it does not authorize a minor, lest he 


damage the property. Instead, a steward is appointed (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 8:1; Shulhan Arukh, Hoshen 
Mishpat 285:6). 


A relative to the property of a minor - jop pad inp: A rela- 
tive is not authorized to manage the property of a minor who 
fled or was taken captive, lest he take possession of it. Neither 
does the court authorize the relative of a relative, i.e., one who 
is not himself an heir of the minor but would inherit from the 
heir, in accordance with the opinion of Rav Huna (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 8:2; Shulhan Arukh, Hoshen 
Mishpat 285:6). 


One cannot assume presumptive ownership of the property 
of a minor — Vp +9333 PPM px: There is no presumptive 
ownership of the property of a minor, even after the minor 
reaches majority. The period during which he occupied the 
field while the owner was a minor is not included in the three 
years necessary to establish presumptive ownership. The Rema 
writes that even if he occupied the property for three years after 
the minor reached majority, he does not establish presumptive 
ownership, since when he first occupied the field the owner 
was a minor. That is the ruling according to most authorities 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 14:7; Shulhan 
Arukh, Hoshen Mishpat 149719). 
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And even if one continues to occupy the field after the minor reached 
majority, he does not assume presumptive ownership, as perhaps the 
minor was unaware that he is the field’s owner. 


The Gemara comments: And we said only in the case of paternal 
brothers that the court does not authorize a relative to descend and 
manage the property of a minor, as they are potential heirs. But in 
the case of maternal brothers we have no problem with it, as they 
are not potential heirs. And in the case of paternal brothers, we said 
that the court does not authorize a relative only with regard to land. 
But in the case of houses we have no problem with it, as there are 
neighbors who can testify that the house does not belong to those 
brothers. And with regard to land too, we said that it is only in a case 
where the minor's father did not draft a document of division of 
the property that the court does not authorize a relative. But in a 
case where the minor’s father drafted a document of division, it 
generates publicity, and everyone knows which portion belongs 
to each of the brothers. 


The Gemara concludes: But this is not so, as there is no difference 
whether they are paternal brothers and there is no difference 
whether they are maternal brothers; it is no different whether it is 
land, and it is no different whether it is houses; and it is no different 
whether he drafted a document of division,’ and it is no different 
whether he did not draft a document of division. We do not autho- 
rize a relative to descend and manage the property of a minor, to 
avoid that relative being regarded as the owner of the property. 


§ The Gemara relates: There was a certain old woman" who had 
three daughters. She and one daughter were taken captive. Of 
the other two daughters, one died and left behind a minor son. 
Abaye said: What should we do in this case with the property of the 
old woman? If one suggests: Let us establish the property in the 
possession of the surviving sister, that is problematic. There is a 
concern that perhaps the old woman died" in captivity, and if the 
old woman died, the minor inherits one-third of her property, and 
the court does not authorize a relative to descend and manage the 
property ofa minor." If one suggests: Let us establish the property 
in the possession of the minor, that is also problematic. There is 
concern that perhaps the old woman did not die, and the court 
does not authorize a minor to descend and manage the property 
of a captive. 


Abaye said: Consequently, half of the property is given to the sur- 
viving sister. If the captives died, she is the inheritor of half the prop- 
erty; if the captives are alive, this is a case where the court authorizes 
a relative to descend and manage the property of a captive. And for 
the other half of the property, we establish a steward on behalf of 
the minor, as it is conceivable that he inherited the property. Rava 
said: Once we appoint a steward for half of the property, we appoint 
a steward for the other half of the property, and it remains under his 
stewardship until the state of the captives becomes known. 


Ultimately, they heard that that old woman died, and they did not 
hear the fate of the captive daughter. Abaye said: We give one-third 
of the property to the surviving daughter. And we give one-third of 
the property to the minor," as he inherits it from his grandmother by 
virtue of his deceased mother. And of the other one-third of the 
property, which belongs to the captive sister whose fate is unknown, 
we give one-sixth [danka]! to the surviving sister, and for the other 
one-sixth, we appoint a steward on behalf of the minor, as perhaps 
the sister died and the property is his. Rava said: Once we appoint 
a steward for one-sixth of the property, we also appoint a steward 
for the other one-sixth of the property, until the fate of the captive 
sister is known. 
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NOTES 


And it is no different whether he drafted a docu- 
ment of division - KWY Tay KIY xr: Even if a docu- 
ment of division was ‘drafted, “the precise distribution 

of the property is forgotten over time, and people will 

think that the property in the relative’s possession is his 

(Rashba). Others explain that there is concern that with 

the passage of time the documents of division or the 

sharecropper agreement will be misplaced, and the 

relative will claim that he inherited the land (Rambam; 
Rabbeinu Yehonatan of Lunel; Meiri). 


Perhaps the old woman died - xnab K3v xT: 
Tosafot note that in general the possibility that a 
person died is not taken into account, but this is a 
case where the woman was exceptionally old. Other 
early commentaries note that this explanation creates 
other problems in understanding the Gemara (Ran; 
Ritva). Most commentaries adopt the second answer 
of Tosafot: Because they were taken captive, death is 
more likely. 


And we give one-third of the property to the minor — 
xpd ab pap xay: The commentaries ask: How is 
property given to a minor? The court should appoint 
a steward for his portion as well. They answer that 
presumably the minor has already reached majority 
and he can manage his own property. Nevertheless, 
he is not old enough to be appointed a bailee over 
property that is not his (Rashba; Ran). 


HALAKHA 


A certain old woman, etc. - XA3D Ky: In the case 
mentioned in the Gemara, the Sages said that since 
the court authorizes neither a minor to manage the 
property of a captive nor a relative to manage the 
property of a minor, the court appoints a steward. 
Once they appoint the steward, he is appointed over 
all the property, in accordance with the opinion of 
Rava. If it ultimately becomes known that the old 
woman died, and there is no update about the cap- 
ive daughter, then the surviving daughter takes one- 
hird of the property, the minor takes one-third, and 
he court establishes a steward over the remaining 
one-third that belongs to the captive sister, due to the 
stake of the minor in it. This ruling is in accordance with 
he opinion of Rava (Shulhan Arukh, Hoshen Mishpat 
285:9). 


The court does not authorize a relative to descend 
and manage the property of a minor — poin px 
1? "paw sip: The court never authorizes a relative to 
manage the property of a minor, even if he is related 
hrough the mother's brother, and even if they signed 
a sharecropper agreement or an agreement to divide 
he property. The Rema, citing the Ra’avad, writes that 
his is the ruling in a case where they do not have a 
common source of support and they already divided 
he inheritance. If the brothers did not yet divide the 
property and they have a common source of support, 
hen the court authorizes a relative to manage the 
property of a minor. Some say that to manage the 
field of a minor, the court can appoint a relative as a 
steward, because a steward does not partake of the 
produce (Rambam Sefer Mishpatim, Hilkhot Nahalot 
8:2; Shulhan Arukh, Hoshen Mishpat 285:7). 


= 


LANGUAGE 
One-sixth [danka] - x37: The danka was a Persian 
monetary unit that appears in Middle Persian sources 
as dang. Like the talmudic ma'a, it constituted one- 
sixth of a dinar. The term was also used to mean one- 
sixth, as in this passage. 
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BACKGROUND 

Bei Hozai - »xtin 1a: In talmudic times, the Persian kingdom 
was ruled by the Sassanid dynasty, and the kingdom was 
divided into large units that paralleled ancient kingdoms or 
entities. Bei Hozai was one such unit. It was located in the 
area adjacent to the Persian Gulf and was far removed from 
the Jewish population centers, which were predominantly 
located in Bei Armai, ancient Babylonia. 


Location of Bei Hozai 
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§) The Gemara relates: Mari bar Isak, who was a wealthy and power- 
ful man, had a brother whom he did not previously know, come to 
him from Bei Hozai,™ which was distant from central Babylonia. 
His brother said to him: Divide the property that you inherited 
from our father and give half to me, as I am your brother. Mari said 
to him: I do not know who you are. 


The case came before Rav Hisda. He said to the brother: Mari bar 
Isak spoke well to you," as it is stated: “And Joseph knew his 
brothers and they knew him not” (Genesis 42:8). This teaches that 
Joseph left Eretz Yisrael without the trace of a beard, and he came 
with the trace ofa beard. This proves that it is possible for brothers 
not to recognize each other. Mari bar Isak may be telling the truth 
when he claims he does not recognize you. Rav Hisda said to the 
brother: Go bring witnesses that you are his brother. The brother 
said to him: I have witnesses, but they fear Mari bar Isak because 
he is a violent man." Rav Hisda said to Mari bar Isak: You go bring 
witnesses" that he is not your brother. 


Mar bar Isak said to him: Is this the halakha? Isn't there a principle 
in these cases that the burden of proof rests upon the claimant? 
Rav Hisda said to him: This is the way I judge you and all of your 
fellow violent people. Mari bar Isak said to him: Ultimately, if that 
is your concern, witnesses will come, and they will not testify in 
his favor. They will lie and testify in my favor. Rav Hisda said to him: 
They will not perform two wrongs; they will not refrain from telling 
the truth and also testify falsely. 


Ultimately, witnesses came and testified that the person from Bei 
Hozai was his brother. At that point, the brother said to Mari bar 
Isak: Divide and give me half of the orchards and the gardens that 
you planted since the death of our father as well. Rav Hisda said to 
Mari bar Isak: He spoke well to you, as we learned in a mishna 
(Bava Batra 143b): If one died and left adult and minor sons," and 
the adult sons enhanced the property, they enhanced the property, 
and the profit goes to the middle, i.e., itis divided between the adult 
sons and the minor sons. 


NOTES 


Had a brother come to him from Bei Hozai — aa knix mh Day 
tint: In tractate Ketubot (27b) Rashi and Tosafot explain thatthe 
younger brother was also born in Babylonia. He accompanied 
his father to Bei Hozai, where the father died. It was clear that 
Mari bar Isak knew he had a brother, but he claimed that he did 
not recognize this man as his brother. 


Spoke well to you - t waxp Vaw: Why did Rav Hisda need to 
say this to the brother and prove to him that Mari bar Isak’s claim 
was a legitimate claim? Some explain that the brother sought to 
prove that Mari bar Isak was a liar, and Rav Hisda said to him that 
there is no proof of this, as it is conceivable that Mari actually 
does not know him (Ramban; Rashba). Others explain that he 
sought to reconcile between the brothers, and he said: Perhaps 
Mari bar Isak does not intend to be deceitful or violent. Rather, 
he actually does not recognize you, but once it becomes clear 
he will accept you graciously (Rabbeinu Yehonatan of Lunel). 


A brother who came from a distant place — Dipan xav mx 
pint: If one resides in land he inherited and another comes and 
claims to be his brother and demands a portion of his inheri- 
tance, the heir is not required to give anything to a person he 
does not recognize. This is the halakha even if there is a rumor 
that the owner has a brother in a distant land (Shulhan Arukh, 
Hoshen Mishpat 280:6). 


A violent litigant - Doby pI bya: If a court knows that a defen- 
dant is violent based on evidence (Rema; see Sma), and the 
claimant states that he has witnesses supporting his claim who 
refuse to testify due to fear of the defendant, then the court 


HALAKHA 


You go bring witnesses — ‘ID WN AIK bn: Most commen- 
taries explain that this does not mean that Mari bar Isak will 
be required to bring witnesses that the claimant is not his 
brother, as the Sages were not that stringent, even with regard 
to a violent person. If they were, everyone would raise claims 
against him, which he would have no way to counter. Rather, 
he must enable the claimant to bring those witnesses who 
were previously afraid to testify, and have them testify (Rashba; 
see Josafot). 


Left adult and minor sons — D307 Dhin Da mat: The Rivam 
writes that even if all the surviving sons were adults, the 
assumption is that brothers are willing to overlook debts and 
are not particular with each other (Tosafot on Bava Batra 43b). 


requires the defendant to bring witnesses in support of his claim, 
in accordance with the opinion of Rav Hisda (Rambam Sefer 
Shofetim, Hilkhot Edut 3:12; Shulhan Arukh, Hoshen Mishpat 28:5). 


Left adult and minor sons - Dapp Dhin Da ma: If one died 
and was survived by adult and minor sons, and the older sons 
enhanced the value of the property, the increase in value is 
divided among the sons. The adult sons do not take any more 
than do the minors, even as payment for their labor (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 9:2; Shulhan Arukh, Hoshen 
Mishpat 2871). 
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And likewise, Rabba says: They enhanced the property, and the 
profit goes to the middle. Abaye said to him: Are these matters 
comparable? There, in the case that the adult and minor brothers 
were together, the adults are aware that the minors exist and 
forgo payment for their effort on behalf of their younger brothers. 
Here, in the case of Mari bar Isak, was the older brother aware 
of the existence of the younger brother so that he could forgo 
payment" for his labor? 


The matter continued to develop and came before Rabbi Ami. 
He said to those who reported Rav Hisda’s ruling: The Sages stated 
amore far-reaching halakha than that: In the case of relatives who 
tend to the property of a captive, the court appraises their work 
as one would appraise the work of a sharecropper." Although the 
property they tended did not belong to them at all, they receive 
wages for their labor. Why, then, is the ruling now, in the case 
of Mari bar Isak, that payment for labor on property that is his, 
we do not give him? Mari bar Isak should be reimbursed for his 
expenditures. 


They returned and related this matter before Rav Hisda. Rav 
Hisda said to them: Are these matters comparable? There, in the 
case of the captive’s property, it was with authorization from the 
court that the relative descended to tend to the property. Here, it 
was without authorization that Mari bar Isak descended" to tend 
to the property of his brother. And furthermore, Mari bar Isak’s 
brother was a minor when Mari inherited the property, and the 
court does not authorize a relative to descend and manage the 
property ofa minor. 


They returned and related this response before Rabbi Ami. Rabbi 
Ami said to them: They did not complete conveying all the details 
of the case before me, and I was unaware that Mari’s brother was 
a minor. Rav Hisda is correct. 


MI S HN A In the case of one who deposits produce 


with another, and the bailee provides him 
with different produce in return, that bailee deducts from the 
produce that he returns an amount equal to the standard decrease 
of the produce." The decrease is calculated according to this for- 
mula: For wheat and for rice, he deducts nine half-kav" per kor,® 
which is 180 kav; for barley and millet,’ he deducts nine kav per 
kor; for spelt? and flaxseed, he deducts three se‘a, which total 
eighteen kav, per kor. The entire calculation is according to the 
measure, and the entire calculation is according to the time 
elapsed. This is the amount of produce that the bailee deducts per 
one kor of produce over the course of one year. 


BACKGROUND 


Kor - 113: The kor is the largest measure of volume used by the 
Sages. One kor contains thirty sea, which is the equivalent of 
240-480 £. That significant variation is due to a fundamental 
dispute between the authorities with regard to the method of 
calculating halakhic measures. 


Millet [dohan] - mit: Among the early commentaries, there 
are various opinions with regard to the identity of dohan. The 
standard identification is Panicum miliaceum, a type of millet 
from the grain family. It is a perennial grass that reaches a height 
of 1-1.5 m. Its flowers are long, weighty, and cylindrical, and its 
small seeds, 2-3 mm long, are yellow. It is often used in animal 


feed or cereal, although at times it was mixed with other grains 
in the preparation of bread. 


Spelt [kusemin] — p3: Spelt, kusemet in the Bible, is identi- 
fied as Triticum spelta L. This grain was cultivated in Eretz Yisrael 
and the surrounding region. Spelt is similar to wheat both in the 
manner of its growth and in its appearance. Nevertheless, it can 
be distinguished by the two rows of seeds, firmly attached to 
the chaff, on every stalk. The cultivation of this species is fairly 
uncommon, both due to the difficulty involved in separating 
the chaff from the grain and because its stalk disintegrates 
easily into small stalks. 
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NOTES 

Was the older brother aware that he could forgo pay- 
ment - Somos yp m: The early commentaries ask: Aren't 
most commentaries of the opinion that ultimately it was 
proven that Mari bar Isak was aware that he had a brother? 
Why then does the Gemara say that he did not know? They 
explain that Mar bar Isak was under the impression that this 
brother died. Or, perhaps he assumed that his brother would 
remain in Bei Hozai, inherit his father’s estate there, and not 
return to Babylonia at all (Rosh; Ritva). 


Here it was without authorization that Mari bar Isak 
descended - mm mwya wh 377: Some explain the distinc- 
tion as follows: In the case of a captive'’s property, had one 
sought authorization from the court, he would have received 
it. In this case, even had Mari requested authorization he 
would not have received it (Rashba). 


Nine half-kav — pap gsn mywn: The number is expressed 
in this manner to contrast it with the measure of nine kav 
that follows (Ritva). 


HALAKHA 


Appraises their work as one would appraise the work of 
a sharecropper — DIX ond paw: In the case of one who 
inherits a field from his father, enhances the value of the 
property, and later learns that he has brothers, if the brothers 
were adults when he received his inheritance, then his labor 
is appraised as though he were a sharecropper, since he was 
unaware of their existence. If his brothers were minors, the 
enhanced value is divided equally among them (Rambam 
Sefer Mishpatim, Hilkhot Nahalot 9:4; Shulhan Arukh, Hoshen 
Mishpat 287:3). 


Return of a deposit of produce — niva jipa Num: If one 
receives produce from another to safeguard it, and mingles 
it with his own produce, he must calculate the loss from the 
produce, take an oath, and return the deposit after deducting 
the proportionate amount from the deposit. The Rema writes 
that if the loss corresponds to the measure written in the 
mishna, he need not take an oath (Shulhan Arukh, Hoshen 
Mishpat 292210). 


ATAP: BAVA METZIA: PEREK III: 40A 221 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


Losses from a deposit — 377519 niaior: When one depos- 


its produce with another, and the bailee mixes it with his 
own produce, although doing so is permitted ab initio 
only if he received permission to do so, and the bailee 
took supplies from this produce and does not know how 
much he took, when he returns the deposit, he deducts 
the amount that the produce decreased while in storage. 
For wheat and hulled rice, he deducts four and a half kav 
per kor, in accordance with the opinion of Rabbi Yohanan. 


For barley and millet, he deducts nine kav per kor. For spelt, 


flaxseed on stalks, and unpeeled rice, he deducts three sea 
per kor. This is the measure of decrease per year (Rambam 


Sefer Mishpatim, Hilkhot Sheela UFikadon 5:4; Shulhan Arukh, 


Hoshen Mishpat 292:11). 
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Rabbi Yohanan ben Nuri said: And what do the mice care how 
much produce the bailee is safeguarding? Don’t they eat the 
same amount whether it is from much produce and whether it is 
from little produce? Rather, he deducts an amount equal to the 
standard decrease" of just one kor of produce. Rabbi Yehuda says: 
If the deposit was a large measure, the bailee does not deduct 
the decrease from it, due to the fact that for different reasons it 
increases. Therefore, he returns the measure of produce that was 
deposited with him, because the increase offsets the decrease. 


The Gemara challenges: After decrease, 
GEMARA a 


rice is lacking a greater amount than what 
is recorded in the mishna. Rabba bar bar Hana says that Rabbi 
Yohanan says: It is with regard to shelled rice that the tanna’im 
taught the mishna. The mishna teaches: For spelt and flaxseed, 
he deducts three sea per kor. Rabbi Yohanan says that Rabbi 
Hiyya says: It is with regard to flaxseed on its stalks that the 
tanna’im taught the mishna, and that is why the rate of decrease is 
so great. The Gemara comments: That is also taught in a baraita: 
For spelt and for flaxseed on its stalks and for unshelled rice, he 
deducts three sea per kor. 


The mishna teaches: The entire calculation is according to the 
measure, and the entire calculation is according to the time 
elapsed. It is taught in a baraita: That is the measure of decrease 
for each and every kor, and that is the measure of decrease for 
each and every year. 


The mishna teaches: Rabbi Yohanan ben Nuri said: And what do 
the mice care how much produce the bailee is safeguarding? It is 
taught in a baraita that the Sages said to Rabbi Yohanan: The 
reduction is due not only to mice eating the produce. Much of the 
produce is lost," and much of the produce is scattered. 


It is taught: In what cases is this statement said, that the bailee 
deducts these measures for the decrease? It is in a case where the 
bailee mixed the produce that he is safeguarding with his own 
produce, and he is unable to distinguish between them. But if he 
designated a corner for the produce that he is safeguarding, the 
bailee says to the owner of the produce: That which is yours is 
before you, and he does not calculate the decrease. 


The Gemara asks: And when he mixed the produce that he is 
safeguarding with his own produce, what of it? Why must he 
calculate the decrease? Let him see how much his produce was, 
add the amount that was deposited with him, and calculate how 
much the produce diminished over time. He can then divide the 
loss proportionately between his produce and the deposited pro- 
duce. The Gemara answers: The baraita is referring to a case where 
the bailee took supplies from that produce, and therefore it is 
impossible to ascertain the rate of decrease. 


The Gemara asks: And let him see how much produce he tookas 
supplies and include this in his calculation. The Gemara answers: 
The baraita is referring to a case where the bailee does not know 
with how much he took as supplies, and therefore he must calcu- 
late the decrease based on the measures enumerated in the mishna. 


The mishna teaches that Rabbi Yehuda says: If the deposit was a 
large measure, the bailee does not deduct the decrease from it. The 
Gemara asks: How much is a large measure? Rabba bar bar Hana 
says that Rabbi Yohanan says: It is ten kor. This is also taught in 
a baraita: How much is a large measure? It is ten kor. 


Much of the produce is lost — ma nit3it 7277: Tosafot explain 
that the Sages said to Rabbi Yohanan ben Nuri that since not all 
of the decrease is attributable to mice and there are additional 


NOTES 
than in a small measure. According to Tosafot, this is primarily 
because more grain attracts more mice, as is mentioned in the 
Jerusalem Talmud. 


factors, decrease and dispersal are greater in a large measure 
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The tanna who recited mishnayot and baraitot taught before Rav 
Nahman: In what case is this statement said, that the bailee 
deducts the decrease from the produce he returns? It is in a case 
where the owner of the produce measured the produce for the 
bailee from his own threshing floor, and the bailee returned 
the produce to him from his own threshing floor. The measures 
used in all threshing floors were equal, and tended to err on the 
side of increasing the amount measured. But in a case where 
the owner measured the produce for the bailee from his own 
threshing floor and the bailee returned the produce to him as 
measured by a measure from his own house, which were more 
precise than those used on the threshing floor, he does not deduct 
the decrease when returning the produce. This is because the 
produce the owner deposited was measured with the increased 
measure of the threshing floor, and that offsets the decrease. 


Rav Nahman said to him: And are we dealing with fools, who 
give the deposit with a large measure and take the produce back 
with a small measure? Clearly, the same measure was used in both 
cases. Perhaps you are stating a ruling about the season of the 
threshing floor, and this is what it means: In what case is this 
statement said? It is said in a case where he measured the pro- 
duce for the bailee during the season of the threshing floor and 
the bailee returned the produce to him during the season of 
the threshing floor," i.e., in the same period. But in a case where 
he measured the produce for the bailee during the season of 
the threshing floor and the bailee returned the produce to him 
during the rainy season, he does not deduct the decrease when 
returning the produce, because the produce that he received 
absorbed moisture and expanded, so that he ultimately returns 
the same measure. 


Rav Pappa said to Abaye: If so, if the volume of the grain expands 
during the rainy season, the jug in which the grain is placed 
should burst due to that expansion. The Gemara relates: There 
was an incident and the jug burst. If you wish, say instead that 
the volume contracted due to compression.’ When the produce 
was deposited it was loose and had greater volume. When the 
bailee returned it, the produce was tightly packed in the jug, 
resulting in lesser volume. 


MI S HN A When the bailee returns liquids that were 


deposited with him, he deducts one-sixth 
of the amount for wine, to offset the decrease in volume due to 
absorption into the cask and evaporation. Rabbi Yehuda says: He 
deducts one-fifth. He deducts three log’ of oil" for one hundred 
log: A log and a half for sediment that sinks to the bottom of the 
cask, and a log and a half for absorption into the cask. If it was 
refined oil, he does not deduct any of the oil for sediment 
because it was filtered. If the oil was stored in old casks that are 
already saturated, he does not deduct any of the oil for absorp- 
tion. Rabbi Yehuda says: Even in a case of one who sells refined 
oil" to another" all the days of the year, this buyer accepts upon 
himself that the seller will deduct a log and a half of sediment for 
one hundred log, as that is the standard measure of sediment. 


GEMARA“™ Gemara comments: And the first 


tanna and Rabbi Yehuda do not disagree 
with regard to the halakha. Rather, this Sage ruled in accordance 
with the custom of his locale, and this Sage ruled in accordance 
with the custom of his locale. In the place of one Sage, i.e., the 
first tanna, they coat the casks with wax [bekira]' and it does not 
absorb much. In the place of the other Sage, i.e., Rabbi Yehuda, 
they coat the casks with pitch and it absorbs much. If you 
wish, say instead that it is due to the quality of earth [ gargishta]' 
from which they make the casks. Barrels made from this earth 
absorb much, and barrels made from that earth do not absorb 
much. 


HALAKHA 

During the season of the threshing floor - pjan nina: 
The calculation of loss is for a situation where the bailee 
received and returned the deposit during the same 
season of the year. If he received the deposit during the 
season of the threshing floor and returned it during the 
rainy season, he does not deduct for loss, since expansion 
due to moisture compensates for the loss (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 5:5; Shulhan Arukh, 
Hoshen Mishpat 292:12). 


Deposits of wine and oil — paw» njait: When a bailee 
mixed wine or oil that was deposited with him with his 
own and took supplies from them (Sma), he deducts one- 
sixth of the wine per year, and three log from each one 
hundred /og of oil from the wine and oil that he returns 
to account for absorption. If the oil was refined, he does 
not deduct the one and a half /og of sediment. If the wine 
or oil was in old casks, he does not deduct for absorption 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 5:5; 
Shulhan Arukh, Hoshen Mishpat 292:13). 


One who sells refined oil to another — ppw jaw 7317 
ivanb: When one sells refined oil to another, the buyer 
does not receive any sediment with his oil. If one sells oil 
without specifying whether it is refined or not, the buyer 
pays for one and a half log of sediment for every one 
hundred log (Rambam Sefer Kinyan, Hilkhot Mekhira 18:9; 
Shulhan Arukh, Hoshen Mishpat 228:20). 


NOTES 
Due to compression — X¥¥%% Dw: When wheat is 
packed tightly into a vessel, it does not expand much, 
even in the rainy season (see Ritva). 


Even one who sells refined oil - ppwa jaw 2127 AN: 
This is not referring to a case where one specified that 
he is selling him refined oil, as in that case he is required 
to sell him oil according to those specifications. Rather, 
the reference is to a case where one sells him refined oil 
without specifying the quality of the oil (Ra’avad). 


BACKGROUND 


Log - a5: This is the fundamental liquid measure 
employed by the Sages. It is equivalent to the volume 
of six egg-bulks, a quarter-kav, or one twenty-fourth of 
a sea. The range of halakhic opinions with regard to its 
volume is from 300-600 ml. 


LANGUAGE 


Wax [kira] — x7: From the Greek knpdc, kéros, meaning 
wax. 


Earth [gargishta] — mwa: The origin of this word is 
Semitic. It parallels the Arabic jueye, jirjis, and refers 
to a type of soft earth used to seal packages and similar 
items. 
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NOTES 
Rav Yehuda divided — 771179 39 D9: Rabbeinu Hananel, 
cited in the Shita Mekubbetzet, and the Ra’avad explain that 
Rav Yehuda himself was not the storekeeper. Rather, he 
instructed the storekeepers to sell oil in that manner. 


Perek III 
Daf4o Amudb 


NOTES 


One who profits may not profit more than one-sixth — 
maw by ani apne be anwan: It can be inferred from here 

that it is permitted to earn a one-sixth profit, and according 

to those who say that Rav Yehuda instructed the storekeep- 
ers in how to sell their oil, the Gemara’s question is: Why did 

he not allow them to take the maximal profit (Ra’avad)? 
There is a variant reading of the Gemara that reads here: May 
profit neither more than one-sixth nor less than one-sixth 

(Rabbeinu Hananel). According to that reading the question 

is clear, not based on inference. The Ritva explains that the 

Gemara’s question is: Isn't it appropriate for a Torah scholar 
to earn what he is permitted to earn, so he need not rely on 

others for support? 


And the payment for tapping — %n»t12 "3T: Rashi offers 
an explanation that this means money to pay one to publi- 
cize that he has wine to sell. 


When you analyze the matter you will find [keshetimtza] 
it necessary to say — anid yang: Rashi here explains 
that keshetimtza derives from the term mitzui, meaning the 
process of squeezing or pressing. Here, the Gemara is saying: 
When you exhaustively analyze the matter, you will arrive 
at this conclusion. Elsewhere, Rashi explains that it derives 
from the term metzia, meaning finding: When you analyze, 
you will find. Some explain that this matter is contingent on 
variant readings in the Gemara: Keshetimtzi is derived from 
mitzui; keshetimtza is derived from metzia (Yad Malakhi). 


If | wished to mix sediment and sell it to you — y3 x 
P mwh: The Ritva asks: If so, why not simply give him 
unrefined oil to avoid dispute? He answers that in this case 
the buyer specified that he wanted a particular barrel of oil. 
Or, it is a case where the seller has only refined oil, and he 
may not bring unrefined oil from the market. 


HALAKHA 


One who profits may not profit more than one-sixth — 
maw by ani apne be anwan: The court is required to 
appoint an official to regulate prices so that merchants of 
items that are life-sustaining, e.g., produce, wine, and oil, 
may not profit by more than one-sixth. This is the ruling 
for those who sell the merchandise all at once and do not 
exert themselves in its sale. One who sells the merchandise 
incrementally may add the cost of his labor and his expenses 
and then add one-sixth to that. This is the ruling for places 
where the court regulates prices. In a market where the 
other merchants do not conform to these restrictions, one 
need not sell his merchandise for prices lower than those 
charged by others (Rambam Sefer Kinyan, Hilkhot Mekhira 
14:1; Shulhan Arukh, Hoshen Mishpat 231:20). 


BACKGROUND 

Payment for tapping — xnr1a 127: If one wishes to com- 
pletely empty a barrel, he breaks the seal and pours the wine 
or oil out of the barrel. If one wishes to use a bit at a time, he 
bores a hole in the side of the barrel, then opens and closes 
itas he needs. At times, a tap is placed in the hole. Since the 
reference is to an earthenware barrel, only a trained worker 
could bore the hole without causing the vessel to crack. He 
receives payment for tapping. 
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The Gemara relates: In Rav Yehuda’s place they would place 
the contents of forty-eight pitchers of oil into a barrel, as 
that was the standard size of barrels there. The barrel went 
for six dinars, and Rav Yehuda divided" the oil and sold it at 
six pitchersful for one dinar. 


The Gemara now analyzes Rav Yehuda’s calculation: Subtract 
thirty-six pitchersful that were sold for six dinars each, with 
which he recoups the purchase price of the barrel. Twelve 
pitchersful remained for him. Subtract eight pitchers full, 
which is one-sixth of the total amount, as that is the measure 
absorbed in the barrels. Four pitchersful remained as profit 
for Rav Yehuda. 


The Gemara asks: But doesn’t Shmuel say that one who profits 
from the sale of matters related to one’s existence may not profit 
more than one-sixth?" One can infer that it is permitted for 
one to profit up to one-sixth. But according to the calculation, 
Rav Yehuda’s profit was much lower. Why did he not sell the oil 
at a higher price? 


The Gemara answers: There are the barrel and the sediment to 
account for. These remain in his possession, as he purchased the 
barrel and all its contents for six dinars, and they supplement the 
profit. The Gemara challenges: If so, once the barrel and sedi- 
ment are taken into account, the profit is greater than one-sixth. 
How did Rav Yehuda profit beyond the permitted amount? The 
Gemara answers: There is the payment for his exertion, as he 
sold the oil, and there is the payment for tapping," as a crafts- 
man is needed to install a tap in the barrel. When those payments 
are included in the calculation, the profit is precisely one-sixth. 


§ The mishna teaches: Ifit was refined oil, he does not deduct 
any of the oil for sediment. If they were stored in old casks 
that are already saturated, he does not deduct any of the oil for 
absorption. The Gemara asks: But isn’t it impossible that the 
cask did not absorb any oil at all, even if it was saturated? Rav 
Nahman says: It is with regard to casks coated with pitch that 
the tanna’im taught the mishna, and if the cask is old and coated 
with pitch it does not absorb anything. Abaye said: Even if 
you say that the mishna is not referring to casks coated with 
pitch, once they are saturated they are saturated, and no more 
oil is absorbed. 


The mishna teaches that Rabbi Yehuda says: Even in the case of 
one who sells refined oil to another all the days of the year, 
this buyer accepts upon himself that the seller will deduct a 
log and a half of sediment for one hundred log, as that is the 
standard measure of sediment. Abaye said: When you analyze 
the matter, you will find it necessary to say" that according to 
the statement of Rabbi Yehuda, it is permitted to mix sedi- 
ment that settled at the bottom of the barrel with the clear oil 
and sell the mixture. And according to the statement of the 
Rabbis, it is prohibited to mix sediment with the clear oil. 


The Gemara elaborates. According to the statement of Rabbi 
Yehuda, it is permitted to mix sediment, and that is the reason 
that the buyer accepts upon himself that the seller will deduct 
a log and a half of sediment for one hundred log, as the seller says 
to him: If I wished to mix sediment and sell it to you," couldn't 
I mix it and sell it to you? Now too, accept upon yourself the 
deduction due to sediment. 
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The Gemara asks: And let the buyer say to him: Ifyou had mixed 
sediment into the oil, it could have been sold for me to another. 
Now what will I do with it? The sediment cannot be sold on its 
own, and I will suffer a loss. The Gemara answers: We are dealing 
with a buyer who is a homeowner, not a merchant. He needs oil 
for his own use, and filtered oil is preferable for him, as his use 
of the oil is facilitated by removal of the sediment. The Gemara 
asks: And let the buyer say to him: From the fact that you did 
not mix the sediment with the oil for me, it is an indication that 
you renounced your rights to it to me. 


The Gemara answers: Rabbi Yehuda conforms to his standard 
line of reasoning, as he is not of the opinion that one can pre- 
sume renunciation, and therefore the buyer cannot presume that 
the seller renounced his right to receive the standard price, as 
we learned in a mishna (Bava Batra 77b): If one sold the yoke 
[tzemed] to another, he did not sell the cattle to him." Literally, 
tzemed means the yoke that holds the animals together [tzamud] 
while plowing. It can be understood as referring to the two ani- 
mals held together by the yoke. If one sold the cattle to another, 
he did not sell the yoke to him. The sale is limited to the literal 
meaning of what he said. 


The mishna continues: Rabbi Yehuda says: The money informs 
the scope of the sale. Based on the price, one can determine what 
is included in the sale. How so? If the buyer said to the seller: Sell 
me your tzemed for two hundred dinars, the matter is well- 
known that a yoke does not cost two hundred dinars, and he 
certainly meant the cattle. And the Rabbis say: The money is 
not a proof, as it is possible that one of the parties renounced 
part of the sale price. 


The Gemara concludes its elaboration of the statement of Abaye: 
According to the statement of the Rabbis, it is prohibited to 
mix sediment, and this is the reason that the buyer does not 
accept that the seller deduct a log and a half of sediment for one 
hundred log, as the buyer says to him: If you wished to mix sedi- 
ment and sell it, would it be permitted for you to do so? Now 
too, I do not accept that deduction. 


Rav Pappa said to Abaye: On the contrary, the opposite is 
reasonable. According to the statement of the Rabbis, it is 
permitted to mix sediment. And this is the reason that the buyer 
does not accept the deduction, as the buyer said to the seller: 
From the fact that you did not mix the sediment for me, appar- 
ently you renounced that sum to me. According to the state- 
ment of Rabbi Yehuda, it is prohibited to mix sediment. And 
this is the reason that the buyer accepts the deduction, as the 
seller says to him: If I wished to mix sediment, it is prohibited 
for me to mix it for you, and if you do not accept the deduction, 
I earn nothing from this sale. That is unacceptable according to 
the maxim: One who buys and sells at the same price, is he called 
a merchant? 


It is taught: The legal status of both one who buys and one who 
deposits oil with regard to residue [piktim],'" e.g., olive pits 
floating on the oil, is the same. The Gemara asks: What is the 
meaning of: With regard to residue? If we say that this is teach- 
ing: Just as the buyer does not accept upon himself a deduction 
in the quantity of oil to account for the residue, so too, the one 
who deposits the oil does not accept upon himself a deduction 
in the quantity of oil to account for the residue when he returns 
the oil and is required to return the full amount deposited with 
him, this is difficult. But let the bailee say to the owner: What 
shall I do with your residue? 


Residue — m5: Rashi explains that this refers to the seeds and 
olives that float on the oil. The Rambam writes that it is murky 


NOTES 


oil that floats on oil. Others say it is murky oil adjacent to the 
sediment (Ra’avad; Rashba). 
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HALAKHA 


Sale of cattle and a yoke - 2%) 393 nY: One who 
sells the yoke did not sell the cattle, and one who sells the 
cattle did not sell the yoke. This is the halakha even in a 
place where the yoke is referred to as cattle. If the animals 
were joined by a yoke, they are sold together (Rema, citing 
Tur), in accordance with the opinion of the Rabbis. In all 
these cases, the price is no proof of the identity of the sale 
item. If the disparity is within the range of common human 
error, the standard regulations against exploitation apply. 
If the disparity is greater, it is classified as a gift (Rambam 
Sefer Kinyan, Hilkhot Mekhira 27:2; Shulhan Arukh, Hoshen 
Mishpat 220:4). 


LANGUAGE 
Residue [piktim] — naps: From the Greek nnKTóç, pēktos, 
meaning an item that congealed, sedimented, curdled, or 
compacted. 
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NOTES 


Only for the seller - 3329 xdx: Some explain that when sep- 
arating teruma, one may give murky oil to a priest (Ra’avad). 


The measure of Tishrei...the measure of Nisan - nm 
J" 172... wT: Rashi explains that the price is different 
in Nisan and Tishrei. The Rambam explains, based on a 
straightforward reading of the text, that the difference in 
measure between Nisan and Tishrei is based on the differ- 
ence between the volume of refined and murky oil. 


For his purposes — tatty: The Ramah says that if one moved 
the barrel because he needed the space underneath it, it is 
considered that he moved it for its own purposes and not 
for his purposes. 


One who steals a lamb - me aan: The reference here is 
to a case where a bailee steals a lamb he was safeguarding, 
and the question is whether his rights and obligations as a 
bailee end at the moment he moves the deposit not for its 
own purposes (see Rashba; Ba'al HaMaor). 
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Rather, it is teaching: Just as the one who deposits the oil 
accepts the residue when his oil is returned to him, so too, the 
buyer accepts the residue with the oil he purchases. The Gemara 
asks: And does the buyer accept upon himself a deduction for 
residue? But isn’t it taught in a baraita that Rabbi Yehuda says: 
The Sages stated that the loss for murky oil is only for the seller," 
as the buyer accepts upon himself a deduction for a log and 
a half of sediment without residue?" 


The Gemara answers: This is not difficult, as this baraita, in 
which it is taught that the buyer accepts residue, is referring to a 
case where the buyer gave the seller money in Tishrei, when 
olives are harvested, and he takes the oil from him in Nisan 
according to the measure of Tishrei. In Tishrei, due to the 
substantial supply, the price is lower, and immediately after the 
harvest the oil is murky. That baraita, in which it is taught that 
the loss for murky oil is only for the seller, is referring to a case 
where the buyer gave the seller money in Nisan, and he takes 
the oil from him in Nisan according to the measure of Nisan," 
as in Nisan both the buyer and the seller assume that the oil 
is refined. 


MI S HNA In the case of one who deposits a barrel 


with another, and the owners did not 
designate a specific place for the barrel to be stored in the bailee’s 
house, and the bailee moved it and it broke, if it broke while 
stillin his hand, there is a distinction: If he moved the barrel for 
his purposes," he is liable to pay for the damage. Ifhe moved the 
barrel for its own purposes, to prevent it from being damaged, 
he is exempt. If, after he replaced the barrel it broke, whether 
he initially moved it for his purposes or whether he moved it 
for its own purposes, he is exempt. But if the owners desig- 
nated a specific place for the barrel, and the bailee moved it and 
it broke, whether it broke while still in his hand or whether it 
broke after he replaced the barrel, if he moved it for his pur- 
poses he is liable to pay, and ifhe moved it for its own purposes, 
he is exempt. 


GEMARA In accordance with whose opinion is 


this mishna? It is in accordance with the 
opinion of Rabbi Yishmael, who says: When a thief returns an 
item that he stole, we do not require the knowledge of the 
owner for the item to be considered returned, as it is taught in 
a baraita: In a case of one who steals a lamb" from the flock" or 
a sela from the purse, he should return it to the place from 
which he stole it, and it is unnecessary to inform the owner; this 
is the statement of Rabbi Yishmael. Rabbi Akiva says: 


Mixing sediment and residue - 


DPD OVW DY: It is pro- 


HALAKHA 


Tur and the Rosh, who disagree with the Rambam (Rambam 


hibited to mix sediment with wine or oil, even a little. If one 
sells refined oil to another, the buyer does not receive sediment. 
If he sells ordinary oil, the buyer accepts a /og and a half of 
sediment for one hundred, and so too murky oil, in accordance 
with what is common in that place. This is specifically when the 
buyer gives him money in Tishrei based on the large measure- 
ment, which includes sediment and cloudiness. If he purchased 
oil according to the measure of Nisan, he does not accept 
murky oil at all. The Rema writes that some say that he does 
not deduct sediment. Rather, it is permitted to mix sediment 
if he is selling ordinary oil. This is seemingly the opinion of the 


Sefer Kinyan, Hilkhot Mekhira 18:9-10; Shulhan Arukh, Hoshen 
Mishpat 228:19—-20). 


One who steals a lamb from the flock — 1197 ja noe DT: 
If one steals a lamb from a flock that was entrusted to his care 
or a coin from a purse that was deposited with him, he bears 
responsibility for it until he returns the lamb to the flock or 
the coin to the purse and informs the owner that he did so. 
This ruling is in accordance with the opinion of Rabbi Akiva 
(Rambam Sefer Nezikin, Hilkhot Geneiva 4:12; Shulhan Arukh, 
Hoshen Mishpat 355:1—2). 
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One requires the knowledge of the owner for the item to be 
considered returned. 


The Gemara asks: If the baraita is in accordance with the opinion 
of Rabbi Yishmael, why did the tanna in the first clause of the 
mishna establish the case specifically where the owner did not 
designate a specific place for the barrel to be stored in the bailee’s 
house? Even in a case where the owner designated a place for the 
barrel, the bailee should be exempt because he replaced the barrel. 


The Gemara answers: The tanna is speaking utilizing the style: It is 
not necessary. It is not necessary to state the halakha in a case 
where the owners designated a place for the barrel, as after the 
bailee replaced the barrel, that is its place. But even in a case where 
the owner did not designate a place for the barrel, and after the 
bailee replaces the barrel that is not its place, we do not require 
the knowledge of the owners. In both cases, once he replaces the 
barrel, he is exempt from payment. 


The Gemara asks: Say the latter clause of the mishna: If the owners 
designated a specific place for the barrel, and the bailee moved it 
and it broke," whether it broke while still in his hand or whether 
it broke after he replaced the barrel, if he moved it for his purposes 
he is liable to pay, and if he moved it for its own purposes, he is 
exempt. We arrive at the opinion of Rabbi Akiva, who says: We 
require the knowledge of the owners. Since the bailee moved the 
barrel from its place for his own purposes, he is a robber and is 
responsible for damages. 


The Gemara asks: If the baraita is in accordance with the opinion 
of Rabbi Akiva, why did the tanna in the latter clause of the 
mishna establish the case specifically where the owner designated 
a particular place for the barrel to be stored in the bailee’s house? 
Even in a case where the owner did not designate a place for the 
barrel, the bailee should be liable to pay, because the barrel is not 
considered to have been returned. 


The Gemara answers: The tanna is speaking utilizing the style: It is 
not necessary. It is not necessary to state the halakha in a case 
where the owners did not designate a place for the barrel, as the 
place that the bailee placed the barrel is not its place. But even in a 
case where the owner designated a place for the barrel, where 
the place that the bailee placed the barrel is its place, we require 
the knowledge of the owners for it to be considered as if the bailee 
returned the barrel. 


The Gemara asks: The result of that explanation is that the first 
clause of the mishna is in accordance with the opinion of Rabbi 
Yishmael and the latter clause is in accordance with the opinion of 
Rabbi Akiva. The Gemara answers: Indeed, it isas Rabbi Yohanan 
says: Anyone who explains to me both clauses of the mishna with 
regard to a barrel according to the opinion of one tanna" I will 
honor, and carry his garments after him" to the bathhouse, and 
treat him as a servant treats his master. 


The Gemara relates that Rabbi Ya’akov bar Abba interpreted the 
mishna before Rav: The mishna is referring to a case where the 
bailee took the barrel in order to rob the owner of it, and that is 
the meaning of the term: For his purposes. Since he intended to 
rob the owner of the barrel, he must return it to its place. In the first 


clause of the mishna, where the owner of the barrel did not desig- 


nate a place for it, anywhere that he places it constitutes a return to 


its place. In the latter clause of the mishna, where the owner desig- 


nated a place for the barrel, since the bailee did not return the barrel 
to that place, it is not considered to have been returned. 
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HALAKHA 


A deposited barrel that broke - mawa }17p5 man: In the 
case of one who deposits a barrel with another, whether 
the owners designated a place for the barrel or whether 
they failed to do so, if the bailee moved it for his own pur- 
poses, whether it broke before he returned it to its place 
or whether it broke thereafter, he is liable to pay for any 
damage. If he moved the barrel for its own purposes he is 
exempt in both cases, in accordance with Rabbi Yohanan's 
interpretation of the mishna. The halakha is not ruled 
in accordance with the entire mishna, as the halakha is 
generally ruled in accordance with the opinion of Rabbi 
Akiva (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 
7:9; Shulhan Arukh, Hoshen Mishpat 292:6, and Beur HaGra 
there). 


NOTES 


According to one tanna — xan 1m7 xp dy: The question 
of how to interpret a mishna in which there is a contradic- 
tion between its first clause and its latter clause is among 
the questions most commonly raised in the Talmud. The 
preferred approach is to resolve the contradiction in the 
mishna. When that is not an option, there are two addi- 
tional approaches. One is to explain that each of the two 
clauses in the mishna reflects the opinion of a different 
tanna. A second approach maintains that each of the two 
clauses refers to a different case. Which of these approaches 
is adopted is left to the discretion of the Sages, and at times 
there are disputes. In tractate Sanhedrin, the Gemara notes 
that Rabbi Yohanan holds that it is preferable to attribute 
a contradiction in a mishna to two tanna‘im rather than to 
two cases. Therefore, it is clear why he preferred to adopt 
the explanation that the mishna reflects the opinion of one 
tanna, but not the one in accordance with the opinions that 
explain that the mishna is discussing two cases. 


Carry his garments after him — Ana MNA sban: This 
means: | will acknowledge that he is a greater Torah scholar 
than |, and | am prepared to publicize that | serve him like 
a disciple serves his master (Torat Hayyim). Later commen- 
taries note that a Hebrew slave does not serve his master 
in the bathhouse because that is demeaning work. It is 
permitted for a student to serve his master there only in 
deference to his master. 
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NOTES 
Misappropriation — 7? mow: The commentaries discuss 
extensively the precise nature of misappropriation and the 
differences between misappropriation and other forms of 
robbery. Some explain that one who misappropriates a 
deposit intends to return it to the owner, whereas in cases of 
robbery and theft the perpetrator has no intention to return 
the stolen item (Ra’avad). Some explain that a bailee who 
misappropriated a deposit is halakhically required to pay 
for the entire item, even if he misappropriated only a small 
part of it. That is not the halakha in the case of theft (Ram- 
ban; Ran). According to the Rosh, apparently the halakha 
of misappropriation by a bailee is a Torah edict. Therefore, 
conceivably, misappropriation does not require loss. 


He placed it indicates in its designated place - An37 
yawna mapaa: The early commentaries write that it is not 
due to this inference that Rabbi Yohanan rejects the pro- 
posed answers. Rather, it is because he attempts to avoid 
establishing the mishna as referring to two different cases 
(Talmid Rabbeinu Peretz). 


When the staff and satchel were still on the animal - ;tiya 
why: Rashi writes that Rav attempts to explain the matter 
even in accordance with the opinion of Rabbi Yishmael. The 
Ra'avad explains: If the bailee places his staff and garments 
on the animal once, it is inconsequential, as the owners are 
indifferent, and it is not considered misappropriation. Here, 
the Gemara indicates that he regularly places a burden upon 
the animal, to the extent that it weakens the animal. 


HALAKHA 

Loss with regard to misappropriation - 1» mobwa yen: 
Itis prohibited for a bailee to misappropriate a deposit, even 
if his intention is merely to use it, not to steal it, and even if 
he causes no damage or loss. Once he misappropriates the 
deposit it is considered to be his, and he is liable to pay even 
if any subsequent damage was due to circumstances beyond 
his control. This ruling is in accordance with the opinion 
of Rav, as the halakha is in accordance with his opinion in 
disputes with Levi. 

In cases of misappropriation, a bailee bears responsibility 
from the moment that he lifts the deposit. If his intention 
is to use the deposit for a purpose that does not damage it, 
he bears responsibility only from the moment he uses it, as 
a borrower without the knowledge of the owner, in accor- 
dance with the opinion of Rav Sheshet. Although the mishna 
does not correspond with his opinion, no one disagrees with 
his ruling (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:11; 
Shulhan Arukh, Hoshen Mishpat 292:1). 


He abandoned his flock and went to the city — iy M377 
yh x: Ifa shepherd abandoned his flock and entered a city, 
whether he did so at a time when shepherds typically enter 
he city or whether he did so at a time when shepherds do 
not typically enter the city, if an animal came and devoured 
animals from the flock, some say that he bears responsibil- 
ity only if he would have been able to save them with the 
help of other shepherds. If not, he is exempt. Others say that 
if he entered at a time when shepherds do not typically 
enter the city, he is always liable to pay, because the episode 
began with his negligence (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 3:8; Shulhan Arukh, Hoshen Mishpat 303:10, and in the 
comment of Rema). 
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Rabbi Natan bar Abba interpreted the mishna before Rav: The 
mishna is referring to a case where the bailee took the barrel in 
order to misappropriate it, as one who misappropriates the 
property of another is responsible for any subsequent damage 
to it. 


The Gemara asks: With regard to what do Rabbi Yaakov and 
Rabbi Natan disagree? The Gemara answers: It is with regard 
to whether misappropriation’ requires loss:" Is one liable for 
misappropriation only if it results in depreciation of the deposit, 
or is one liable for misappropriation even if he only intended to 
damage the deposit but there was no depreciation? The one who 
says that the bailee took the barrel in order to rob the owner of 
it holds that misappropriation requires loss. And the one who 
says that the bailee took the barrel in order to misappropriate it 
holds that misappropriation does not require loss. 


Rav Sheshet objects to that explanation: Does the tanna teach 

that the bailee took it? It is taught in the mishna: The bailee 

moved it, indicating that he sought neither to misappropriate it 
nor to rob the owner of it. Rather, Rav Sheshet said: With what 

are we dealing here? We are dealing with a case where the bailee 

moved the barrel to stand upon it and bring fledglings from a 

nest in a tree. The bailee did not attempt to use its contents. He 

merely climbed on the barrel. And the tanna of the mishna holds: 
The legal status of one who borrows without the knowledge of 
the owners is that of a robber in terms of responsibility. And the 

entire mishna is in accordance with the opinion of Rabbi Yish- 
mael. And the latter clause is referring to a case where the bailee 

is responsible because he placed the barrel in a place that is not 

its designated place. 


The Gemara asks: And why doesn’t Rabbi Yohanan, who claimed 
that it is not possible to establish both clauses of the mishna 
in accordance with the opinion of the same tanna, explain the 
mishna in that manner? He holds that the term: He placed it, 
indicates that he replaced it in its designated place." Therefore, 
the latter clause cannot be explained in accordance with the 
opinion of Rabbi Yishmael, and the contradiction remains. 


§ It was stated that there is an amoraic dispute between Rav and 
Levi. One says: Misappropriation requires loss. And one says: 
Misappropriation does not require loss. The Gemara com- 
ments: It may be concluded that it is Rav who says: Misappro- 
priation does not require loss, as it is taught in a baraita: In the 
case of a shepherd who was herding his flock, which included 
the animals of others, and he abandoned his flock and went to 
the city," and a wolf came and devoured an animal, or a lion 
came and clawed an animal, the shepherd is exempt, as in any 
case, the attacks occurred through circumstances beyond his 
control. If he placed his staff and his satchel on the animal that 
was later attacked, he is liable to pay for the animal. Since he 
utilized the animal, it is as ifhe misappropriated it, and therefore 
he is liable to pay even in a case involving circumstances beyond 
his control. 


And we discussed this baraita: Due to the fact that he placed his 
staff and his satchel on the animal, is he liable to pay? Didn’t he 
already remove them? Even if he improperly used the animal, he 
already removed his staff and satchel, and it is tantamount to 
returning it to the owners. 


And Rav Nahman says that Rabba bar Avuh said that Rav said: 
The tanna is referring to a case where the wolf devoured the animal 
when the staff and satchel were still on the animal." Since the 
bailee is still using the animal, it is considered his in terms of liabil- 
ity to pay for the damage caused. The Gemara asks: And if the 
staff and satchel are still on the animal, what of it? But he did not 
pull the animal and therefore did not acquire it. 
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And Rav Shmuel bar Yitzhak says that Rav says: The tanna is 
referring to a case where the shepherd struck the animal with a 
staff and it ran before him, which is a form of pulling. The Gemara 
asks: But by causing the animal to run, he did not cause a loss to 
the animal. Why is he liable to pay? Rather, must one not conclude 
from it that Rav holds: Misappropriation does not require loss? 


The Gemara rejects that proof: Say that he weakened the animal 
with a staff, and that is the only reason that he is liable to pay. The 
Gemara comments: Rav’s language is also precise, as he teaches: 
Where the shepherd struck the animal with a staff. The reason that 
he explains that he struck the animal with a staff, as opposed to his 
hand, is to indicate that the animal was weakened. The Gemara 
affirms: Learn from it that Rav holds that misappropriation 
requires loss. 


The Gemara comments: And from the fact that Rav holds that 
misappropriation requires loss, it may be inferred that Levi holds 
that misappropriation does not require loss. The Gemara asks: 
What is the reason for the opinion of Levi? Rabbi Yohanan says 
in the name of Rabbi Yosei ben Nehorai: Misappropriation that 
is stated with regard to a paid bailee is different from misap- 
propriation that is stated with regard to an unpaid bailee. There 
is no need for the Torah to state the halakha of misappropriation 
twice. If an unpaid bailee is liable to pay for misappropriation, all 
the more so is a paid bailee liable to pay. The reason that the Torah 
repeated this halakha is to teach that a paid bailee is liable to pay for 
misappropriation even if there is no loss. 


Rabbi Yohanan continues: And I say that misappropriation by a 
paid bailee is not different. 


The Gemara elaborates: And what is meant by: Misappropriation 
that is stated with regard to a paid bailee is different from misap- 
propriation that is stated with regard to an unpaid bailee? As one 
could claim: Let misappropriation" not be stated with regard to 
a paid bailee, and derive it from misappropriation with regard to 
an unpaid bailee by means of an a fortiori inference: And if an 
unpaid bailee, who is exempt in cases where he claims theft and 
loss, misappropriated the deposit, he is liable to pay, then a paid 
bailee, who is liable in cases where he claims theft and loss, all the 
more so is it not clear that he is liable if he misappropriated the 
deposit? With regard to what halakha did the Merciful One write 
misappropriation in the case of a paid bailee? It is to say to you: 
Misappropriation does not require loss; intent to misappropriate 
is enough to render him liable to pay. 


Rabbi Yohanan stated: And I say that it is not different, in accor- 
dance with the opinion of Rabbi Elazar, who says: This case and 
that case are one. The Gemara elaborates: What is the meaning of: 
This and that are one? It means that it was necessary to teach mis- 
appropriation in both cases due to the fact that it can be refuted 
by an a fortiori inference: What is notable about an unpaid bailee? 
He is notable in that he pays the double payment when he falsely 
states the claim that a thief stole the deposit. A paid bailee reim- 
burses the owner only for the cost of the deposit in that case. The 
legal status of the paid bailee is not consistently more stringent 
than that of an unpaid bailee, and therefore no a fortiori inference 
is possible. 
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NOTES 
And what is different with regard to misappropriation — 
T? mmbw..nwn xay: Misappropriation is different, as 
it is unnecessarily repeated in the Torah. It is different in 
the sense that its halakha is anomalous, as one is liable 
for misappropriation even when there is no loss to the 
owner (Rosh). 
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NOTES ——_—_—_—_———_- 
The principal without an oath - myiaw xha xay: Rashi on 
Bava Kamma 57b explains that it is possible to say that an 
unpaid bailee is liable to pay not because he is responsible 
for the loss of the item, but because the Torah penalizes him 
for taking a false oath. 


And derive it from a borrower — Sxiwn w: Rashi and 
most early commentaries explain that misappropriation is 
derived from the halakha of a borrower itself, as the responsi- 
bility that he bears is due to his misappropriating the deposit, 
although it was with the knowledge and authorization of 
the owner. Rabbeinu Hananel explains differently. When 
the Gemara states: And derive it from a borrower, it means: 
Misappropriation should have been written only with regard 
to a borrower, and with regard to other bailees it would be 
derived by means on an a fortiori inference. See the Ritva, 
who discusses the opinion of Rabbeinu Hananel. There is 
another version of the text of the Gemara found in Otzar 
HaGeonim. 


One mention...and the other — J? x1...61m: Josafot ask: 

How is it possible to derive the matter by means of a verbal 

analogy according to the one who holds that misappro- 
priation does not require loss, as according to that opinion 

both mentions of misappropriation are necessary? The Ritva, 
cited in the Shita Mekubbetzet, explains that a verbal analogy 
based on tradition is effective even if the terms used are not 
superfluous in their context. 


HALAKHA 
And the master of the house shall approach the judges 
with regard to an oath - muraw> osha dy man bya ap: 
An unpaid bailee from whom a deposit was lost or stolen 
akes an oath, and he is exempt (Rambam Sefer Mishpatim, 
Hilkhot Sekhirut 1:2; Shulhan Arukh, Hoshen Mishpat 291:1). 


A false oath ona deposit - timpa y apy nysaw: Ifan unpaid 
bailee claimed that a deposit was stolen and took an oath 
o that effect, and then witnesses testified that the oath was 
alse, his legal status is that of a thief, and he pays double the 
principal. In a case where the deposit was a sheep or an ox, if 
he bailee slaughtered or sold it, he pays four or five times the 
principal, respectively (Rambam Sefer Nezikin, Hilkhot Geneiva 
41; Shulhan Arukh, Hoshen Mishpat 352:1). 
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The Gemara comments: And the one who does not refute the 
a fortiori inference holds: The absolute requirement to pay the 
principal even without having taken a false oath" is more strin- 
gent than the requirement to pay the double payment that is 
effected only with the bailee taking a false oath. In his opinion, 
the legal status of the paid bailee is consistently more stringent 
than that of an unpaid bailee, and therefore an a fortiori inference 
is possible. 


Rava says: The verse should not state misappropriation, neither 
with regard to an unpaid bailee nor with regard to a paid bailee, 
and one can derive it by means of an a fortiori inference from 
misappropriation with regard to a borrower:" And if a borrower, 
who utilizes the deposit with the knowledge of the owner, misap- 
propriated the deposit, he is liable to pay, then with regard to an 
unpaid bailee and a paid bailee, who may not utilize the deposit 
at all, all the more so is it not clear that they are liable to pay if 
they misappropriate the deposit? 


Why, then, is the halakha of misappropriation stated in the cases 
of the unpaid and paid bailees? One mention is to say to you: 
Misappropriation does not require loss. And the other mention 
is so that you will not say: With regard to this a fortiori inference, 
there is principle: It is sufficient for the conclusion inferred 
from an a fortiori inference to be like the source? of the inference, 
and thereby conclude: Just as a borrower who is in partnership 
with the owner is exempt, so too, an unpaid bailee and a paid 
bailee who are in partnership with the owner are exempt. Conse- 
quently, it was necessary for the verse to mention the halakha of 
misappropriation with regard to both the paid and unpaid bailee. 


The Gemara asks: And according to the one who says: Misap- 
propriation requires a loss, why do I need these two mentions 
of misappropriation? The Gemara explains: One mention is so 
that you will not say with regard to this a fortiori inference the 
principle: It is sufficient for the conclusion that emerges from 
an a fortiori inference to be like its source. 


And the other" mention is for that which is taught in a baraita. 
It is written: “And the master of the house shall approach the 
judges to determine whether he misappropriated his neighbor’s 
goods” (Exodus 22:7). This is stated with regard to an oath." Do 
you Say that it is stated with regard to an oath, or is it stated only 
with regard to judgment? Misappropriation is stated below, in 
a later verse in the chapter: “Whether he misappropriated his 
neighbor's goods” (Exodus 22:10), and misappropriation is stated 
above, in an earlier verse in the chapter: “Whether he misappropri- 
ated his neighbor’s goods” (Exodus 22:7). Just as below it is stated 
explicitly with regard to an oath: “The oath of the Lord shall be 
between them both to determine whether he misappropriated his 
neighbor’s goods” (Exodus 22:10), so too here, it is stated with 
regard to an oath and not merely for judgment." 


BACKGROUND 
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It is sufficient [dayyo] for the conclusion inferred from ana 
fortiori inference to be like the source — nid purty xab pT 
ji733: This halakhic principle, referred to in shorthand as dayyo, 
restricts the conclusion that may be derived from an a fortiori 
inference. It establishes guidelines for a fortiori inferences to 
prevent the establishment of limitless leniencies or stringencies. 
According to the principle of dayyo, one may derive: Just as X 


is more stringent than Y with regard to point A, X is no less 
stringent than Y with regard to point B. One does not derive: 
Just as X is more stringent than Y with regard to point A, X is 
similarly more stringent than Y with regard to point B. If that 
were the case, limitless conclusions could be derived from the 
inference. Still, the Gemara here contends that this principle 
is not in effect. 
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Or he locked the door before them - 0793 by: Rashi 
he door before the minors. The com- 
mentaries add that, although safeguarding by minors is not itself 
effective safeguarding, in this case, since the children are behind 
leave, and if a thief attempts to enter 
is considered effective safeguarding. 
The Rif cites a variant reading: Or he locked. The reference is not 
to leaving the minors behind locked doors. Rather, this is a new 
halakha: By placing a deposit in a locked room, one effectively 
safeguards it. Most of the commentaries agree with this opinion 


explains that he locked 


locked doors and canno 
they will certainly yell, i 


(Rashba; Rosh; Ritva; Meiri). 


MI S HN A In the case of one who deposited coins 
with another, and that bailee bound it 
in a cloth and slung it behind him," or conveyed them to his 
minor son or daughter" for safeguarding, or locked the door 
before them" in an inappropriate, i.e., insufficient, manner 
to secure them, the bailee is liable to pay for the coins, as he 
did not safeguard the coins in the manner typical of bailees. 
But if he safeguarded the money in the manner that bailees 
safeguard items and it was nevertheless stolen, he is exempt. 


GEMARA Granted, for all the other cases, the 


bailee is liable to pay, as he did not safe- 
guard the money in the manner that bailees safeguard items. 
But if the bailee bound it in a cloth and slung it behind him, 
what more was he to do? Rava says that Rabbi Yitzhak said: 
The verse states: “And you shall bind up the money in your 
hand” (Deuteronomy 14:25), from which it is derived: Although 
it is bound, in order to safeguard the money, it must be in your 
hand. 


And apropos that verse, Rabbi Yitzhak says: A person’s money 
should always be found in his possession. He should not invest 
all ofhis money, leaving him with no money available for expen- 
ditures, as it is stated: “And you shall bind up the money in 
your hand.’ And Rabbi Yitzhak says: A person should always 
divide his money into three;" he should bury one-third in the 
ground, and invest one-third in business [bifrakmatya],' and 
keep one-third in his possession. 


And Rabbi Yitzhak says: Blessing is found only in a matter 
concealed from the eye, as it is stated: “The Lord will 
command blessing with you in your storehouses” (Deuter- 
onomy 28:8), where the grain is concealed. The school of Rabbi 
Yishmael taught: Blessing is found only in a matter over 
which the eye has no dominion,’ as it is stated: “The Lord will 
command blessing with you in your storehouses.” 


The Sages taught: One who goes to measure the grain on his 
threshing floor recites: May it be Your will, O Lord, our God, 
that You send blessing upon the product of our hands. If one 
began to measure the grain he says: Blessed is He Who sends 
blessing upon this pile of grain. If one measured and afterward 
recited this blessing, this is a prayer made in vain, because 
blessing is found neither in a matter that is weighed, nor in 
a matter that is measured, nor in a matter that is counted. 
Rather, it is found in a matter concealed from the eye, as 
it is stated: “The Lord will command blessing with you in 
your storehouses.” 


NOTES 


bless you in the land” (Deuteronomy 28:8). “In your storehouses” 
refers to the money that one keeps in his possession. “In all 
that you put your hand to” refers to the money one invests in 
business. “In the land” refers to the money that one places in 
the land. With regard to the one-third that one places in the 
land, some explain that he buries it in the ground, and others 
explain that he should invest it in real estate, which is a safe 
investment. 


Over which the eye has no dominion — iano pa pw: The 
Sages also stated that blessing is not found in matters that cre- 
ate the impression that one is amassing a significant profit, e.g., 


A person should always divide his money into three — aoiyd 
PHYA NY DIK when: An allusion to this can be found in the 
verse: “The Lord will command the blessing with you in your 
storehouses, and in all that you put your hand to, and He will 


using large barrels (Rosh). In general, God's blessing is bestowed 
discreetly. For example, in the incident recounted in II Kings, 
chapter 4, Elisha instructed a woman to close the door before a 
miracle transpired to grant her oil (Torat Hayyim). 


HALAKHA 

Safeguarding money while traveling - 1773 D393 NMW: 
If one deposits money with another, and in the course of 
safeguarding the money the bailee must travel, he must 
bind the money and hold it in his hand or sling it over his 
shoulder in front of him. If he failed to do so and the money 
was lost, even if it was due to circumstances beyond his 
control, he is liable to pay, since the incident started with 
his negligence (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 4:6; Shulhan Arukh, Hoshen Mishpat 291:20). 


He conveyed them to his minor son or daughter - Dyp 
DPA inad i: If a bailee conveys the deposit to Tis 
minor son or daughter, he bears responsibility for any sub- 
sequent damage (Rambam Sefer Mishpatim, Hilkhot Sheela 
UFikadon 4:8; Shulhan Arukh, Hoshen Mishpat 291:21). 


One who goes to measure the grain on his threshing 
floor recites — Waix 12713 MX ah bint: One who enters 
his threshing floor to measure the grain there says: May it be 
Your will, O Lord our God, that You send blessing upon this 
pile of grain. He may recite this prayer even in the course of 
measuring the grain. If he recites the prayer after he com- 
pleted measuring the grain, it is a prayer in vain. The Ram- 
ban writes: One recites this prayer only when measuring 
the grain in order to tithe it, as the Torah promises blessing 
if one separates tithes from his grain (Rambam Sefer Ahava, 
Hilkhot Berakhot 10:22; Shulhan Arukh, Orah Hayyim 230:2). 


LANGUAGE 


Business [perakmatya] — Knp: From the Greek 
Tpaypateia, pragmateia, meaning business management 
or commerce. 
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HALAKHA 

Safeguarding for money - D393 Myaw: Effective safe- 
guarding of money and other valuable items is accom- 
plished by burying them at least one handbreadth in the 
ground, in accordance with the conclusion of Rafram. 
Alternatively, they may be concealed inside the wall 
within one handbreadth of the ground or within one 
handbreadth of the roof (Rambam Sefer Mishpatim, Hil- 
khot Sheela UFikadon 4:4; Shulhan Arukh, Hoshen Mishpat 
291:15). 


niwnwr: A bailee who receives a deposit of money from 
another during twilight on Friday evening is obligated 
to bury it immediately at the conclusion of Shabbat. If 
the depositor or the bailee is a Torah scholar, he may 
postpone burying the money until after havdala (Rarn- 
bam Sefer Mishpatim, Hilkhot Sheela UFikadon 4:5; Shulhan 
Arukh, Hoshen Mishpat 291:16, and in the comment of 
Rema). 


Leavened bread upon which a rockslide fell - yan 

nbisg voy mbpaw: If leavened bread was buried beneath 

arockslide three handbreadths deep, one does not search 

for it to destroy it. Nullification is sufficient, in accordance 

with the opinion of Rabban Shimon ben Gamliel (Ram- 
bam Sefer Zemanim, Hilkhot Hametz UMatza 3:1; Shulhan 

Arukh, Orah Hayyim 433:8). 
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There is safeguarding for money only in the ground - 
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§ Shmuel says: There is safeguarding for money" only in the 
ground." Rava said: And Shmuel concedes if one received a 
deposit on Shabbat eve at twilight," that the Rabbis did not 
impose upon him to bury it in the ground immediately. And 
if, at the conclusion of Shabbat, he delayed and did not bury 
the money within the period of time needed to bury it, he is 
liable to pay the owner ifit is stolen. And if the one who deposited 
the money is a Torah scholar and the bailee thought: Perhaps 
he requires money" for havdala, and that is the reason that he 
did not bury the money immediately, then he may delay burying 
the money a bit longer. 


The Gemara comments: And now that rummagers, who dig to 

find and steal buried property, are commonplace, there is safe- 
guarding for money only in the beams of the roof of a house. 
The Gemara comments: And now that dismantlers, who attempt 
to find and steal property hidden in beams, are commonplace, 
there is safeguarding for money only between the bricks of a 

wall. Rava said: And Shmuel concedes that money can be safe- 
guarded in the wall or, alternatively, between the corners of the 

house. And now that tappers, who tap on walls to find and steal 

property hidden there, are commonplace, there is safeguarding 

for money only in the handbreadth’ of the wall adjacent to the 

ground or in the handbreadth of the wall adjacent to the ceiling, 
as tapping on the wall will not reveal their existence. 


Rav Aha, son of Rav Yosef, said to Rav Ashi: We learned in a 
mishna there (Pesahim 31b): The legal status of leavened bread 
upon which a rockslide fell" is like that of leavened bread that 
was eliminated, as it will remain there forever. Rabban Shimon 
ben Gamliel says: This ruling applies in any case where the leav- 
ened bread is covered to the extent that a dog is unable to detect 
it. And it is taught: How much is the measure of detection ofa 
dog? It is three handbreadths. The question is: Here, what is the 
halakha? Do we require the money to be buried at a depth of 
three handbreadths or not? 


NOTES 


wə the money of the deposit in the manner that he safeguards 


yppa xbx myn ond px: Burying money is one of the meth- 
ods employed to prevent its theft. In addition, burying it in the 
ground protects the coins from corrosion (Rosh). Rabbi Reuven 
AlBargeloni wrote, citing the Jerusalem Talmud, that safeguard- 
ing the money according to the existing conventions in that 
place is sufficient, and many commentaries agree (Ramban; 
Rashba; Ran). The Meiri wrote that Shmuel said that extreme 
measures must be taken in safeguarding money only in cases 
where the authorities are attempting to confiscate that money. In 
ordinary circumstances, it is sufficient for the bailee to safeguard 


Handbreadth — nay: This measure approximates the width of 
a clenched fist. One handbreadth equals four fingerbreadths, 
which is five times the width of the middle finger, or six times 
the width of the little finger. According to the measures of 
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BACKGROUND 


his own. 


Perhaps he requires money — %%t ab yon xr: Some explain 
that there is concern that the owner might require the money 
for havdala (Rashi). Some explain that there is concern that if the 
bailee is a Torah scholar and does not rely on the havdala recited 
in the synagogue, he will need to purchase wine for havdala. 
Therefore, he is allotted additional time and he need not conceal 
the money until after havdala (Rabbeinu Hananel). 


Rabbi Hayyim Nae, a handbreadth equals 8 cm. According to 
the measures of the Hazon Ish, it is 9.6 cm. Three handbreadths 
are 24-28.8 cm. 
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Rav Ashi said to Rav Aha: There, with regard to bread, it is due 
to the scent that we require three handbreadths to obscure it 
from the dog. Here, with regard to money, it is because it must 
be obscured from the eye that we bury it. Scent is not relevant, 
and therefore we do not need three handbreadths. The Gemara 
asks: And how deep must the money be buried? Rafram from 
Sikhera said: One handbreadth. 


The Gemara relates: There was a certain man who deposited 
money with another, and the bailee placed it in a willow hut 
from which the money was stolen. Rav Yosef said: Although 
with regard to thieves, placing the money in the hut is effective 
safeguarding, with regard to fire it is negligence, as it is likely 
to burn. Therefore, it is a case where the incident was initially 
through negligence and ultimately by accident, and the bailee 
is liable to pay. And some say: Although with regard to fire 
it is negligence, with regard to thieves it is effective safeguard- 
ing. Therefore, it is a case where the beginning of the incident 
was negligence and ultimately the damage was caused by acci- 
dent, and the bailee is exempt." The Gemara concludes: And 
the halakhais: Ina case where the incident was initially through 
negligence and ultimately by accident, the bailee is liable 


to pay. 


The Gemara relates: There was a certain man who deposited 
money with another. Eventually, the owner of the money said 
to the bailee: Give me my money. The bailee said to him: I do 
not know where I placed it. The matter came before Rava, who 
said to the bailee: Every circumstance where a bailee claims: 
I do not know, is in and of itself negligence;™ go pay. 


The Gemara relates: There was a certain man who deposited" 

money with another. The bailee gave the money to his mother, 
and she placed the money in a chest [bekartalita],' and it was 

stolen. Rava said: How should judges rule in this case? 


Let us say to the bailee: Go pay. But he can say: There is a 
principle: 


HALAKHA 


Negligence and damage were caused by circumstances 
beyond his control in two factors — natin wa DIK) Twa: 
If one was negligent in safeguarding a deposit by not preventing 
one form of damage, he is liable to pay, due to his negligence. This 
is the halakha even if the damage was ultimately due to another 
form of damage, and even if it occurred under circumstances 
beyond his control. In the case in the Gemara, placing money ina 
wood hut was negligent, as this made it likely to be damaged in 
a fire. Consequently, although the bailee was not negligent with 
regard to theft, he is still liable to pay if the money was stolen 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 4:6; Shulhan 
Arukh, Hoshen Mishpat 291:6). 


Every circumstance where a bailee claims, | do not know is in 
and of itself negligence - NI KIPI KYT sbha: A bailee who 
forgot where he placed the deposit is negligent and is liable to pay 


immediately (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 
4:7; Shulhan Arukh, Hoshen Mishpat 291:7). 


There was a certain man who deposited, etc. - X123 KYTI 
"131 PPDK7: There was an incident involving one who deposited 
money with another, and the bailee gave it to his mother, who 
concealed the money in a secure place but did not bury it, and 
it was stolen. The Sages said: The bailee is exempt after taking 
an oath that he gave it to his mother, who is a member of his 
household. His mother is exempt after taking an oath that she 
concealed the money and it was stolen. The Rema writes, citing 
the Maggid Mishne, that if the deposit was an item other than 
money, the bailee need not take an oath; the oath of the mother 
is sufficient (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 4:8; 
Shulhan Arukh, Hoshen Mishpat 291:23). 


NOTES 


Every circumstance where a bailee claims, | do not 


know is in and of itself negligence - x3 


wp xd > 


KI MIWA: The Ritva asks: Isn't it the halakha that an 


unpaid bailee is exempt if the deposit is lost, 


which is 


by definition a case where the bailee says: | don’t know 


where it is? The Ra'avad explains that he is ex 


empt only 


in cases where he knows that the animal fled or the 
money fell out of his hand and it is unrecoverable. But 


if the deposit was lost in a manner where 
does not know the circumstances, he is liab 


LANGUAGE 
Chest [kartalita] - 


he bailee 
e to pay. 


spbu: An Aramaic diminutive 


of the Greek KaptaNos, kartallos, meaning a basket 


with a pointed bottom. 
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Perek III 
Daf 42 Amud b 


NOTES 


Molars — 933: Rashi usually explains this term to 
mean gums. Josafot write that this is unlikely, and 
that they are actually the molars. 


This ox did not have molars and other teeth 
with which to eat - Soya en 33 mh ara x: 
It was necessary to knead a mixture of especially 
finely cut food so that the animal could swallow it 
without chewing (Rabbeinu Hananel). 


The trader takes an oath - 17 yanna: The 
merchant takes an oath. Since he sells animals, 
he should have been expert in their defects and 
erefore should have known that the animal was 
flawed (Rosh). 


The value of the meat of the ox based on the 
cheapest price - -5a wa nt: According to Rashi, 
his is a compromise ruling, and therefore he pays 
only a portion of the price. Rashi relies on several 
sources where it is stated that this is two-thirds of 
he standard price. The Ramban notes that this 
explanation is inappropriate here. In addition, the 
sources upon which Rashi relies are not talmudic 
sources; they are geonic. Therefore, Rabbeinu Tam 
explains that the trader receives a discounted 
price of meat not as a compromise, but due to 
the circumstances. Once it is discovered that 
an animal has no teeth, the owner slaughters it 
immediately and sell its meat. Since he cannot 
coordinate the time of the slaughter with the opti- 
mal market conditions, he is able to command 
only a discounted price. The Ba'al HaMaor and the 
Ra'avad explain that since the ox did not eat, the 
quality of its flesh was not optimal. Consequently, 
the market value of its meat was not optimal. 


234 


KIT WD iN nyt by - Ppa bp 
"pan 


TAK KYTAR rw nt DND TY K 
SAYTAPCT ATM PPT T % 


Sp vane 2m mane NY NAN sav) Kan 
TTD DD ATID PTT AZ NID DT IBY 
ana 


WITT IPY YINDA KIJ WY KYY 
ITT PPK VAAN mand Trwy 
OD) TK) xhupa yyanix n 


xin ind yar cant Katies KITI 
PVI ab nt xb wap pa am 
WD DTT NIT VN VON D1 bomb 

NIT rah 97 


sax ox Dw Sy ation) a xo 
mmp spa? 


IA NIN ax Dw MENI m9 xy 
TMI xd OKTO shone PDPK qin 
ODS NTT PEL 


YOK MATION DY www KPI IN 
JD 3 DTV KPD MD ON a ah 
PAMIT KTD NPY - IPPP NBA NT 
MORD apes stint MYY TNX 

yn 


PLYP NTN AyD PYY Np THD NYAS 
yon ah PITRO YTIK TY ya 
KITA JBN NPD|EDA HYI My pat yy 
MINI TON paw Tay NDT? PRI 

Sa Wa DT NPI OWI YP 


With regard to anyone who deposits an item with another, it is 
with the awareness that at times, the bailee’s wife and his children 
will safeguard the item that he deposits it. Therefore, I was within 
my rights to give the deposit to my mother. 


Let us say to his mother: Go and pay. She can say: My son did 
not tell me that the money is not his so that I should bury it, 
which is the optimal method to safeguard money. 


Let us say to the bailee: Why did you not say to her that the 
money is not yours? He can say: All the more so that my omission 
of this information was preferable, as when I say to her that the 
money is mine, she is even more careful with it. 


Rather, Rava said: The bailee takes an oath that he gave the 
money to his mother, and his mother takes an oath that she 
placed the money in the chest and it was stolen, and the bailee 
is exempt from payment. 


The Gemara relates: There was a certain steward who acted on 
behalf of orphans, who purchased an ox for the orphans and 
passed it to the cowherd. This ox did not have molars" and 
other teeth with which to eat," and the ox died because it was 
unable to eat the standard food of oxen. Rami bar Hama said: 
How should judges rule in this case? 


Let them say to the steward: Go pay for the dead ox. But he can 
say: I gave it to the cowherd with the expectation that he would 
care for it. 


Let us say to the cowherd: Go pay for the dead ox. He can say: I 
placed the ox with other oxen and I threw food before it. We did 
not know that it did not eat. 


The Gemara asks: After all, the cowherd is a paid bailee of the 
orphans. Therefore, he was required to examine the situation and 
ascertain if the ox was eating. The Gemara answers: If there was 
loss for the orphans, indeed, the cowherd would be liable to pay. 
And with what are we dealing here? It is a case where there is no 
loss incurred by the orphans, as they found the previous owner 
of the ox, who sold it to them, and the orphans took their money 
back from him after discovering that the ox had this deficiency. 


The Gemara asks: Rather, who then claims compensation from 
the cowherd? The previous owner of the ox claims compensation 
from the steward: He should have informed us that the ox was 
not eating. The Gemara answers: What would we inform the previ- 
ous owner? He knows that it is a mistaken transaction," as he 
would be aware that the ox had no teeth. The Gemara explains: This 
is a case with regard to a trader who buys from here and sells to 
there and does not know the condition of the ox. Therefore, the 
trader takes an oath" that he did not know about the ox’s defect, 
and the cowherd pays the value of the meat of the ox based on 
the cheapest price" available in the market. 


HALAKHA 


Mistaken transaction — myy npn: If one sells an item with a non- 
evident flaw that renders the merchandise worthless, the seller 
must return the money. For example, if one sold an ox without 
teeth to another, and it was placed with the rest of his herd and 
it died, the buyer returns the carcass to the seller, who returns the 
money to the buyer. If the seller was a trader who bought and sold 
animals and therefore did not know about the defect, the trader 
takes an oath that he was unaware of the defect and he is exempt, 
since the customer should have examined the animal. This is the 
ruling of the Rambam and the Shulhan Arukh. The Rema, citing the 
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Maggid Mishne and the Tur, rules that even a trader is required to 
pay, especially if the purchase item is an item that the customer 
cannot examine. The Shakh and the Gra, citing the Bah, write that 
in a case where the buyer could have examined the merchandise 
but failed to do so, it is his negligence that caused his loss and the 
seller is exempt. They explain that the ruling of the Rema applies in 
a case where the customer cannot examine the merchandise. Only 
then is the seller liable to pay (Rambam Sefer Kinyan, Hilkhot Mekhira 
16:9-11; Shulhan Arukh, Hoshen Mishpat 232:18). 
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The Gemara relates: There was a certain man who deposited 
hops,’ used in the production of beer, with another." The bailee 
himself had a pile of hops. The bailee said to his brewer: Cast 
hops in the beer from this pile. The brewer went and cast from 
the other pile, the pile of the one who deposited the hops, into 
the beer. Rav Amram said: How should judges rule in this case? 


Let us say to the bailee: Go pay. But he can say: I said to him, i.e., 
the brewer: Cast hops from this pile, and I am not at fault. 


Let us say to the brewer: Go pay. He can say: The bailee did not 
say to me: Cast hops from this pile and do not cast hops from 
that pile. I thought he was merely giving advice, and I did not know 
that he was insistent that I refrain from using the other hops. 


The Gemara comments: And if the hops of the bailee were closer 
to where he and the brewer were located than those that were 
deposited with him, the bailee should be liable. As, if the brewer 
delayed bringing the hops for the period of time that it would take 
to bring the bailee hops from his own pile and he did not yet bring 
them to him, it is assumed that the bailee understood that the 
brewer had gone to bring the more distant, deposited, hops. By not 
objecting, the bailee revealed that he was amenable to brewing 
the beer from the deposited hops. The Gemara answers: This is a 
case where he did not delay bringing the hops, or alternatively, the 
two piles were equidistant from him. 


The Gemara asks: Ultimately, what loss is there? But doesn’t the 
bailee profit in this case? Let the bailee give the owner beer equal 
to the value of the hops that he took from the deposit and no one 
loses. Rav Sama, son of Rava, said: The Gemara is referring to a 
case where the beer ferments and becomes vinegar. Therefore, it 
is impossible to take the value of the hops from the beer. Rav Ashi 
said: It is referring to a case where the hops were mixed with 
thorns" and did not enhance the beer. 


BACKGROUND 


Hops — mwa: Hops is a plant that belongs to the Canna- 
baceae family. The various species of hops wrap themselves 
around other plants and extract nutrients from them. They have 
very thin stalks and do not have leaves. They feed by drawing 
nutrients through root-like ducts that penetrate the stalk of 
their host plant. Hops can be found throughout Eretz Yisrael, 
primarily attached to annual plants or small bushes. 

The primary use of hops is in the beer-making process. At a 
certain point in the brewing process, hops are added in order 
to give beer its bitter taste. Poor-quality hops, and especially 
hops mixed with thorns, leave the beer with an unpleasant 
aftertaste. 


Hops 


A certain man who deposited hops with another - X124 N17 
AIAN aa KMW PPX: If one deposits hops with ‘another 
who has his own hops, and the bailee told his laborer to place 
his own hops into the beer, and the laborer mistakenly placed 
the deposited hops into the beer, the bailee and his worker 
take an oath that this is what happened, and they pay for what 
they profited. If the beer ferments and spoils, since he derived 


HALAKHA 


no benefit, he pays nothing. This is the ruling only in a case 


where there is room for error, e.g. if two piles were adjacent, 


and the worker hurried to take them (Sma). Some say that if he 
is a paid bailee he is liable to pay in every case, since he should 
have warned the worker against taking hops from the deposit 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 4:9; Shulhan 
Arukh, Hoshen Mishpat 291:25). 
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NOTES 
With thorns — *33: Rashi explains that the hops were 
mixed with its own thorns, Rabbeinu Hananel and the Rif 
explain that the hops were not completely processed. Some 
geonim explain that it was mixed with weeds, ruining the 
beer brewed with them. 
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Perek III 
Daf 43 Amuda 


NOTES 
A storekeeper is like a homeowner - man bya sn: 
Although the storekeeper needs money to purchase the 
items that he sells, he does not need it all the time, as he 
typically purchases those items on credit (Rashi on Kiddushin 
54b). 
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And he pays him the value of the hops mixed with thorns 
according to his profit. 


MI S HNA In the case of one who deposits money 


with a money changer, if the money is 
bound, the money changer may not use it. Therefore, if it is 
lost he does not bear responsibility for it. If the money was 
unbound, the money changer may use it. Therefore, if it is lost 
he bears responsibility for it. If he deposited money with a 
homeowner," whether it is bound or whether it is unbound, 
the homeowner may not use it, as it never entered the mind 
of the depositor that the homeowner might use the money. 
Therefore, if the homeowner lost the money, he does not bear 
responsibility for it. If the bailee is a storekeeper, his status is 
like that of a homeowner;" this is the statement of Rabbi Meir. 
Rabbi Yehuda says: If the bailee is a storekeeper, his status 
is like that of a money changer. 


e E M ARA The Gemara asks: Why is it that due to 

the fact that the money is bound the 
money changer may not use it? Don’t people typically bind their 
money? Binding is no indication that the intent of the one who 
deposited the money is that it not be used. Rav Asi said that Rav 
Yehuda said: It is in a case where the money is bound and sealed, 
a clear indication that he does not want the bundle to be opened, 
that the mishna is taught. Rav Mari says: It is in a case where the 
money is bound with an atypical knot, also indicating that he 
does not want the bundle to be opened. There are those who say 
that there is a variant reading: Rav Mari raises a dilemma: What 
is the legal status of money bound with an atypical knot? Is it 
like that of money that is sealed or not? The Gemara concludes: 
The dilemma shall stand unresolved. 


§ The mishna teaches that if the money is unbound the money 
changer may use it, and therefore he bears responsibility if 
it is lost. Rav Huna says: And even if it was taken from him 
under circumstances beyond his control he is liable to pay. The 
Gemara asks: But isn’t it taught in the mishna: It is lost, from 
which it may be inferred that only if the money was lost does 
he bear responsibility, but not if it was taken by force? The 
Gemara answers: This must be understood in accordance with 
that which Rabba stated in a different context, as Rabba says: 
They were stolen; this is referring to a case where the items 
were stolen by force by armed bandits. They were lost; this is 
referring to a case where his ship sunk at sea. 


HALAKHA 


One who deposits money with a money changer...with a 
homeowner - mat bya byx..ranbaw byy niya Ppa: With 
regard to one who deposits coins with a money changer or 
a storekeeper, even if they were bound, if they were neither 
sealed nor tied with a special knot, the money changer or store- 
keeper may use them. Therefore, he immediately assumes the 
legal status of a paid bailee and is liable for their theft and loss. 
Once he uses them, he is liable for damage due to circum- 
stances beyond his control until he returns the coins to their 
owners. If they were bound and sealed or tied with a special 
knot, he may not use them and he is merely an unpaid bailee. 


If one deposited the coins with a homeowner, even if they 
are loose, he may not use them and he is an unpaid bailee. 
He is exempt in cases of theft or loss unless he was negligent. 
This ruling is in accordance with the opinion of Rabbi Yehuda 
in his dispute with Rabbi Meir, and with the opinion of Rav 
Yehuda cited in the Gemara. It is also in accordance with the 
first, definite version of the statement of Rav Mari, which takes 
precedence over the second, indefinite version (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 7:6; Shulhan Arukh, Hoshen 
Mishpat 292:7). 
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And Rav Nahman says: If it was taken from him under circum- 
stances beyond his control, he is not liable to pay. Rava said to 
Rav Nahman: According to your opinion, that you said if it was 
taken from him due to circumstances beyond his control, he is 
not liable to pay; apparently, the money changer is not considered 
a borrower with regard to the money. If he is not a borrower, he 
is not a paid bailee either. Why, then, does he bear responsibility 
for the money if it is lost? His status should be that of an unpaid 
bailee, and he should be exempt. Rav Nahman said to him: In this 
case, I concede that he is a paid bailee, since he benefits from the 
money. It is with the benefit the money changer derives, based on 
the fact that ifa profitable purchase would happen to present itself 
to him he can purchase it with the deposited money, that he is 
considered a paid bailee with regard to the money." 


Rav Nahman raised an objection to the opinion of Rav Huna from 
a mishna (Me’ila 21b): With regard to the Temple treasurer who 
deposits money with a money changer, if the money is bound, 
the money changer may not use it. Therefore, if he spent the 
money, the Temple treasurer is not liable for misuse of Temple 
property” because the money changer is liable. If the money was 
unbound, the money changer may use it. Therefore, if the money 
changer spent the money, the Temple treasurer is liable for misuse 
of Temple property," as the money changer serves as an agent for 
the treasurer. 


Rav Nahman explains his objection: And if you say that even if the 

money was taken from the money changer under circumstances 

beyond his control, he bears responsibility for the money, why did 

the tanna specifically teach that the Temple treasurer bears respon- 
sibility if the money changer spent the money? Even if he did not 

spend the money the treasurer should bear responsibility. Since 

the Temple treasurer gave him unbound money, it is tantamount 

to aloan. The treasurer should be liable for misappropriation at the 

moment that he gave unbound money to the money changer. 


Rav Huna said to him: The same is true even ifhe did not spend 
the money, and the treasurer is liable the moment he gives the 
money to the money changer. And since the tanna taught in 
the first clause of the mishna that the money changer is liable if 
he spent the money, the tanna taught in the latter clause of the 
mishna as well that the treasurer is liable if he spent the money, 
although he is liable even if he did not spend the money. 


MI S HN A With regard to one who misappropriates 


a deposit," Beit Shammai say: He is penal- 
ized for its decrease and its increase. If the value of the deposit 
decreases, the bailee is liable to pay in accordance with its value at 
the time of the misappropriation. Ifit increases in value, he is liable 
to pay in accordance with its value at the time of repayment. And 
Beit Hillel say: He pays in accordance with its value at the time 
of removal. Rabbi Akiva says: He pays in accordance with its 
value at the time of the claim. 


HALAKHA 


The halakha of misuse of consecrated property with regard 
to a deposit — yit75a moyn pt: If one deposits consecrated 


and the bailee is exempt because he had permission to use it 
(Rambam Sefer Avoda, Hilkhot Me‘ila 7:9—10). 


money with a bailee who misuses the money, the bailee is liable 


to bring a guilt-offering, because he did not have permission to 
use the money. If one deposited the money with a storekeeper 
or a money changer who used it, and the coins were neither 
sealed nor tied with a special knot, both the owner and the 
storekeeper are exempt. The owner of the deposit is exempt 
because the storekeeper did not use the money at his behest, 


One who misappropriates a deposit — {1753 7 nbiwn: The 
legal status of one who misappropriates a deposit is that of 
a robber. He pays in accordance with the legal obligation of 
a robber, who pays according to the value of the item when 
he stole it (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:1; 
Shulhan Arukh, Hoshen Mishpat 292:5). 


NOTES = — 
He is a paid bailee with regard to the money — amy nt 
2X miw: The commentaries ask: Why, according to the 
opinion of Rav Nahman, is there a difference between a 
money changer and one who finds lost money? The halakha 
with regard to the latter is that the fact that he is permitted 
to use the money renders him like a borrower. Why does 
Rav Nahman say that the money changer has the status o 
a paid bailee? The Ra‘avad explains that since one who finds 
lost money believes that the owner of the lost item will no 
come soon, and perhaps will not come at all, he will no 
restrict his use of the money. That is not the case for the 
money changer, who is concerned that the owner migh 
come and demand his deposit at any point. 


Misuse of consecrated property — abun: The halakhot o 
misuse of consecrated property are numerous and complex, 
and all of tractate Me’ila is devoted to that topic. 

In this context, it is important to note that misuse o 
consecrated property is one of the exceptions where the 
halakha is: There is an agent for a matter of transgression. | 
one unwittingly gave consecrated money to another, as the 
halakhot of misuse apply overwhelmingly to cases where 
the misuse is unwitting, and the recipient of the money 
is, explicitly or implicitly, his agent, if the latter spends the 
money or uses the consecrated item, the one who gave him 
the money is liable. If one spent the money or used the item 
without the knowledge of or against the will of the owner, 
the one who spent the money or used the item is liable. 
Therefore, in cases of misuse, it is necessary to determine the 
will of the person who gave or deposited the consecrated 
money or item, and whether his instructions were precisely 
followed. 
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HALAKHA 

One who robs an item and it increases in value - 
omn yon Gyan: If one robs another of an item and 
s value increases, the robber does not profit from 
hat increase. Therefore, if one robs another of a barrel 
of wine worth one dinar and the wine appreciates 
in value and is worth four dinars, if the robber drank 
he wine, or sold or broke the barrel, he pays four 
dinars. If the barrel broke on its own or was lost, 
he pays only one dinar, its value when it was stolen. 
This ruling is in accordance with the statement of 
Rabba (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
3:1-2 and Hilkhot Geneiva 1:14; Shulhan Arukh, Hoshen 
Mishpat 354:3, 362710). 


All robbers pay in accordance with the value of 
the stolen item at the moment of the robbery -bs 
nyan nywa pawn pian: If a stolen item remains 
intact, even if its owners have despaired of recovering 
it, it should be returned to the owners intact, even after 
the robber and his descendants have died. If the item 
undergoes a significant change while in the posses- 
sion of the robber, even if it underwent that change 
before the owners despaired of recovering it, the 
robber pays its value (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 3:2; Shulhan Arukh, Hoshen Mishpat 
362:2, 11—12, 305:5). 
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GEMARA Rabba says: In a case of this one who 


robbed another of a barrel of wine, 
where initially it was worth one dinar and now it is worth four 
dinars;" if the robber broke the barrel or drank the wine, he 
pays four dinars. If it broke by itself, he pays one dinar. 


The Gemara elaborates: What is the reason for the difference? 
Since if the barrel were intact, it would return to its owner in its 
original state and there would be no need to calculate its price, 
that moment that he drank it or that he broke it is the moment 
that he stole from the owner of the wine. And we learned in a 
mishna (Bava Kamma 93b): All robbers pay in accordance with 
the value of the stolen item at the moment of the robbery." 
Here, that is four dinars. If the barrel broke by itself, the robber 
pays one dinar.’ What is the reason for this? He did not do 
anything to the barrel now. Why do you deem him liable to 
pay? Because of that moment that he robbed the other of it. 
At that moment, it was worth only one dinar. 


We learned in the mishna that Beit Hillel say: One who mis- 
appropriates a deposit pays in accordance with its value at the 
time of removal. The Gemara asks: What is the meaning of: In 
accordance with its value at the time of removal? If we say it 
means in accordance with its value at the time of its removal 
from the world, when he drank the wine or broke the barrel, 
that is difficult. 


The Gemara clarifies the difficulty: And with regard to what case 
is this referring? If it is with regard to a case where there was a 
decrease in value before its removal, is there anyone who says 
that the bailee pays the lower price? But didn’t we learn in a 
mishna: All robbers pay in accordance with the value of the 
stolen item at the moment of the robbery, and no less than that? 
And if it is with regard to a case where there was an increase in 
value before its removal, that is the opinion of Beit Shammai,’ 
as the one who misappropriates a deposit always pays the higher 
value, not the opinion of Beit Hillel. 


NOTES 


All robbers pay in accordance with the value of the stolen item 
at the moment of the robbery — nan nyw pwn pen bs: 
This phrase, which, according to some early commentaries, is cited 
here tangentially, is stated here in order to define an additional 
halakha: If the value of the stolen item decreased in the interim, a 
robber pays its value at the time that he took it and not its value at 
the time that he used it (Torat Hayyim). This is because if the item 
broke on its own, the robber would pay based on its value at the 
time it was stolen. The sinner should not be rewarded by ruling 
that if he uses the item he is liable to pay less. 


Beit Shammai and Beit Hillel — boa Maywaw ma: This refers to 
the disciples of the Sages Hillel the Elder and Shammai the Elder. 
Although there are only three recorded disputes in which Hillel 
and Shammai disagree, their students were persistent disputants 
who served together in the Sanhedrin at the end of the Second 
Temple period and after its destruction. They engaged in disputes 
concerning numerous halakhic issues. Although there are excep- 
tions, in general, the disciples of Hillel and Shammai mirrored the 
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BACKGROUND 


If the barrel broke by itself the robber pays one dinar - 5am% 
it obwn xan: The Ramban asks: Why is the ruling here differ- 
ent from that of a borrower, who, in any circumstance beyond 
his control, whether or not it is the result of his action, is liable 
to pay in accordance with the deposit’s value when he took it? 
He explains that once the robber takes an item from its owner, 
even if he does not use it, he is immediately liable for damage 
due to circumstances beyond his control, as the item is no longer 
legally in the possession of its owner in terms of his ability to sell or 
consecrate it. That is not the case with a borrower, as he assumes 
full responsibility only when the damage due to circumstances 
beyond his control takes place. 


personalities of their teachers, the tolerant Hillel and the exacting 
Shammai. In tractate Eduyyot, the disputes where the disciples of 
Shammai ruled more leniently than did the disciples of Hillel are 
enumerated. In virtually all disputes between Beit Hillel and Beit 
Shammai, the halakha was established in accordance with the 
opinion of Beit Hillel, who constituted the majority. That explains 
the surprise expressed on 43b, where the suggestion is raised that 
Rava holds in accordance with the opinion of Beit Shammai. 
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Rather, it is obvious that Beit Hillel hold that the bailee pays in 
accordance with its value at the time of its removal from the 
owner’s house, i.e., at the time of the misappropriation. The 
Gemara asks: If so, shall we say that Rabba stated his opinion in 
accordance with the opinion of Beit Shammai and not the opin- 
ion of Beit Hillel? The Gemara rejects this: Rabba could have 
said to you: With regard to a subsequent increase in the value 
of the misappropriated deposit, everyone, Beit Shammai and 
Beit Hillel, agrees that the bailee pays in accordance with its value 
when the deposit was destroyed. When they disagree, it is in the 
case ofa subsequent decrease in the value of the misappropriated 
deposit. 


Rabba clarifies: Beit Shammai hold that misappropriation 
does not require loss," and even if the deposit remains intact, his 
legal status is that of a robber from the moment of misappro- 
priation. And therefore, when the value of the misappropriated 
deposit decreases, it decreases in his possession. Therefore, he 
pays in accordance with its value at the time of misappropriation. 
And Beit Hillel hold that misappropriation requires loss," and 
only when the deposit decreases in value after the misappropri- 
ation is the bailee liable to pay. And therefore, when the value of 
the misappropriated deposit decreases, it decreases in the pos- 
session of its owner. Therefore, he pays in accordance with its 
value at the time that it was damaged. 


The Gemara asks: But according to that explanation, concerning 
this halakha that Rava says: Misappropriation does not require 
loss, shall we say that the opinion that Rava stated is in accor- 
dance with the opinion of Beit Shammai? Rather, with what 
are we dealing here? It is with a case where the bailee moved the 
barrel to stand upon it and bring fledglings from a nest in a tree. 
And they disagree with regard to one who borrows an item 
without the knowledge of the owner. 


Beit Shammai hold: The legal status of one who borrows an 
item without the knowledge of the owner is that of a robber 
in terms of responsibility. He is accorded that legal status the 
moment he moves the barrel. And therefore, when the value of 
the misappropriated deposit decreases, it decreases in his pos- 
session. Consequently, he pays in accordance with its value at the 
time that he borrowed the barrel. And Beit Hillel hold: The legal 
status of one who borrows without the knowledge of the own- 
ers is that of a borrower, and only when the barrel is broken is 
the bailee rendered liable to pay. And therefore, when the value 
of the barrel decreases, it decreases in the possession of its 
owner. Consequently, he pays in accordance with the barrel’s 
value at the time that it was damaged. 


HALAKHA 


Misappropriation requires loss - jinon AD Ww v mm bw: 
One who misappropriates a deposit in order to use it acquires 
the deposit as pertains to his liability for damage caused by 
circumstances beyond his control. Misappropriation does not 
require loss; from the moment that he lifts the deposit in order 
to use it he is liable. This is the case only where the use that 
he intended to carry out is use that causes loss. If the intent 
was use that causes no loss, he is liable only from the moment 
that he uses it, at which point his legal status is that of one 


who borrows an item without the knowledge of the owner, in 
accordance with the opinion of Rava (Shulhan Arukh, Hoshen 
Mishpat 292:1). 


One who borrows without the knowledge - nya Kow brew: 
The legal status of one who takes an item from its owner with- 
out his knowledge in order to borrow it is that of a robber, and 
all the liabilities of a robber apply (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 3:15; Shulhan Arukh, Hoshen Mishpat 359:5). 
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NOTES 

Misappropriation does not require loss — 1 moby 
{HON ABW AK: Some commentaries posit a connection 
between the rationale for this halakha and the opinion 
of Beit Shammai, who hold that one is liable for intent to 
misappropriate a deposit. The early commentaries prove 
that the two are not identical. According to the opinion that 
misappropriation does not require loss, it is certainly possible 
that action, e.g. lifting, is nevertheless required. Conversely, if 
one is liable for intent, perhaps he is liable only for intent to 
perform misappropriation that entails loss (Ramban; Rosh). 
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NOTES 
Enhancement of stolen property — mtb by maw: The 
enhancement described here does not include any 
increase in value; it includes only enhancement from 
the animal itself, e.g., wool or offspring, or enhancement 
due to work performed by the robber. It does not include 
an increase in value due to market forces. 
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The Gemara asks: But according to that explanation, concerning 
this halakha that Rava says: The legal status of one who borrows 
an item without the knowledge of the owner, according to the 
opinion of the Rabbis, is that of a robber in terms of responsibility, 
shall we say that the opinion that Rava stated is in accordance 
with the opinion of Beit Shammai? Rather, contrary to the previ- 
ous explanations, the terms decrease and increase are not referring 
to changes in market value. They are referring to the decrease in the 
value of the animal when its wool is sheared and the increase in its 
value due to the birth of offspring. And here, it is with regard to 
the enhancement of stolen property” that they disagree. Beit 
Shammai hold: The enhancement of stolen property belongs to 
the one who was robbed. And Beit Hillel hold: The enhancement 
of stolen property belongs to the robber. 


And it is with regard to the issue that is the subject of the dispute 
between these tanna’im that they disagree, as it is taught in a 
baraita: With regard to one who robs another of a ewe, if he 
sheared it or if it gave birth, the robber pays the owner for it and 
for its fleece or for its offspring; this is the statement of Rabbi 
Meir. Rabbi Yehuda says: The stolen property returns to the 
owner in its current state. 


The Gemara comments: The language of the mishna is also precise, 
as it is taught that Beit Shammai say: He is penalized for its 
decrease and its increase. And Beit Hillel say: He pays in accor- 
dance with the time of removal. When recording the opinion of 
Beit Shammai, the mishna does not state: He is penalized for its rise 
and fall in value. The Gemara affirms: Learn from the wording of 
the mishna that they disagree with regard to fleece and offspring. 


§ The mishna teaches that Rabbi Akiva says: He pays in accor- 
dance with its value at the time of the claim. Rav Yehuda says that 
Shmuel says: The halakha is in accordance with the opinion of 
Rabbi Akiva. And Rabbi Akiva concedes in a case where there 
are witnesses to the misappropriation, as in that case the payment 
is calculated in accordance with the value of the deposit at the time 
of the misappropriation." What is the reason for that halakha? It is 
as the verse states concerning, among others, one who misappro- 
priated a deposit: “To whom it appertains shall he give it on the 
day of his being guilty” (Leviticus 5:24). And in this case, since 
there are witnesses to the robbery, from that moment he is liable 
to pay him for his guilt. He is rendered guilty at the moment the 
witnesses saw him misappropriate the deposit. 


Rav Oshaya said to Rav Yehuda: My teacher, is that what you say? 
This is what Rabbi Asi says that Rabbi Yohanan says: Rabbi Akiva 
was in disagreement even in a case where there are witnesses to 
the misappropriation. What is the reason for that halakha? It is as 
the verse states: “To whom it appertains shall he give it on the 
day of his being guilty,” and it is the court, not the witnesses, that 
renders him liable to pay him for his guilt. 


Enhancement of stolen property - ama by naw: A stolen 
item that remained intact in the possession of the robber, even 


HALAKHA 


to despair (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 2:2; 
Shulhan Arukh, Hoshen Mishpat 362:2). 


if the owner despaired of its recovery, is returned to its owner 


along with any enhancement or increase in its value. If the 
owner despaired of its recovery, the robber acquires any 
enhancement subsequent to the despair, and he pays the 
owner in accordance with the value of the stolen item when it 
was stolen. The Rema, citing the Rosh and the Tur, writes that 
the robber acquires even the enhancement that occurred prior 
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One who misappropriates a deposit pays according to its 
value at what point in time - 1 now own yar mx 9b: One 
who misappropriates a deposit pays in ieee with its value 
at the time of misappropriation, in accordance with the opinion 
of Beit Hillel and the ruling of Rava (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 3:11; Shulhan Arukh, Hoshen Mishpat 292:4). 
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Rabbi Zeira said to Rabbi Abba bar Pappa: When you go there, 
to Eretz Yisrael, take a circuitous route to the Ladder of Tyre,” and 
enter before Rabbi Ya’akov bar Idi, and ask of him if he heard 
whether according to Rabbi Yohanan the halakha is in accordance 
with the opinion of Rabbi Akiva or whether the halakha is not in 
accordance with the opinion of Rabbi Akiva. He went and asked. 
Rabbi Yaakov bar Idi said to him: This is what Rabbi Yohanan 
says: The halakha is always in accordance with the opinion of 
Rabbi Akiva. 


The Gemara asks: What is the meaning of always? Rav Ashi said: 
Rabbi Yohanan used this term so that you will not say the following: 
This statement, that the halakha is in accordance with the opinion 
of Rabbi Akiva, applies specifically in a case where there are no 
witnesses, but in a case where there are witnesses, no, payment is 
calculated in accordance with the value of the deposit when they 
witnessed the misappropriation. 


Or alternatively, the halakha will not be in accordance with the 
opinion of Rabbi Akiva in a case where he returns the barrel to its 
place and it broke. Rabbi Yohanan stated that the halakha is always 
in accordance with the opinion of Rabbi Akiva, to exclude the 
opinion of Rabbi Yishmael, who says that if one stole from another 
and returned it we do not require the knowledge of the owners 
for the item to be considered returned. Rabbi Yohanan teaches us 
that the halakha is that we require the knowledge of the owners, 
in accordance with the opinion of Rabbi Akiva (see 40b). And Rava 
says: Contrary to the opinion of Rabbi Yohanan, the halakha is in 
accordance with the opinion of Beit Hillel. 


MI S HN A With regard to one who intends to misap- 


propriate a deposit and voices that intent 
in the presence of witnesses, Beit Shammai say: He is liable to pay 
for any damage to the deposit from that point forward, and Beit 
Hillel say: He is liable to pay only if he actually misappropriates 
the deposit, as it is stated concerning a bailee: “Whether he has 
misappropriated his neighbor's goods” (Exodus 22:7). Ifhe tilted 
the deposited barrel and took from it a quarter-log of wine for his 
own use, and the barrel broke, then he pays only for that quarter- 
log. If he lifted the barrel and took from it a quarter-log of wine, 
and the barrel broke, since he acquired the barrel by lifting it, he 
pays the value of the entire barrel. 


‘BACKGROUND 


NOTES 


One who intends to misappropriate a deposit - awina 
jpa y mibwh: In terms of the nature of this intent, the 
early commentaries disagree. Some hold that the intent 
is a thought alone, provided one admits to having that 
thought, and no action is required for liability. That is the 
case in all areas of halakha where thought is significant 
(Rashi on Kiddushin; Rosh, citing Rabbeinu Barukh). 

Others hold that the intent here, as derived from the 
verse: “For every matter of trespass” (Exodus 22:8), refers 
specifically to intent expressed verbally. It is referred to 
as intent because it need not be stated in the presence 
of designated witnesses. One is liable if witnesses hap- 
pened to hear him articulate his intent to misappropriate. 
Others say, as does Rashi here, that one is liable only for a 
statement of misappropriation stated expressly before two 
designated witnesses. 

Most commentaries hold that one is liable only if he 
articulated his intent, and some discuss why a statement 
is characterized as thought. According to the Ramban, 
thought means intent to perform a specific action. Others 
say that it comes to emphasize that sometimes one says 
something in a frivolous or exaggerated manner. He is 
liable only if that statement reflects his intent. 


| HALAKHA — 
One who intends to misappropriate a deposit - awina 
jipa T mow: One who intends to misappropriate a 
deposit, even if he states that intent in the presence of 
witnesses, is exempt, as there is no misappropriation 
without action, in accordance with the opinion of Beit 
Hillel (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:11; 
Shulhan Arukh, Hoshen Mishpat 292:4). 


Take a circuitous route to the Ladder of Tyre - px 
WET xnbipe: Nowadays, the southernmost part of the 
Ladder ‘of Tyre i is called Rosh HaNikra. It is a series of steep 
cliffs along the seacoast in the northern part of Eretz 
Yisrael. The boulders of the Ladder of Tyre form a kind of 
wall located on one side of the country. In talmudic times, in 
order to reach Eretz Yisrael one would take a northern path 
from Babylonia that passed through Antioch, currently the 


city of Antakya in Turkey. There was also a southern path 
that passed through Damascus, from which one could take a 


shortcut through the Golan to the Lower Galilee. Alternatively, 
one could take a longer path from Damascus to the Mediter- 


ranean coast, follow the coast to Akko, and from there travel 
east to Tiberias. Consequently, in order to go by way of the 
Ladder of Tyre, it was necessary to take a long, circuitous route 
to Eretz Yisrael. 


Right: Routes from Babylonia to Eretz Yisrael 
Below: Rosh HaNikra 
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NOTES 

But isn't it already stated, Whether he has misappropri- 
ated his neighbor's goods - ty nbw xb ox aag bm 
wy noxbna: The Talmud does not explain what Beit Sham- 
mai said in response to the verse cited by Beit Hillel. Some 
explain that according to Beit Shammai one derives from 
his verse that one who misappropriates part of the deposit 
is liable to pay for the entire deposit (Aguddat Ezov). Others 
suggest that even Beit Shammai did not deem a bailee 
iable for mere thoughts of misappropriation. Rather, if one 
actually misappropriates the deposit, his liability begins 
rom the moment he planned to do so (Meshekh Hokhma). 


He said to his slave or to his agent - imsdwhy iay ny: 
Some early commentaries write that even if one instructed 
his slave or his agent to take the deposit for himself, the 
slave's or agent's legal status is that of an agent in terms of 
iability (Meiri). Others hold that if the agent derived no ben- 
efit but caused damage, he is not liable for misappropriation 
but for the damage that he caused (Nimmukei Yosef). 


Or to his agent from where is it derived — paa imbwhy: Like 
misuse of consecrated property, in cases of misappropria- 
ion, an exemption is made to the general halakha, and it 
is ruled: There is an agent for a matter of transgression. The 
Sma, the Shakh, and other later commentaries analyzed the 
different aspects of this matter extensively. 


His arrows — 79" 3: According to Rashi, the resulting 
empty space in the barrel of wine caused the fermentation. 
Several early commentaries hold that it is the movement of 
the wine in the barrel that caused it to ferment (Rambam; 
Ra’avad). 


HALAKHA 


Misappropriation by means of an agent — mp by T? mb 
bw: The legal status of one who misappropriates a depos- 
ited item, whether personally or by means of an agent, is 
that of a robber as pertains to his liability to pay for any 
damage to the deposit, even damage due to circumstances 
beyond his control. This ruling is in accordance with the 
opinion of Beit Hillel (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 3:1; Shulhan Arukh, Hoshen Mishpat 292:5). 


If he tilted the deposited barrel...if the wine in the bar- 
rel fermented - 7YANM...WINT Nx Aw: If one tilted a 
deposited barrel of wine and removed a quarter-log of wine, 
and the remaining wine in the barrel fermented, he is liable 
to pay for all the wine in the barrel, as the remainder of the 
wine fermented due to his actions. This ruling is limited to 
wine, as the empty space resulting from the removal caused 
the fermentation. In other cases of partial misappropria- 
tion, one is liable to pay only for the amount that he took 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:13; Shulhan 
Arukh, Hoshen Mishpat 292:3). 


Once he lifted it in order to take wine from it - (Y3 
iv Amaia: If one tilted a deposited barrel of wine, and 
removed a quarter-/og of wine, and then the barrel broke, 
he is liable only for the quarter-log that he removed. If he 
lifted the barrel in order to remove a quarter-log of wine and 
it broke, he is liable to pay for the entire barrel of wine, even 
if it broke before he actually removed the wine. This ruling 
is in accordance with the opinion of Shmuel. 

If a bailee lifted a purse in order to remove a coin from 
it, there is uncertainty whether he is liable to pay for the 
contents of the entire purse. The same is true in similar 
cases involving several units, as opposed to one unit. This 
is due to the uncertainty raised by Rav Ashi, which remains 
unresolved (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
3:12; Shulhan Arukh, Hoshen Mishpat 292:2). 
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GE M A From where are these matters derived, 

that one is liable to pay for intent to mis- 
appropriate a deposit? It is as the Sages taught: It is written with 
regard to misappropriation: “For every matter of [devar] tres- 
pass” (Exodus 22:8). Beit Shammai say: The term devar, literally, 
word, teaches that one is liable to pay for a thought of misap- 
propriation just as he is for an action. One pays for a matter of 
trespass even if there is no actual trespass. And Beit Hillel say: 
He is liable to pay only if he actually misappropriates the deposit, 
as it is stated: “Whether he has misappropriated his neighbor’s 
goods” (Exodus 22:7). Beit Shammai said to Beit Hillel: But 
isn’t it already stated: “For every matter of trespass”? Beit Hillel 
said to Beit Shammai: But isn’t it already stated: “Whether he 
has misappropriated his neighbor’s goods”?" 


If so, what is the meaning when the verse states “for every matter 
of trespass”? One might have thought: I have derived only that 
one is liable to pay if he misappropriated the deposit himself, 
but if he said to his slave or to his agent" to misappropriate the 
deposit in his possession," from where is it derived’ that he is 
liable to pay due to their actions? The verse states: “For every 
matter of trespass,’ from which it is derived that one’s speech 
renders him liable to pay for any misappropriation. 


§ The mishna teaches: If he tilted the deposited barrel, he is 
liable to pay only for the wine that he took. Rabba says: The Sages 
taught this halakha only if the barrel broke. But if the wine in the 
barrel fermented" and spoiled, he pays for the entire barrel. The 
Gemara asks: What is the reason for this ruling? He is liable 
because it was his arrows, i.e., his actions, that were effective in 
spoiling the wine. Although he took only a quarter-log, the wine 
fermented and turned rancid as a result of his opening the cask. 


§ The mishna teaches: If one lifted the barrel and took from it a 
quarter-log of wine, he pays the value of the entire barrel. Shmuel 
says: When the tanna said: And took from it, it is not that he 
actually took the wine from the barrel. Rather, once he lifted it 
in order to take wine from it," although he did not yet take wine 
from it, if it breaks, he is liable to pay. 


The Gemara asks: Shall we say that Shmuel holds that misap- 
propriation does not require loss? The Sages say: No, do not 
draw that conclusion. It is different here, since it is preferable 
for the bailee that all the wine in this barrel will serve as a base 
for that quarter-log. Although his intent was to take a small 
amount of wine, since that small amount is better preserved 
within the full barrel of wine, it is as though he took the entire 
barrel. 


Rav Ashi raises a dilemma based on that explanation: If one lifts 
a purse in order to take from it a single dinar, what is the halakha? 
Is it only with regard to wine, which is preserved only by means 
of the wine in the barrel, that if one intends to take a quarter-log, 
it is as though he intended to take all of the wine in the barrel, 
but with regard to a dinar, which is preserved even alone, intent 
to take one dinar does not indicate intent to take all of the coins 
in the purse? Or, perhaps safeguarding a purse is different 
from safeguarding a dinar. A single coin is easily lost, whereas a 
purse is not, as it is more easily safeguarded. Therefore, when the 
bailee intends to take one dinar, he intends to take all of the coins 
in the purse. The Gemara concludes: The dilemma shall stand 
unresolved. 
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In this chapter, it was determined that after a bailee who has safeguarded a deposit 
accepts responsibility to pay for an item stolen from his possession, he acquires own- 
ership rights over that item. Legally, there is an assumption that this acquisition is a 
condition, implicit or explicit, of the deposit agreement. Therefore, transfer of those 
ownership rights is not contingent on the actual payment of compensation. The 
mere agreement of the bailee to waive his right to take an oath and thereby exempt 
himself from payment for the lost or stolen deposit effects transfer of those rights. 
The ownership rights of the bailee are limited to those conditions stipulated by the 
depositor from the outset. If the bailee conveys the deposit to another, even if this 
entails no misappropriation, he acquires no ownership rights, unless the conveyance 
was with the approval of the owner. 


Ownership rights to a deposited item are not transferred to the bailee in their entirety. 
Rather, the transfer stems from and is contingent upon fulfillment of the conditions 
of the guardianship that he accepted upon himself. Therefore, even when the bailee 
compensates the owner, he is obligated to take an oath that the deposit is not in his 
possession, as he has no right to take the item and pay for it without the approval of 
the owner. The bailee takes an oath that he provided a reasonable level of safeguard- 
ing for the deposit, commensurate with the manner in which one safeguards his own 
belongings. A higher level of safeguarding is required for deposits of money. 


The bailee calculates a certain sum of reasonable depreciation, in accordance with 
the measures delineated in the mishna. If he discovers that the depreciation of the 
deposit is greater than expected, the bailee must inform the owner. If that is impos- 
sible, he must sell the item to prevent its total loss and return the money to the owner. 
Doing so constitutes safeguarding a deposit and returning of a lost item. 


Misappropriation is not simple theft, but rather an abrogation of the depositor-bailee 
relationship. Consequently, one who misappropriates a deposit is liable to pay for the 
item from the moment that he performs an action involving unauthorized use of the 
deposit, even if that action did nothing to damage the item. Nevertheless, the bailee 
is liable only ifhe takes action. He is not liable for intent, even ifhe stated that intent. 
Since the legal status of misappropriation is that of theft, the halakha is that from the 
moment of misappropriation the item is considered stolen by the bailee. Like any 
other thief, he is responsible to pay for the item and for any decrease in its value. 


Summary of 
Perek III 
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And if you sell to your colleague an item that is sold, 
or acquire from your colleague's hand, you shall not 
exploit his brother. 

(Leviticus 25:14) 


And you shall not mistreat one man his colleague; and 
you shall fear your God; for I am the Lord your God. 


(Leviticus 25:17) 


And a convert shall you neither mistreat, nor shall 
you oppress him; for you were strangers in the land 


of Egypt. 


(Exodus 22:20) 


And when a convert lives in your land, you shall not 
mistreat him. 
(Leviticus 19:33) 


This chapter examines two topics, transactions of money and commodities, and the 
halakhot of exploitation and of verbal mistreatment. One of the key questions with 
regard to transactions is: When and how does the transaction take effect? When 
ownership of an item is transferred from one person to another, at precisely what 
point does the one receiving the item assume ownership? 


Specifically, this chapter addresses a complex question relating to the unique problem 
of the essence and validity of a monetary transaction: In what way is money different 
from other commodities? The resolution of this problem is a vital prerequisite for 
determining the halakhot of both exploitation, discussed in this chapter, and interest, 
discussed in Chapter Five, as in both these areas the criteria used for determining 
the value of items are especially significant. There is a difference between monetary 
transactions and other types of transactions, and the timing of the transaction is 
crucial for accurately assessing an item’s value. 


The halakhot of exploitation that involves monetary loss resulting from deceit and the 
halakhot of verbal mistreatment are both discussed in the Torah using the Hebrew 
term ona‘. 


The Torah prohibition of commercial exploitation invites several questions. What 
is considered exploitation? Is there a fixed measure or fixed percentage of disparity 
between the value of a commodity and its sale price that constitutes exploitation, or 
does any disparity constitute exploitation? If commercial exploitation occurs, what 
can be done? What is the outcome of an exploitive transaction: Does the transaction 
take effect or is it null and void? Is one who is guilty of exploitation obligated to pay 
compensation? If so, how much does he pay? Furthermore, do the halakhot pertain- 
ing to exploitation apply universally, or are there individuals, items, or transactions 
to which they do not apply? 


With regard to the prohibition of verbal mistreatment, it is necessary to ascertain its 
limitations. What is considered mistreatment? Are there circumstances in which it 
is permitted? Does the prohibition apply equally to all people? 


This chapter addresses all of these questions in detail. 


Introduction to 
Perek IV 
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MI S HN A There is a halakhic principle that when one 


purchases an item, the payment of the 
money does not effect the transaction. The transaction is effected 
only by means of the buyer’s physically taking the item into his 
possession, e.g., by pulling the item. Payment of money by the buyer 
creates only a moral obligation for the seller to sell him the item. 
When two types of currency are exchanged for each other, one of 
the types will have the status of the money being paid, and the other 
will have the status of the item being purchased. Handing over the 
former will not effect the transaction, while handing over the latter 
will. The mishna teaches: When one purchases gold coins, paying 
with silver coins, the gold coins assume the status of the purchased 
item and the silver coins assume the status of money. Therefore, 
when one party takes possession of the gold coins," the other party 
acquires the silver coins." But when one party takes possession of 
the silver coins, the other party does not acquire the gold coins. 


In an exchange of silver coins for copper coins, when one party takes 
possession of the copper coins, the other party acquires the silver 
coins." But when one party takes possession of the silver coins, the 
other party does not acquire the copper coins. In an exchange of 
flawed coins for unflawed coins, when one party takes possession 
of the flawed coins," the other party acquires the unflawed coins. 
But when one party takes possession of the unflawed coins, the 
other party does not acquire the flawed coins." 


In an exchange of an unminted coin for a minted coin, when one 
party takes possession of an unminted coin [asimon],"‘ the other 
party acquires a minted coin. But when one party takes possession 
of a minted coin, the other party does not acquire an unminted 
coin. In an exchange of a coin for movable property, when one party 
takes possession of the movable property the other party acquires 
the coin. But when one party takes possession of the coin, the other 
party does not acquire the movable property. 


This is the principle: With regard to those who exchange’ all forms 
of movable property, each acquires the property of the other," i.e., 
the moment that one of the parties to the exchange takes possession 
of the item that he is acquiring, e.g., by means of pulling, the other 
party acquires the item from the first party. How so? If the buyer 
pulled produce from the seller, but the buyer did not yet give the 
seller their value in money, he cannot renege on the transaction, 
but if the buyer gave the seller money but did not yet pull produce 
from him, he can renege" on the transaction, as the transaction is 
not yet complete. 


HALAKHA 


When one party takes possession of the gold coins the other 
party acquires the silver coins — D371 Nx mip Am: The status 
of all coins is that of money relative to a commodity. If the 
transaction involves coins in exchange for coins, the status of 
the gold coins is that of acommodity and the status of the silver 
coins is that of money. By one party pulling the gold coins, the 
other party acquires the silver coins wherever they may be, but 
not the reverse (Shulhan Arukh, Hoshen Mishpat 203:4). 


When one party takes possession of the copper coins the 
other party acquires the silver coins — nx mip nwinaat 
apa: Relative to silver coins, copper coins are considered a 
commodity. By one party's pulling the copper coins, the other 
party acquires the silver coins (Shulhan Arukh, Hoshen Mishpat 
203:5). 


Flawed and unflawed coins - nism niy Yg niyn: With regard 
to flawed coins and other coins invalidated by the authorities, 
or coins that do not circulate in that place, their status is that of 
a commodity in every respect, in accordance with the ruling of 
the Rambam. The same halakha applies to an unminted coin. 


According to the Rema, who cites Tosafot and the Rosh, the 
category of flawed coins includes even those that were not 
completely invalidated but do not circulate as easily as other 
coins (Shulhan Arukh, Hoshen Mishpat 203:8). 


With regard to those who exchange all movable property 


means of the transaction of exchange, which means that if one 
of the parties pulls one of the items the other acquires the other 
item (Shulhan Arukh, Hoshen Mishpat 198:1). 


Pulling and reneging - nym nawa: When one pulls an item 
to acquire it he assumes ownership of the item, the previous 
owner of the item assumes ownership of the money, and nei- 
ther can renege on the transaction. If one paid money for the 
item and the other party did not pull the item, each can renege 
on their decision. One who reneges is subject to the curse: He 
Who exacted payment, mentioned later in the mishna (Shulhan 
Arukh, Hoshen Mishpat 198:5; 204:1). 


NOTES 


Gold coins — am: In the Jerusalem Talmud, an alternative 
version of the mishna is cited: When one party takes pos- 
session of the silver coins, the other party acquires the gold 
coins. The name of the chapter is accordingly HaKesef, the 
silver, as opposed to HaZahayv, the gold, as it is here. This is 
the version of the mishna taught by Rabbi Yehuda HaNasi 
in his youth, discussed in the Gemara. 


Flawed coins, etc. — 131 Nyy niya: According to the 
Ra’avad and his student Rabbeinu Peretz, the pairs in the 
mishna are listed with the money first and the commodity 
second, so that when one party takes possession of the 
second item listed in each pair, the other party acquires 
the first item listed in that pair. For example, when one ta 
possession of the copper coins the other party acquires 
the silver coins, and when one party takes possession of the 
flawed coins the other party acquires the unflawed coins. 


An unminted coin — jiao: According to Rashi, this is a 
round piece of metal that was not yet minted. Josafot and 
other early commentaries (Ramban; Rashba) maintain that 
the reference is to a coin that was minted but then broke 
or that no longer has the form of a coin. The Meiri cites an 
opinion that this is a coin that was minted in a manner where 
the imprint is recessed rather than protruding. 


LANGUAGE 
Unminted coin [asimon] — {ax From the Greek donuov, 
asémon, meaning unminted coin. 


BACKGROUND 

Exchange — pen: Exchange is a legal act of acquisition 
formalizing the transfer of ownership of an item. Once two 
parties agree on the barter of one item for another, the 
acquisition of one of the items by one party by means of 
a recognized mode of acquisition, e.g., pulling, effects the 
simultaneous acquisition of the second item by the other 
party. This principle is also the basis for the transfer of own- 
ership by means of a cloth, a symbolic form of barter that 
extends application of the principle of exchange to many 
formal legal acts of acquisition. 

This chapter begins with the assumption that unlike 
other items, money does not effect transfer of ownership 
by means of exchange. For example, if one agrees to sell a 
donkey to another, when the donkey seller takes possession 
of the money it does not effect simultaneous acquisition of 
the donkey by the buyer. The mishna here considers the 
dynamics of the exchange of one type of money, e.g., gold 
coins, with another, e.g., silver coins. The underlying principle 
is that the legal status of the less fungible coin, i.e., gold, is 
that of merchandise capable of effecting exchange when 
pulled or lifted, and the legal status of the more fungible 
coin remains that of money. Therefore, if one party acquires 
the silver the other party does not simultaneously acquire 
the gold. In order for him to acquire the gold a separate act 
of acquisition is necessary. 
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BACKGROUND 


He Who exacted payment - y15w 3: This is the formula 

of a curse imposed under particular circumstances. If 
payment is remitted for merchandise, and before a formal 

act of acquisition is performed on the merchandise either 
the buyer or the seller reneges, the court cannot compel 

the parties to complete the transaction. Nevertheless, the 

court censures, or, according to some opinions, curses, 
the person who reneged and failed to observe an unen- 
forceable agreement. The formula of that censure is: He 

Who exacted payment from the people of the generation 

of the flood (see Genesis, chapter 7), and from the people 

of the generation of the dispersion (see Genesis, chapter 
11), will in the future exact payment from whoever does 

not stand by his statement. 


NOTES 

In your youth...in your old age - Puga. pya: The 
Maharshal explains that Rabbi Shimon wanted to know 
whether his father’s change of opinion was an oversight 
or whether he did so consciously. In the Jerusalem Talmud 
it appears that Rabbi Shimon held that the original opin- 
ion of Rabbi Yehuda HaNasi is the correct ruling, and that 
is the version of the mishna cited there. 


Gold coins which are more valuable - wm xa: The 
Ritva explains that the increase in the value of gold when 
it is minted is greater than the increase in the value of 
silver when it is minted. Therefore, the Gemara says that 
a gold coin is more valuable. 
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But with regard to the latter case, the Sages said: He Who exacted 
payment’ from the people of the generation of the flood, and 
from the generation of the dispersion, i.e., that of the Tower of 
Babel, will in the future exact payment from whoever does not 
stand by his statement. Just as the people of those generations 
were not punished by an earthly court but were subjected to divine 
punishment, so too, although no earthly court can compel the 
person who reneged to complete the transaction, punishment will 
be exacted at the hand of Heaven for any damage that he caused. 


Rabbi Shimon says: Anyone who has the money in his posses- 
sion has the advantage. The Sages said it is only with regard to the 
seller that payment of money does not effect a transaction, so that 
if the buyer paid for the item and did not yet take possession of 
the purchase item, the seller can renege on the sale and return 
the money. By contrast, once the buyer paid for the item he cannot 
renege on his decision and demand return of his money, even if 


he did not yet take possession of the purchase item. 
Rabbi Yehuda HaNasi’ would teach Rabbi 


GEMA Shimon, his son:? When one party takes 


possession of the gold coins, the other party acquires the silver 
coins, consistent with the mishna. Rabbi Shimon said to him: 
My teacher, you taught us in your youth, in the first version of 
the mishna: When one party takes possession of the silver coins, 
the other party acquires the gold coins, and do you then teach 
us in your old age: When one party takes possession of the gold 
coins, the other party acquires the silver coins? 


The Gemara asks: In his youth, what did Rabbi Yehuda HaNasi 
hold, and in his maturity, what did he hold? What is the basis 
for his original opinion, and what led him to change his mind? 
The Gemara explains: In his youth he held: Gold coins, which 
are more valuable,’ are currency; silver coins, which are relatively 
not valuable, are a commodity, i.e., the purchase item. The prin- 
ciple is: When one party takes possession of a commodity 
the other party acquires the currency. In his old age, he held: 
Silver coins, 


PERSONALITIES 


Rabbi Yehuda HaNasi — Kwa 1179 a: Rabbi Yehuda HaNasi 
redacted the Mishna, marking the end of the tannaitic period. 
He was the son of Rabbi Shimon ben Gamliel ıı and a seventh- 
generation descendant of Hillel the Elder. Rabbi Yehuda lived 
from 135 CE until 220 CE and was a member of the fifth genera- 
tion of tanna‘im. According to tradition, Rabbi Yehuda was born 
on the day of Rabbi Akiva’s death, leading the Sages to apply 
the verse: “And the sun rises and the sun sets” (Ecclesiastes 1:5), 
to describe that situation. Indeed, Rabbi Yehuda HaNasi was 
a successor to Rabbi Akiva, who had begun to assemble the 
contents of the Oral Torah into a format that Rabbi Yehuda later 
redacted as the Mishna. 

During his youth, Rabbi Yehuda studied before the five great 
students of Rabbi Akiva: Rabbi Meir, Rabbi Yehuda bar Elai, 
Rabbi Yosei, Rabbi Shimon, and Rabbi Elazar, in addition to his 
ather, Rabbi Shimon ben Gamliel. Rabbi Yehuda traveled from 
yeshiva to yeshiva collecting the statements of the Sages of 
previous generations, and he amassed most of his knowledge 
rom his studies with Rabbi Ya'akov ben Kurshai. The breadth 
of his knowledge and his position as Nasi, to which he was 
appointed at age thirty after his father’s death, provided him 
he standing to undertake the greatest Torah enterprise of the 
era, the redaction of the Mishna. 
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Rabbi Yehuda HaNasi surrounded himself with the most 
prominent Sages of his era to ensure the accuracy of his mag- 
num opus. The relative political calm and his favorable relation- 
ship with the Roman government facilitated the successful 
completion of that ambitious project. The emperor Antoninus, 
most likely Marcus Aurelius Antoninus Augustus, and Rabbi 
Yehuda HaNasi had a special relationship dating back to their 
childhood, and the Talmud records numerous conversations 
between the two. 

Due to Rabbi Yehuda’s prominence as Nasi, the Mishna was 
universally accepted, superseding earlier halakhic anthologies. 
ts acceptance was a unifying factor, as the entire Jewish people 
studied a common version of the Oral Torah. 

Rabbi Yehuda HaNasi lived in Beit She’arim in the southern 
Lower Galilee. It was there that he established his yeshiva and 
here that the Sanhedrin established its base of operations. He 
was extremely wealthy and supported less fortunate Torah 
scholars. A modest man, Rabbi Yehuda HaNasi did not hesitate 
o acknowledge when another's opinion was more logical than 
his own (Nidda 53b). Even though he was the Nasi and redactor 
of the Mishna, his rulings, even those recorded in the Mishna, 
were not always adopted as halakha. Rabbi Yehuda HaNasi 
was fluent in Greek, the language spoken by the elite in Eretz 


Yisrael, but his fluency in Hebrew, at a time when Aramaic was 
the most widespread language, was noteworthy. The Gemara 
relates that the Sages often learned the meaning of difficult 
words from servants in the house of Rabbi Yehuda HaNasi (Rosh 
HaShana 26b). 

In his later years, due to deteriorating health, Rabbi Yehuda 
moved to Tzippori. Among his students were the members of 
the first generation of amora’im of Eretz Yisrael, including Rabbi 
Yohanan, Rabbi Hiyya, bar Kappara, and Rav. According to the 
Talmud (Gittin 59a), Rabbi Yehuda HaNasi was the first individual 
since Moses to have such a broad mastery of Torah, and his 
great scholarship led others to refer to him in the Talmud simply 
as Rabbi or as Rabbeinu HaKadosh, our Holy Rabbi. 


Rabbi Shimon his son - m3 yipiaw +37: Rabbi Shimon was 
he youngest son of Rabbi Yehuda HaNasi, and he lived in the 
ransitional generation between the tannaitic and amoraic 
periods. Just before his death, Rabbi Yehuda HaNasi appointed 
his son Rabban Gamliel to succeed him as Nasi, and his son 
Rabbi Shimon as the hakham, the primary Sage, of the yeshiva 
(Ketubot 103b). Rabbi Shimon and Rabbi Hiyya studied Torah 
ogether, and at one point the former was engaged to marry 
Rabbi Hiyya’s daughter. Unfortunately, she died before the 
couple could be wed. 
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which circulate, in the sense that they are universally accepted 
by merchants, in contrast to gold coins, which merchants are less 
willing to accept as payment for inexpensive items, are currency; 
gold coins, which do not circulate, are a commodity. And the 
principle is: When one party takes possession of the commodity, 
the other party acquires the currency. 


Rav Ashi said: It is reasonable to teach the halakha in accor- 
dance with that which he taught in his youth." This is from the 
fact that the tanna teaches later in the mishna: When one party 
takes possession of the copper coins, the other party acquires 
the silver coins. 


Rav Ashi explains: Granted, if you say that the silver coins 
relative to the gold coins are a commodity, that is the reason 
that the tanna teaches: When one party takes possession of 
the copper coins, the other party acquires the silver coins, as, 
even though relative to the gold coins, the silver coins are a 
commodity, the tanna teaches that relative to copper coins, 
they are currency. But if you say that the silver coins relative to 
the gold coins are currency the subsequent ruling is self-evident, 
as now, relative to the gold coins, which are more valuable 
than the silver coins, you say that silver coins are currency, then 
relative to copper coins, as the silver coins are more valuable 
than the copper coins and they also circulate more easily, is 
it necessary for the mishna to state that the silver coins are 
currency and the copper coins are a commodity? 


The Gemara rejects this proof. Even if you teach the halakha in 
accordance with the opinion of Rabbi Yehuda HaNasi in his old 
age, it was necessary for the tanna to teach the halakha of silver 
and copper coins as well. This is because it might enter your 
mind to say that in a place where these copper perutot circulate, 
they circulate more easily than silver coins. Therefore, say that 
they are the currency and the silver coins are the commodity. 
Therefore, the tanna teaches us that since silver coins are univer- 
sally accepted as currency and there is a place where copper 
coins do not circulate, the copper coins are a commodity. 


§ The Gemara comments: And Rabbi Hiyya, as well, holds that 
gold coins are currency relative to silver. This is seen from the 
incident where Rav borrowed gold dinars" from the daughter 
of Rabbi Hiyya. Ultimately, the gold dinars appreciated in 
value. Rav came before Rabbi Hiyya to ask his opinion. Rav was 
concerned that by returning more valuable dinars than he bor- 
rowed, this would violate the prohibition against paying interest. 
Rabbi Hiyya said to Rav: Go and pay her unflawed and weighed 
dinars. Return the number of dinars that you borrowed, as their 
monetary value is irrelevant. The Gemara asks: Granted, if you 
say that the gold coins are currency, this works out well, as he 
borrowed and repaid the same coins. But if you say that the 
gold coins are a commodity, this is parallel to the case of one 
who borrows a se‘a® of produce and repays a se'a of produce, 
which is prohibited, as the price of the produce may increase in 
the interim (see 75a). 


The Gemara rejects this proof. The dinars that Rav received from 
the daughter of Rabbi Hiyya did not constitute a standard loan, 
as Rav had dinars elsewhere, but he needed money immediately. 
And since he had dinars, it is tantamount to saying to her: 
Lend me money until my son comes or until I find the key. As 
the mishna on 75a teaches, when the borrower possesses the 

same item he is borrowing, and merely does not have momentary 
access to it, this type of borrowing and repayment is permitted. 


NOTES 


In accordance with that which he taught in his youth — 
somes: Rashi explains that this version of the mishna is in 
accordance with the opinion of Rabbi Meir. The reason for 
adopting the version that Rabbi Yehuda HaNasi taught in 
his youth is either that both Rabbi Meir and Rabbi Yehuda 
HaNasi support it, or that the halakha was ruled in accor- 
dance with the opinion of a teacher in a dispute with his 
student (Hokhmat Manoah). In the Jerusalem Talmud it is 
stated that Rabbi Shimon, son of Rabbi Yehuda HaNasi, said 
that his father was especially erudite in his youth, and his 
reasoning was sharper then than it was in his later years. 


Rav borrowed gold dinars — 181 4ptix 27: The early com- 
mentaries ask: If Rav was uncertain whether it was a loan that 
would result in his paying interest, how could he have taken 
the loan? The Rashba answers that Rav initially thought it 
was obvious that the gold is currency and only later became 
uncertain (see Tosafot). In the Jerusalem Talmud it is Rabbi 
Hiyya’s daughter who asked her father what to do. 


BACKGROUND 


Se'a - 78D: A se'a is a dry measure of volume first mentioned 
in Genesis 18:6. It is used by the Sages as a point of reference 
for all dry measures. Every sea consists of six kav, or twenty- 
four log. Opinions with regard to the modern equivalent of 
a sea range from 7.2 to 14.4 2. 
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NOTES 

One-eighth of an Italian issar — %P%a minva INK 
WNT: Although the Gemara later states with regard 
to redemption of the firstborn son that silver coins are 
considered a commodity, relative to copper it is clear that 
silver is considered currency. With regard to betrothal, the 
halakha is that a woman is betrothed with one-eighth of 
an Italian issar. The calculation of the number of perutot is 
irrelevant, as their value fluctuates (Rashba). 


The difference, with regard to redemption of the first- 
born son — 127 10129 Ay wPBR: Although it is stated in 
the Torah that a firstborn son is redeemed with five sela of 
silver, the reference is to four-fifths of a gold dinar, as gold 
is the fixed currency. The reason the Torah does not express 
the payment in gold is that it is simpler to speak in terms 
of whole coins rather than fractions (Rosh). 


The silver coins are a commodity and the gold coins 
are currency, etc. — 3) KYIV KITT XPS XDI: Many 
early commentaries discuss the relevance of this dispute 
concerning the desacralizing of second tithe to the two 
rulings of Rabbi Yehuda HaNasi. The Ramban writes that 
the connection between the two matters is unclear. The 
reason is that although gold is considered currency, nev- 
ertheless, since second-tithe money is used to purchase 
produce and other foods, which are acquired with silver 
rather than gold coins because storekeepers did not gen- 
erally accept gold coins for small purchases, ultimately one 
must exchange the gold for silver coins. 


Silver in redemption of second tithe — wya bna ‘D3: 

Although it is written: “And you shall bestow the kesef 
and you shall bind up the kesef” (Deuteronomy 14:25), the 
term kesefin this verse clearly does not mean silver but is 
referring to money as a means of purchase. The Torah did 
not determine the nature of that money (Jorat Hayyim). 


LANGUAGE 


Issar — 7°: From the word assarius, the name of a Roman 
coin. 


HALAKHA 


A peruta for the betrothal of a woman — WIT.. UNa 
møg: A woman can be betrothed with money only, if it 
has the value of at least one peruta (Shulhan Arukh, Even 
HaEzer 31:1). 


Peruta, issar, dinar — 1971 9% MD: The peruta men- 
tioned by the Sages is one-eighth of an Italian issar, which 
is one-twenty-fourth of a silver dinar. They estimated the 
weight of a peruta as one-half of a barley grain of pure 
silver. The measure of a peruta by Torah law is determined 
based on the value of pure silver at any given time (Ram- 
bam Sefer Zemanim, Hilkhot Shekalim 1:5). 


Five sela for the redemption of the firstborn son — nwan 
jaa yd DYD: It is a mitzva for every Jew who is neither 
a priest or a Levite to redeem his firstborn son whose 
mother is an Israelite. He gives the priest five sela, which 
are worth 120 pure silver ma'a coins (Shulhan Arukh, Yoreh 
Dea 305:1). 


Sela coins and gold dinars with regard to second tithe - 
Wya an wn DYD: If a person wishes to amass silver 
coins with which he has desacralized his second tithe and 
purchase gold dinars, he may do so, in accordance with 
the opinion of Beit Hillel (Rambam Sefer Zera'im, Hilkhot 
Ma'aser Sheni 5:13). 


Desacralizing second-tithe currency with a commodity - 
niva by wyn niya Dibr: One may not desacralize second- 
tithe money with produce. If he did so, he must take that 
produce to Jerusalem and consume it there (Rambam 
Sefer Zeraʻim, Hilkhot Ma‘aser Sheni 4:6). 
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Rava said: This following tanna also holds that the gold coins 
are currency, as it is taught in a baraita: The peruta of which the 
Sages spoke in all places in the mishna is one-eighth of an Italian 
issar."" The Gemara asks: What is the practical difference that 
emerges from this calculation? Ostensibly, a peruta is a peruta. The 
Gemara explains: Its consequences are for the betrothal of a 
woman" with money, which can be effected only with money or an 
item worth at least one peruta. This peruta is assessed by means of 
the Italian issar. The baraita continues: An issar is one twenty- 
fourth of a silver dinar." The Gemara asks: What is the practical 
difference that emerges from this calculation? The Gemara 
answers: Its consequences are for buying and selling, to establish 
its value for use in commercial transactions. 


The baraita continues: A silver dinar is one twenty-fifth of a 
gold dinar. What is the practical difference that emerges from 
this calculation? The Gemara explains: Its consequences are with 
regard to redemption of the firstborn son.%® The father of a first- 
born gives the priest five sela,” which are worth twenty silver dinars. 
Were he to give the priest a gold dinar he would receive five silver 
dinars change. 


The Gemara asks: Granted, if you say that the gold coins are 
currency, the tanna calculates the value of the coins based on an 
item whose value is fixed. The value of the gold coin is the currency 
with fixed value, relative to which the silver dinar is a commodity, 
whose value fluctuates. But if you say that gold is a commodity, 
would the tanna calculate the value of a silver coin based on an 
item that appreciates and depreciates? If the value of gold fluctu- 
ates, sometimes the priest returns more than five silver dinars to 
the father who redeemed his son with a gold dinar, and sometimes 
the father must add to the gold dinar and give this additional sum 
along with the gold dinar to the priest to complete the sum of five 
sela. Rather, learn from it that the tanna holds that the gold coins 
are currency. The Gemara affirms: Learn from it that this is so. 


§ We learned ina mishna there (Ma'aser Sheni 2:7): Beit Shammai 
say: A person may not transfer silver sela coins of tithe money or 
other consecrated coins into gold dinars" through redemption, and 
Beit Hillel permit doing so. Rabbi Yohanan and Reish Lakish 
disagreed. One said: The dispute between Beit Shammai and 
Beit Hillel is with regard to exchanging silver sela coins for gold 
dinars, as Beit Shammai hold that the silver coins are currency 
and the gold coins are a commodity, and we do not desacralize 
currency with a commodity." And Beit Hillel hold that the silver 
coins are a commodity and the gold coins are currency," and we 
desacralize® a commodity with currency." But everyone agrees 
that we desacralize produce with gold dinars. 


BACKGROUND 
he remaining produce as second tithe. Second tithe was taken 


Redemption of the firstborn son — 137 t79: The mitzva to 
redeem a firstborn son is mentioned in several places in the 
Torah (Exodus 13:2; Numbers 3:11-13, 3:44-51). Following the 
plague of the firstborn in Egypt, the Torah determined that 
the firstborn son to emerge from a woman's womb, not one 
removed by caesarean section, is sanctified to God. There is a 
mitzva for the boy’s father to redeem the son from a priest thirty 
days after his birth for a fixed sum of five sela. If the father fails 
to do so, it is incumbent upon the son to redeem himself once 
he turns thirteen. If the father is a priest or a Levite, or if the 
mother is the daughter of a priest or a Levite, there is no mitzva 
to redeem a firstborn son. 


We desacralize — wmn: After a farmer gives teruma to the 
priests and first tithe to the Levites, he separates 10 percent of 
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during the first, second, fourth, and fifth years of the Sabbatical 
cycle. Once separated, the second-tithe produce was taken to 
Jerusalem to be consumed there by its owner. 
If distance made transporting the second-tithe produce to 
Jerusalem difficult, or if the produce became ritually impure, it 
could be desacralized for money of equivalent value (Deuter- 
onomy 14:25). That money was brought to Jerusalem and used 
o purchase food. If the owner desacralized his own produce, 
he was obligated to add one-fifth of its value to the money that 
he brought to Jerusalem. Only minted coins were used in this 
redemption, not paper money, bullion, or any other commodity. 
Once the money was used to purchase food it was desacralized, 
and the purchased food became consecrated and assumed the 
status of second-tithe produce. 
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What is the reason for the difference between sela coins and pro- 
duce? The reason is just as it is with regard to silver coins accord- 
ing to Beit Hillel. With regard to silver coins according to Beit 

Hillel, although silver coins relative to gold coins are a commod- 
ity, relative to produce they are currency. So too is the status of 
gold coins according to Beit Shammai: Although gold coins are 

a commodity relative to silver coins, relative to produce they are 

currency. Therefore, one may desacralize produce with gold dinars. 
And one said: Even with regard to the exchange of produce for 

dinars there is a dispute between Beit Shammai and Beit Hillel. 


The Gemara asks: And according to the one who says: There is a 
dispute even with regard to the exchange of produce for dinars, 
then rather than disagreeing with regard to the exchange of sela 
coins for dinars let them disagree with regard to the fundamental 
case of desacralizing, the exchange of produce for dinars. The 
Gemara answers: Had they disagreed with regard to the exchange 
of produce for dinars, I would say: This matter applies only with 
regard to the exchange of produce for dinars. But with regard to 
the exchange of sela coins for dinars, Beit Hillel concede to Beit 
Shammai that gold coins relative to silver coins are a commodity, 
and we do not desacralize currency with a commodity. Therefore, 
the tanna teaches us that they disagree in that case as well. 


The Gemara suggests: Conclude that in this dispute between Rabbi 
Yohanan and Reish Lakish it is Rabbi Yohanan who said: One 
does not desacralize produce with gold dinars, as Rabbi Yohanan 
said: 


It is prohibited for one to borrow a dinar and repay the loan with 
a dinar," because if the value of the dinar changes in the interim, 
both the borrower and the lender will have violated the prohibition 
against interest. 


The Gemara elaborates: The reference is to a dinar of what type 
of metal? If we say the reference is to one who borrowed a silver 
dinar and repaid the loan with a silver dinar, is there anyone who 
says that silver relative to itself" is not currency? Rather, it is 
obvious that the reference is to one who borrowed a gold dinar 
and repaid the loan with a gold dinar. The Gemara continues its 
analysis: And in accordance with whose opinion does Rabbi 
Yohanan state this halakha? If it is in accordance with the opinion 
of Beit Hillel, don’t they say that a gold dinar is currency? Rather, 
isn’t it in accordance with the opinion of Beit Shammai? And 
learn from it that it is Rabbi Yohanan who said that according 
to Beit Shammai we do not desacralize produce with gold dinars, 
as he holds that they are not considered currency. 


HALAKHA 


To borrow a dinar and repay with a dinar — 13°72 327 nigh: 
It is prohibited to borrow any item whose value is subj ect to 
fluctuating market prices, e.g., a sea of produce, and to commit 
to repay an equivalent item, e.g. a se'a of produce, due to the 
concern that the item may increase in value, which would 
be tantamount to an interest-bearing loan. It is permitted to 


lend minted silver coins whose value is fixed, or other items, 


provided that their monetary value is assessed at the time of 
the loan. One may not even borrow a gold coin and commit 
to repay a gold coin. The Rema cites an opinion that the legal 
status of gold coins today is that of minted coins, and it is 
customary to be lenient in this regard (Shulhan Arukh, Yoreh 
Dea 162:1). 


ee 
A silver dinar...relative to itself - mwa) ty) ‘DD by Wt: 
The Ra’avad writes that it is clear from the Torah as well as 
from experience that merchandise is purchased with silver. 
Indeed, it is written: “If you lend silver to My people” (Exodus 
22:24), indicating that not only is it permitted to lend silver, it 
is a mitzva (see Rosh). 
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BACKGROUND 


Loan -— meta: While the Torah encourages lending money 
o the needy as a positive act, it renders it prohibited to 
ake interest on that loan. Interest is defined as any sum 
added to the principal when returning the loan to com- 
pensate the lender for the period that the money was in 
he borrower's possession. By Torah law, it is prohibited to 
end or borrow money with interest (Exodus 22:24; Leviticus 
25:36-37; Deuteronomy 23:20). This prohibition applies to the 
borrower, the lender, and any scribe, witness, or guarantor 
who facilitates the loan. The prohibition against interest 
applies both to a monetary loan and to loans of any item 
in a case where the borrower is not required to return the 
item that he borrowed and instead may return the value of 
the item in money or merchandise. An instance where one 
borrows an item and commits to return a comparable item 
could involve a form of interest if the value of the article to 
be returned is greater than the value of the loaned item at 
the time it was given to the borrower. All of these halakhot 
are discussed at length in the fifth chapter of this tractate. 


NOTES 


With regard to a loan as well, a gold dinar is like a com- 
modity — 7 x9 110 meta rah: The logic of this claim is 
that since it is clear that the legal status of a gold dinar is 
not always that of currency but in some cases is that of a 
commodity, the concern is that a change in its value relative 
to silver dinars is like a change in the value of a commodity, 
and due to the severity of the prohibition against interest, 
executing this kind of loan is prohibited (Ramban). 


With regard to one who exchanges [happoret] copper 
coins of second-tithe money for a sela - niyan yoo vist 
w Wy: Most commentaries explain, like Rashi, that this 
refers to amassing coins of smaller denominations, e.g., 
copper perutot, and exchanging them for a coin of a larger 
denomination. The Ritva points out that there are several 
places where this term poret is employed in the sense of 
exchanging several less valuable coins for a coin of greater 
value. 
The Rambam and the Meiri maintain that the meaning 
here is consistent with the standard usage of changing 
more valuable coin into coins of lesser value. According 
0 their opinion, both this mishna and the one concerning 
an individual who exchanges money in Jerusalem which 
ollows are referring to exchanging more valuable coins for 
ones of lesser value, and the only difference is with regard 
o the location where the money is changed. 

Rabbeinu Tam asks: Apparently in this dispute, the 
ruling of Beit Shammai is more lenient than the ruling of 
Beit Hillel, as they do not seem to place any restrictions on 
he exchanging of the coins. Why then is this dispute not 
included in the list of rulings in the fourth chapter of tractate 
Eduyyot where Beit Shammai rule more leniently than Beit 
Hillel? The commentaries answer that Beit Shammai do not 
merely permit exchanging the perutot for a more valuable 
coin (Rashi), but they require him to do so, as it is more likely 
hat the many copper coins will corrode. Therefore, there is 
also a stringency in the opinion of Beit Shammai (Ramban). 
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The Gemara rejects this proof: No, actually I will say to you 
that it is Rabbi Yohanan who said that even according to Beit 
Shammai we desacralize produce with gold dinars. And the 
halakha of a loan’ is different from the halakha of desacralizing 
second tithe, as with regard to buying and selling, the Sages 
deemed the legal status of a gold dinar like that of a commodity. 
As we say: It is the gold that appreciates and depreciates in 
value, in accordance with the halakha in the mishna: When one 
party takes possession of the gold coins, the other party acquires 
the silver coins. With regard to a loan as well, the legal status of 
a gold dinar is like that of a commodity," and therefore there is 
concern that they may violate the prohibition against interest. 


The Gemara comments: So too, it is reasonable to say that this 
is Rabbi Yohanan’s opinion, as when Ravin? came from Eretz 
Yisrael he said that Rabbi Yohanan says: Even though they said 
that it is prohibited to borrow a gold dinar and repay the loan 
with a gold dinar, yet, one may desacralize second tithe with a 
gold dinar. Conclude from it that it is Rabbi Yohanan who said 
that one desacralizes second-tithe produce with a gold dinar. 


Apropos redemption of second-tithe produce with gold, the 
Gemara cites proof from a mishna (Ma‘aser Sheni 2:8). Come 
and hear: With regard to one who exchanges copper coins of 
second-tithe money for a silver sela" coin to ease its transport to 
Jerusalem, Beit Shammai say: He may exchange the copper coins 
for the entire silver sela. And Beit Hillel say: He may exchange 
the copper coins for a silver shekel, which is equivalent to half 
a sela, and with regard to the other shekel, he must retain the 
copper coins. Now, ifaccording to Beit Shammai we desacralize 
second-tithe produce with copper perutot, is it necessary to men- 
tion the fact that it may be desacralized with gold coins? The 
Gemara rejects that proof: Perutot are different, as in a place 
where they are in circulation, they circulate more easily than 
silver coins. 


§ There is another version of this discussion, and some say that 

this is the dispute between Rabbi Yohanan and Reish Lakish. 
One said: The dispute between Beit Shammai and Beit Hillel 

is with regard to exchanging silver sela coins for gold dinars, as 

Beit Shammai hold that when the verse states: “And you shall 

bestow the money and you shall bind the money in your hand” 
(Deuteronomy 14:25), the term “the money” is referring to the 

first money, i.e., the very money with which the second-tithe 

produce was desacralized, and it is not referring to the second 

money, e.g., gold coins that became second-tithe money by virtue 

of their being exchanged with second-tithe silver sela coins. 
Evidently, the money with which the second-tithe produce was 

desacralized must be taken to Jerusalem and it may not be 

exchanged for other coins. 


Ravin - p37: An abbreviation of Rabbi Avin, who is called Rabbi 
Bun in the Jerusalem Talmud. He was the most important 
among those who descended from Eretz Yisrael to Babylonia 
during the time of the third and fourth generations of Babylo- 


nian amora‘im. 


Rabbi Avin was born in Babylonia and immigrated to Eretz 
Yisrael in his youth. There he studied Torah under Rabbi Yohanan, 
who lived to a very old age. After Rabbi Yohanan’s death, Ravin 
studied under his many students. Rabbi Avin was appointed to 
be one of the Sages who were sent to Babylonia to disseminate 
both innovative Torah insights from Eretz Yisrael and various 
traditions of Eretz Yisrael that were unknown in other lands. 


PERSONALITIES 


Rav Dimi was the emissary from Eretz Yisrael before Ravin. 
Ravin transmitted new and revised formulations of the halakhot. 
Therefore, he is considered an authority, and, as a rule, the 
halakha was decided in accordance with his opinion. 

Ravin returned to Eretz Yisrael several times. There he served 
as transmitter of the Torah studied in Babylonia. His statements 
are often cited in the Jerusalem Talmud. Little is known about 
his family and the rest of his life. It is known that his father died 
even before he was born and that his mother died when he was 
born. Some say that his father’s name was also Rabbi Avin and 
that he was named after him. Some believe that the amora of 
Eretz Yisrael Rabbi Yosei bar Bun was his son. 
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And Beit Hillel hold that since it is written: “The money,” and 
this second mention of money in that verse is superfluous, 
the term “the money” serves to include even second money. 
Accordingly, the verse teaches that money with which the pro- 
duce was desacralized may be exchanged for other money that 
will be brought to Jerusalem. The Gemara continues its citation 
of this first explanation of the dispute between Beit Shammai 
and Beit Hillel: But with regard to desacralizing produce with 
dinars, everyone agrees that we desacralize produce in that 
manner, as the gold dinars are still the first money used for 
desacralizing, as any type of money can be used for desacralizing 
second-tithe produce. 


And one said: There is a dispute between Beit Shammai and 
Beit Hillel even with regard to the desacralizing of produce 
with dinars, as to whether desacralizing must be accomplished 
with silver or ifit can be accomplished even with gold. 


The Gemara challenges: But according to the one who says: The 
dispute between Beit Shammai and Beit Hillel is with regard to 
exchanging silver sela coins for gold dinars, rather than dis- 
agreeing with regard to exchanging of silver sela coins for gold 
dinars, let Beit Shammai and Beit Hillel disagree with regard 
to the more straightforward case of exchanging sela coins for 
sela coins, as according to those who forbid exchanging a sela 
for dinars, exchanging a sela for a sela is also forbidden, as one 
may not convert the second-tithe sanctity to second money. 


The Gemara explains: Had they disagreed with regard to the 
exchange of sela coins for sela coins, I would say: This matter 
applies only with regard to exchanging sela coins for sela coins, 
but with regard to exchanging sela coins for dinars, Beit Hillel 
concede to Beit Shammai that gold coins relative to silver coins 
are a commodity, and we do not desacralize currency with a 
commodity. Therefore, the tanna teaches us that they disagree in 
the case of exchanging silver sela coins for gold dinars as well. 


The Gemara suggests: Come and hear proof to the correct ruling 
in this dispute from a mishna (Ma‘aser Sheni 2:9): With regard to 
one who exchanges a silver sela of second-tithe money" for 
copper coins in Jerusalem," Beit Shammai say: With the entire 
sela he executes the exchange for copper coins; and Beit Hillel 
say: He may exchange half the sela for a silver shekel, and half 
the sela for copper coins having the value ofa shekel. The Gemara 
analyzes the mishna: Now if we allow him to desacralize silver 
coins for perutot, and we do not say that there is a Torah decree 
of first money and not second money," then with regard to gold, 
which is more valuable than silver, do we say that there is a 
Torah decree of first money and not second money? 


Rava said in response: Are you raising an objection from the 
halakha of exchanging coins within Jerusalem in order to apply 
it to the halakha of exchanging coins outside of Jerusalem? The 
legal status of Jerusalem is different" with regard to exchanging 
second-tithe coins, as it is written with regard to Jerusalem: 
“And you shall bestow the money for whatever your soul desires, 
for cattle or for sheep” (Deuteronomy 14:26). One may utilize 
the money in Jerusalem in any manner he chooses. 


Come and hear proof from the mishna (Ma ‘aser Sheni 2:8): With 
regard to one who exchanges copper coins of second-tithe 
money fora silver sela coin to ease its transport to Jerusalem, Beit 
Shammai say: He may exchange the copper coins for the entire 
silver sela. And Beit Hillel say: He may exchange the copper 
coins for a silver shekel, which is equivalent to half a sela, and 
with regard to the other shekel, he must retain the copper coins. 
This constitutes proof that everyone agrees one may exchange 
second-tithe coins for other coins. 


HALAKHA 


One who exchanges a silver sela of second-tithe money — 
nw swynby yoo pis: One who exchanges the equivalent of 
a sela in second-tithe money may not exchange the entire sum 

for copper perutot, whether or not he is in Jerusalem. Rather, he 

exchanges half into copper perutot and the other half into silver 
coins, which are more durable, in accordance with the opinion 

of Beit Hillel (Rambam Sefer Zera‘im, Hilkhot Ma‘aser Sheni 5:14). 


First money and not second money — 2” ADB xh) jwp: 
One may not desacralize second-tithe coins by exchanging 
them with other coins, neither silver coins for silver coins, nor 
silver coins for copper coins, nor copper coins for silver coins. 
If he did so, the coins are desacralized (see Kesef Mishne and 
Radbaz). Apparently, the Sages permitted exchange of coins for 
other coins if the second coins had greater circulation than the 
first (Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni 4:5). 


NOTES 


One who exchanges a silver sela of second-tithe money into 
copper coins in Jerusalem - Dhwava nw wyn bw yho vyan: 
Apparently, Beit Shammai hold thatone exchanging the sela for 
perutot must exchange the entire sela in a single transaction to 
avoid paying a service charge to the money changer twice. Bei 
Hillel are concerned that the copper coins could corrode, and 
therefore they allow him to exchange the sela at his discretion 
(see Ra'avad and Rash). It is stated in the Jerusalem Talmud tha 
Beit Shammai hold one can exchange the sela as he wishes, 
and that this dispute should certainly be included in the list o 
lenient rulings of Beit Shammai in tractate Eduyyot. 


Jerusalem is different — py xw: Doesn't the verse: “And 
you shall bestow the money,’ refer only to the acquisition o 
food? How can one derive from it that one may exchange the 
coin for perutot? The Ra'avad explains that since perutot are the 
currency used to purchase the food listed in the verse, they are 
included in the instruction of the verse to purchase food, and 
no additional source is necessary. The Rosh writes that although 
the details listed in the verse are foods, the verse subsequently 
states: “For whatever your soul desires,’ indicating that the 
money may also be exchanged for items other than food. 
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Perek IV 
Daf4a5 Amud b 


NOTES 


It should have been phrased in terms of, we desacral- 
ize and, we do not desacralize — wma xd) won 
mb Ya: The formulation: One may not do, ace 
that one may not do so ab initio, whereas the formula- 
tion: We do not desacralize, indicates that even after 
the fact the action is ineffective even by Torah law (see 
Tosafot, Sukka 2a). Some explain that there is a difference 
between the desacralizing of produce by the owner, 
which requires an additional payment of one-fifth, and 
exchanging coins, which requires no additional pay- 
ment. According to the opinion that exchanging less 
valuable coins for more valuable ones is permitted by 
Torah law, just as produce is desacralized with money, 
coins of less value are desacralized with more valuable 
ones. If, however, it is not effective by Torah law, there 
is no desacralization. It is merely a rabbinic ordinance 
instituted in the interest of convenience (Hiddushei Rav 
Meir Simha). 


The form is apt to be canceled - nya XTPIY KIY: 

Rashi and the Ba'al HaMaor explain that since the 
authorities can declare the form obsolete, the coin is 
considered incomplete and therefore unlike the item 
employed in the transaction from which the transaction 

of exchange is derived (see Ruth 4:7). Most commentar- 
ies (Ramban; Rashba; Ran) maintain that coins cannot 
effect a transaction of exchange because the party is 
focused on the form minted on the coin, i.e., the pur- 
pose it serves as currency, rather than its actual value as 
metal. The transaction of exchange can be effected only 
with items whose value is intrinsic. The Meiri writes that 
transactions are predicated on the assumption that the 
items exchanged will endure. Since the form of coins 
can be repealed, one cannot rely on the fact that they 
will endure. 


BACKGROUND 

Exchange - pon: Exchange is a legal act of acquisi- 
ion formalizing the transfer of ownership of an article. 
Once two parties agree on the barter of one article 
or another, the acquisition by one party of one of the 
articles through a recognized mode of acquisition, e.g., 
hrough pulling, automatically causes the second article 
o become the property of the other party. This prin- 
ciple is also the basis for the transfer of ownership by 
means of a cloth, a symbolic form of barter that extends 
he principle of exchange to many formal legal acts 
of acquisition. In a symbolic exchange the parties are 
interested in the acquisition of only one item; the other, 
nearly worthless, item is used only for a symbolic act of 
transfer. This type of symbolic exchange is referenced 
in the Writings (Ruth 4:7), where a shoe or a glove was 
employed instead of a cloth. 
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Rather, the Gemara abandons its previous explanation of the 
dispute and states that everyone agrees that since it is written: 
“The money,’ and this second mention of money in that verse is 
superfluous, the term “the money” serves to include even sec- 
ond money. Rather, if the dispute between Rabbi Yohanan and 
Rabbi Shimon ben Lakish was stated, it was stated like this: 
One said: The dispute between Beit Shammai and Beit Hillel is 
with regard to the exchange of silver sela coins for gold dinars. 
As Beit Shammai hold: We issue a decree rendering it prohibited 
to do so, 


lest one delay his ascension to Jerusalem due to this exchange, 
as sometimes the silver coins do not amount to the entire gold 
dinar, and he will not ascend to Jerusalem until he has collected 
enough silver dinars to exchange for a gold dinar. And Beit Hillel 
hold: We do not issue a decree lest he delay his ascension, as 
even if the silver coins do not amount to the entire gold dinar 
he will ascend with the silver coins. But with regard to desacral- 
izing produce with dinars, everyone agrees that we desacralize 
produce in this manner, due to the fact that since the produce 
rots, he certainly does not delay taking the produce to Jerusalem 
until they equal an entire gold dinar. 


And one said: Even with regard to the exchange of produce 
for dinars there is a dispute, due to the concern that one will 
delay bringing his produce to Jerusalem until the value of his 
second-tithe produce is equal to a gold coin. 


The Gemara asks: Granted, according to that version of the 
dispute in which you said that everyone agrees the exchange of 
silver sela coins for gold dinars is permitted by Torah law and it 
is the Sages who issued a decree forbidding it, this is the reason 
that the dispute between Beit Hillel and Beit Shammai is taught 
in terms of the formulation: One may do, and: One may not do, 
as this is the language of a prohibition ab initio. But according 
to that version of the dispute in which you said that it is with 
regard to the halakha by Torah law that they disagree, it should 
have been phrased in terms of the formulation: We desacralize, 
and: We do not desacralize," since if the practice is forbidden 
by Torah law, the exchange of silver sela coins for gold dinars is 
ineffective even after the fact. The Gemara concludes: Indeed, 
according to the latter version, it is difficult. 


§ It was stated that there is a dispute between Rav and Levi. One 
said: Money can be an item used to effect exchange.’ And one 
said: Money cannot be the item used to effect a transaction by 
means of exchange," as that form of transaction is effective only 
with regard to items such as produce and vessels. Rav Pappa 
said: What is the reason for the opinion of the one who says 
that money cannot be the item used to effect a transaction by 
means of exchange? It is because the mind of the one acquiring 
the coin is on the form minted on the coin, not the value of 
the metal, and the value due to the form is apt to be canceled 
by the authorities. Therefore, in the eyes of the party acquiring 
it, the coin itself has no real value and therefore cannot be an 
item used to effect exchange. 


HALAKHA 


Money cannot be the item used to effect a transaction by with the exception of coins, which can neither effect that trans- 
means of exchange — pron mya yaw py: All movable items action nor be acquired in that manner (Shulhan Arukh, Hoshen 
can effect the transaction of exchange to purchase another item, Mishpat 203:1). 
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We learned in the mishna: When one party takes possession of 
the gold coins the other party acquires the silver coins.” What, 
is the reference not to a case where the gold coins were given in 
order to acquire the silver coins by means of exchange, and 
therefore one can learn from it that a coin can be an item used to 
effect exchange? The Gemara rejects this proof: No, it is referring 
to a standard purchase effected by means of giving money. The 
Gemara raises a difficulty: If so, the language of the mishna is 
imprecise, as what is the meaning of: When one party takes pos- 
session of the gold coins, the other party acquires the silver coins? 
It should have stated: When one party takes possession of the gold 
coins, it obligates him to give the silver coins. The Gemara answers: 
Emend the text and teach: When one party takes possession of 
the gold coins, it obligates him" to give the silver coins. 


The Gemara comments: So too, it is reasonable to interpret the 
mishna in that manner, from the fact that it teaches in the latter 
clause of the mishna: When one party takes possession of the 
silver coins, the other party does not acquire the gold coins. 
Granted, if you say that this is a purchase effected by means of 
giving money, this is the meaning of that which we said: Gold 
is a commodity, and silver is currency, and currency does not 
effect acquisition ofa commodity. But if you say that the mishna 
is referring to an acquisition effected by means of exchange, let 
both acquire the coins simultaneously from each other. 


And furthermore, it is taught in a baraita: When one party takes 
possession of the silver coins, the other party does not acquire 
the gold coins. How so? If one sold twenty-five silver dinars to 
another for a gold dinar,” even though he pulled the silver into 
his possession, he does not acquire it until the other person pulls 
the gold into his possession. Granted, if you say that this is a 
purchase effected by means of giving money, it is due to that 
reason that he does not acquire the gold coins; the transaction is 
effected only by taking possession of the purchase item. But if 
you say that this is an acquisition effected by means of exchange, 
let him acquire the gold by pulling the silver; in a transaction of 
exchange the two parties acquire the two items simultaneously. 


The Gemara continues: Rather, what then is the nature of the 
transaction? Is it a purchase effected by means of giving money? 
Ifso, then say the first clause of the baraita: When one party takes 
possession of the gold coins the other party acquires the silver 
coins. How so? If one sold a gold dinar to another for twenty-five 
silver dinars, once he pulled the gold coin into his possession the 
silver coins are acquired wherever they are. 


The Gemara challenges: Granted, if you say that this is an acquisi- 
tion effected by means of exchange, this is the meaning of that 
which is taught: The silver coins are acquired wherever they are, 
as that is the nature of the transaction of exchange. But if you say 
that this is a purchase effected by means of giving money, this 
phrase: The silver coins are acquired wherever they are, is incor- 
rect, as the tanna should have stated: Once he pulled the gold coin 
into his possession the man is obligated to pay for his acquisition, 
as he is not required to pay with those particular silver coins. 


HALAKHA 


When one party takes possession of the gold coins the other 
party acquires the silver coins — D377 n% mip a77: Relative 
to silver coins, a gold coin is a commodity. Therefore, if one 


purchases gold coins with silver coins, as soon as one pulls the 
gold the other party is obligated to pay the silver (Shulhan Arukh, 
Hoshen Mishpat 203:4). 


Teach, when one party takes gold coins it obligates him 
arya a7: This is not an emendation of the mishna. Rather, it is 


NOTES 
-17 


an interpretation of the term acquires, in the sense of assumption 
of an obligation (Rosh). 


Dinars of gold and silver — 4B31 amt 9°: In talmudic times 


BACKGROUND 
1 to 25, so the difference in their relative value was significant. 


the average ratio in value between gold and silver dinars was 


rom the publisher 
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HALAKHA 
As they are - inW nina: One who committed to pay a silver 
dinar for merchandise may not deviate from paying with the 
coin that he stipulated, whether with a new coin or with an 
old coin (Shulhan Arukh, Hoshen Mishpat 203:4). 


NOTES 


To age them - pn: Even if the older coins are of superior 
quality, the individual insists on receiving the new coins (Rab- 
beinu Hananel). This proves that when one sells an item, he is 
not selling the value of the item but the item itself. Therefore, 
one may not exchange the item even for a higher-quality item 
(Ritva; see Shita Mekubbetzet). 


This produce is hereby given - o21n3 bn miva: Appar- 
ently this is counter to the opinion of Rabbi Meir, who holds 
that second-tithe produce is consecrated property and one 
may not give it as a gift (see Rosh). Some explain that the 
reference here is to a time before the produce was tithed, as 
everyone agrees that at that point it can be given as a gift. 


Perek IV 
Daf46 Amuda 
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Rav Ashi said: Actually, the reference is to a purchase effected by 
means of giving money. And what is the meaning of: Wherever 
they are? It means, as they are," i.e., exactly as the owner of the 
silver said to him, and he cannot replace them with a different 
classification of coins. How so? If the owner of the silver coins 
said to the owner of the gold coin: I will give you payment from 
a purse in which there are new coins, he cannot give him pay- 
ment from a purse in which there are old coins, even though old 
coins are preferable relative to new coins because people trust 
that used coins are authentic. What is the reason that the owner 
of the gold would prefer new silver coins? It is that he says to the 
owner of the silver: I need them in order to age them;" i.e., these 
coins will remain in my possession for a long time, and old coins 
will blacken in these circumstances. 


Rav Pappa says: Even according to the one who says: Money 
cannot be the item used to effect a transaction by means of 
exchange, this means only that money does not effect a trans- 
action of exchange; but he concedes that money is acquired by 
means ofa transaction of exchange. If one party pulls a vessel into 
his possession, the other party acquires silver coins in exchange, 
just as it is with regard to produce, according to the opinion of 
Rav Nahman. Is it not the case that even though according to the 
opinion of Rav Nahman produce itself does not effect a trans- 
action of exchange, nevertheless produce is acquired by means 
of a transaction of exchange? Currency, too, is no different. 


The Gemara raises an objection to the opinion of Rav Pappa from 
a baraita: One was standing on the threshing floor and had no 
money in his hand, and wanted to desacralize his second-tithe 
produce without paying an additional one-fifth. The halakha is 
that one who desacralizes his own produce must add one-fifth to 
its value. This man wants to engage in artifice as if he sold the 
produce to another, thereby enabling him to desacralize it without 
adding one-fifth. To that end, he says to another: This produce 
is hereby given" to you as a gift, 


and then he says: This second-tithe produce that now belongs to 
you is hereby desacralized on coins that I have at home. The 
Gemara infers: The reason that it is necessary to employ this 
artifice is that he does not have coins in his hand. But if he has 
coins in his hand let him transfer ownership of the coins to the 
other person by means of the transaction of pulling, and then 
that other person will desacralize the second-tithe produce. The 
reason for this is that this procedure is preferable, as the one who 
desacralizes the produce is a stranger, not the owner of the pro- 
duce. Therefore, it appears less like artifice designed to circumvent 
paying the additional one-fifth.” 


NOTES 


Artifice in the redemption of tithe — Www p3 maw: The 
Torah states that a person who desacralizes his own tithe must 
add one-fifth of its value (Leviticus 27:31). The same applies to 
the desacralizing of consecrated items. The Sages permitted 


employing artifice to avoid incurring this additional payment. 


Artifice in the redemption of tithe — wy 715 by ma wi: It 
is permitted to engage in artifice in the redemption of second 


tithe. One can give his produce as a gift while it is still untithed, 


HALAKHA 


This is accomplished by means of a pro forma sale of the tithe, 
after which the owner repurchases it. When he desacralizes 
the tithe thereafter, it is considered that he is desacralizing 
another's tithe, for which one is not required to pay the addi- 
tional one-fifth. 


after which he declares: This produce is desacralized with 
coins in my house (Rambam Sefer Zera'im, Hilkhot Ma‘aser 
Sheni 5:10). 
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The Gemara continues to state its objection to the opinion of Rav 
Pappa. And if you say a coin is acquired by means ofa transaction 
of exchange, then even if the owner of produce has no money in 
his hand, let the owner transfer ownership of the coins, wherever 
they are, to the other person by means of a cloth, as he can per- 
form a transaction of symbolic exchange with a cloth; and then let 
the other person desacralize the produce. The Gemara answers: 
The case in the baraita is one in which he does not have a cloth. 
The Gemara challenges: And let the owner transfer ownership of 
the coins to the other person by means of land, i.e., perform an 
act of transaction concerning the land and include the coins in 
the transaction. The Gemara answers: The case in the baraita is 
one in which he does not have land." 


The Gemara asks: But isn’t it taught in the baraita that he is stand- 
ing on the threshing floor? The Gemara answers: He is standing 
ona threshing floor that is not his. The Gemara asks: And did the 
tanna go to all that trouble’ just to teach us the case of a naked 
man, i.e., one who has nothing at all? It is unlikely that a baraita 
would be devoted to so remote a case. Rather, must one not con- 
clude from it that money is not acquired by means of a trans- 
action of exchange? The Gemara affirms: Learn from it that this is 


the halakha. 


The Gemara relates: And even Rav Pappa’ retracted his previous 
statement that coins are acquired by means of a transaction of 
exchange, as in this incident in which Rav Pappa had twelve 
thousand dinars that he lent to another in Bei Hozai.’ He trans- 
ferred ownership of the dinars" to his agent, Rav Shmuel bar 
Aha,” by means of granting acquisition of the threshold of his 
house" to him, to enable the agent to demand repayment of the 
loan on his own behalf. This obviated the need for him to consult 
Rav Pappa in the case of every contingency, which would compli- 
cate matters. It is apparent from the fact that the transaction was 
effected by means of granting acquisition of the threshold that 
Rav Pappa concedes that coins are not acquired by means of a 
transaction of exchange. When Rav Shmuel bar Aha came after 
repayment of the loan, Rav Pappa was so pleased that he went out 
as far as Tevakh" to meet him. 


PERSONALITIES 


Rav Pappa - X39 31: Rav Pappa was of the fifth generation of 
Babylonian amora‘im. He was a student of both Abaye and Rava 
in Pumbedita. Rav Pappa established an academy in Neresh, 
where he was joined by his close friend Rav Huna, son of Rav 
Yehoshua, who delivered the principal lecture. After Rava’s 
death, many of his disciples came to study with Rav Pappa, who 
had more than two hundred students attending his lectures. 
Rav Pappa's father was a wealthy merchant who supported 
him throughout his many years of study. Rav Pappa became 
a successful and wealthy businessman in his own right as a 
brewer of date beer. He also prospered in other business ven- 
tures. The Talmud records that he engaged in trade with both 
Jews and gentiles and had a reputation for fairness and gen- 
erosity in his business dealings. Rav Huna became his partner 
in many of those undertakings and became wealthy as well. 
Rav Pappa had great respect for the Sages, and upon enter- 
ing a city he would immediately call upon the rabbinic leader 
of the community. Once, Rav Pappa felt that he had spoken 


inappropriately about one of the Sages, and he took upon 
himself a personal fast as penance for his act. He was reluctant 
to offer halakhic rulings, and he often chose to rule stringently 
to satisfy both opinions in a talmudic dispute rather than rule 
in accordance with one of the opinions. 

Rav Pappa was blessed with ten sons, all of whom were Torah 
scholars. Traditionally, the names of the ten sons of Rav Pappa 
are recited as part of the formula recited upon the completion 
of the study of a talmudic tractate. While the source of this 
tradition is unclear and the identities of the sons are uncertain 
as well, the Rema suggests that the practice commemorates 
the celebrations of Rav Pappa and his sons upon completion 
of a course of study. 


Rav Shmuel bar Aha — xm sayin a7: Rav Shmuel bar Aha 
was a fifth-generation Babylonian amora. He is often men- 
tioned in conjunction with Rav Pappa, with whom he engaged 
in halakhic disputes. 


NOTES ————_—_—_ 
In which he does not have land - yp? mb mot: The 
question is raised: If one owns no land, how does he have 
produce to tithe? The Ritva answers that this case is referring 
o a sharecropper, who works land that belongs to another 
and who receives a portion of the crop as wages. Josafot 
and others ask: Why not have the produce owner admit 
hat the produce belongs to another person, in which case 
it will be regarded as the latter's even without a formal act 
of acquisition? The Meiri and Torat Hayyim answer that since 
he produce owner's objective is to fulfill his obligation to 
Heaven, it cannot be accomplished by means of a false 
admission. 


And did the tanna go to all that trouble - xan Sapo: 
This expression, which appears throughout the Talmud, 
calls into question a forced interpretation of a mishna 
establishing that the tanna addressed a rare occurrence. 
It is unreasonable to assume that a tanna would teach 
an apparently general halakha that in fact applies only to 
unique circumstances. 


The threshold [assippa] of his house - myat xwx: Rashi 
in Bava Kamma (104b) explains that the reference here is 
not to the threshold [saf], but to the end [sof], or corner or 
edge of his house. 


As far as Tevakh - mī 1x: Rabbeinu Hananel explains that 
Tevakh is the name of a place. Some commentaries explain 
that when Rav Shmuel bar Aha returned, Rav Pappa met 
him halfway [tavekh] as an expression of joy at his successful 
collection of the entire sum. 


BACKGROUND 


Bei Hozai — »xtin 2: During the talmudic era, the Persian 
kingdom was divided by the Sassanid rulers into separate 
states. The Bei Hozai region was adjacent to the Persian Gulf, 
far from Jewish population centers, which were located 
in the Bei Armai region in what had once been ancient 
Babylonia. 


HALAKHA 


How does one transfer ownership of a coin — mapa %23 
yar: Coins cannot be acquired by means of a transaction of 
exchange; rather, they must be handed directly to the party 
acquiring them. If the coins are located elsewhere, one can 
transfer ownership only together with a transfer of owner- 
ship or rental of land to the recipient. This is possible only 
with existing coins, e.g. if they are deposited with another 
who admits that they belong to the owner, as indicated in 
the incident involving Rav Pappa (Shulhan Arukh, Hoshen 
Mishpat 2031, 3, 9). 
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LANGUAGE 


Tereisit — TD": This refers to the tressis, which was a 
Roman coin worth three issar. 


BACKGROUND 
Perotetot — nivpins: During certain periods people used 
small, sometimes silver coins, which due to their size 
were unminted or minted with a form that did not make 
them particularly distinct. Some were so small that they 
were not counted but were sold by weight. 


NOTES 


It is a purchase with money and the tanna is referring 
to perotetot — nivpira31 0273: The money changer 
pays him money in coins, and he repays him with a 
commodity, i.e., the perotetot in his house (see Rosh). 
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The Gemara adds: And likewise, Ulla says: Money cannot be 
the item used to effect a transaction by means of exchange. And 
likewise, Rav Asi says: Money cannot be the item used to effect 
a transaction by means of exchange. And likewise, Rabba bar bar 
Hana says that Rabbi Yohanan says: Money cannot be the item 
used to effect a transaction by means of exchange. 


Rabbi Abba raised an objection to the opinion of Ulla from a 

baraita: With regard to one whose donkey drivers or laborers 

were demanding payment of their wages from him in the market- 
place, and he said to the money changer: Give me coins worth a 

dinar and I will provide for them, and later I will give you coins 

worth a dinar" and a tereisit,' a coin of lesser value, from money 
that I have at home, then if he has money at home at that time it 
is permitted, as it is not considered a loan and therefore the addi- 
tional payment is not interest. But if he does not have money at 

home at that time, it is aloan and the additional payment is forbid- 
den as interest. And if it enters your mind that money cannot be 

the item used to effect a transaction by means of exchange, then 

even in the case where the employer had money at home, since the 

money changer does not acquire the employer’s money at home 

by means of exchange, it is a loan and the additional payment is 

forbidden as interest. Ulla was silent. 


Rabbi Abba then said the following suggestion to Ulla: Perhaps 
the Sages taught this halakha in a case where both these coins that 
are in his house and those coins that he took from the money 
changer are perotetot,® small perutot that are unminted, and the 
legal status of both these coins and those coins is that of a com- 
modity; and due to that status they are acquired by means of a 
transaction of exchange. Ulla said to him: Yes, that is the case in 
the baraita, and the language of the baraita is also precise, as it 
teaches: I will give you coins worth a dinar and a tereisit, and it 
does not teach: I will give you an unflawed dinar and a tereisit. 
Evidently, the baraita is not referring to his giving an actual dinar 
coin but to other coins of lesser value that equal that value. The 
Gemara affirms: Learn from it that this is the case. 


Rav Ashi said: Actually, it can be explained that there is no transac- 
tion by means of exchange in this case. Rather, it is a purchase with 
money and the tanna is referring to perotetot," and nevertheless 
there is no violation of the prohibition against interest. Since he 
has money at home, it is tantamount to saying: Lend me money 
until my son comes or until I find the key. That is not a loan, and 
the halakhot of interest do not apply. 


The Gemara suggests: Come and hear proof from a mishna (Kid- 
dushin 28a): With regard to all items used as monetary value for 
another item, i.e., instead of a buyer paying money to the seller, 
they exchange items of value with each other, once one party in 
the transaction acquires the item he is receiving, this party is 
obligated with regard to the item being exchanged for it. The 
Gemara analyzes this mishna: With regard to all items used as 
monetary value for another item, what does the mishna mean in 
this phrase? It means a coin, and learn from the mishna that a coin 
can be an item used to effect exchange. 


Rav Yehuda said: This is what the mishna is saying: 


And | will give you coins worth a dinar — 13° 79 a Twy DNI: 
If one’s laborers demand their wages and he does not have the 
money to pay them, and he says to a money changer: Give me a 
dinar to pay them and I will give you a greater sum in unminted 
coins that | have at home, it is permitted, provided he has coins 
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HALAKHA 


in his house worth a dinar. The reason is that this is considered 
a sale, not an interest-bearing loan. According to the Rema, he 
may do so even if he has fewer less valuable coins in his house 
than the money changer is giving them (Shulhan Arukh, Hoshen 
Mishpat 173:6). 
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With regard to all items that can be appraised when used as mone- 
tary value for another item, i.e., their value can be appraised relative 
to the value of another item, excluding a coin, whose value is apparent, 
once one party in the transaction acquires the item he is receiving, 
this party is obligated with regard to the item being exchanged for 
it." The novelty of the mishna is that all items, not only vessels, can 
be used to perform the act of acquisition of exchange. Therefore, one 
should not infer that the halakha is the same with regard to coins. 


The Gemara comments: So too, it is reasonable to interpret the 
mishna in that manner, from the fact that the latter clause of that 
mishna teaches: How so? If one exchanges an ox for a cow, or 
a donkey for an ox, once this party acquires the animal that he 
is receiving, this party is obligated with regard to the item being 
exchanged for it. This clause apparently explains the previous clause, 
and employs the example of animals, not coins. The Gemara con- 
cludes: Learn from it that the reference in the mishna is to movable 
property, not to coins. 


The Gemara asks: And with regard to what entered our minds 
initially, that a coin effects symbolic exchange, what is the meaning 
of the clause: How so; if one exchanges an ox for a cow, once this 
party acquires the animal that he is receiving, this party is obligated 
with regard to the item being exchanged for it? This example does 
not involve a coin. The Gemara explains that it was assumed that this 
is what the mishna is saying: Not only can a coin be used in the act 
of acquisition of exchange, but produce," i.e., movable property, can 
also effect exchange. How so? If one exchanged the meat of an ox 
for a cow, or the meat ofa donkey for an ox, once this party acquires 
the item that he is receiving, this party is obligated with regard to 
the item being exchanged for it. 


The Gemara comments: This works out well according to the opin- 
ion of Rav Sheshet, who said: Produce effects a transaction of 
exchange. But according to the opinion of Rav Nahman, who said: 
A vessel, yes, it effects a transaction of exchange, but produce does 
not effect a transaction of exchange, what is the meaning of the 
continuation of the mishna beginning with the question: How so? 


The Gemara answers that this is what the mishna is saying: There is 
a purchase with money where one acquires the purchase item with- 
out pulling it that is like a transaction of exchange." How so? It is in 
a case where one exchanged the monetary value of an ox for a cow, 
or the monetary value of a donkey for an ox. In this case, one sold 
his ox to another for an agreed sum of money, and after the buyer 
acquired the ox by pulling it, he then offered to give the seller his cow 
in exchange for the money that he owes him. In this case the cow is 
acquired without the seller having to pull it. Although this acquisition 
initially was to be an exchange, it is ultimately a purchase for money, 
as the second animal is acquired as a result of the forgiving of the 
monetary debt. 


The Gemara inquires: What is the reason for the opinion of Rav 
Nahman? The Gemara explains: Rav Nahman holds in accordance 
with the opinion of Rabbi Yohanan, who says: By Torah law money 
effects acquisition," i.e., when one pays money he acquires the item, 
even if he has not yet performed another act of acquisition. And for 
what reason did the Sages say that pulling acquires an item and 
money does not? This is a rabbinic decree lest the seller say to the 
buyer after receiving the money: Your wheat was burned in the 
upper story. If a fire breaks out or some other mishap occurs after 
a seller receives the money, he will not bother to save the goods in 
his house because they no longer belong to him, and the buyer may 
incur a loss. 
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NOTES 


With regard to all items that can be appraised when 
used as monetary value — 02% Diwa bs: Rabbeinu 
Hananel explains that this means one must first assess the 
value of the item and only then does the transaction take 
effect. If the price was not determined, the transaction 
does not take effect. 


Coins and produce - niya niyawr: The early commen- 
taries disagree over the legal status of livestock. Appar- 
ently, Rashi holds that any item that is not an actual vessel 
is produce, whatever its nature or form, including animals, 
and all the more so their meat. Josafot and the Rif hold 
that any item that maintains its essence and value over 
time is deemed a vessel. Therefore, the legal status of ani- 
mals is that of a vessel in terms of the halakhot of transac- 
tions, although with regard to other areas of halakha, e.g., 
second tithe, it is considered produce. Only the meat of 
animals is considered produce. The Ritva explains that any 
item that changes over time due to decay, as in the case of 
produce and meat, or because its form and value might be 
revoked, as in the case of coins, is considered produce. 


HALAKHA 


Transaction of exchange — pan Pap: The transaction of 
exchange is effective with regard to all movable property 
whether or not the parties insist on ascertaining the value 
of the items. How so? If one party owns a cow and another 
a donkey and they agree to exchange the animals, when 
one party takes possession of one animal, the other party 
acquires the other animal wherever it may be, and neither 
can renege on the transaction. The Rema, citing Rabbeinu 
Tam, rules that once a price is established and fixed, even 
produce can be acquired by means of the transaction of 
exchange (Shulhan Arukh, Hoshen Mishpat 23:1 and Beur 
HaGra there). 


A purchase with money that is like exchange - 011 
pahna mW: In a case where one sold movable property 
o another, and after the buyer took possession of the item, 
hereby obligating himself to pay for it, the seller attempts 
o acquire movable property belonging to the buyer, if 
he buyer says that the seller can acquire that property 
in lieu of his debt, the seller is not required to pull or lift 
he item to acquire that property. The reason is that the 
Sages do not issue decrees in uncommon cases. Therefore, 
he halakha reverts to the Torah law that one acquires 
he property with the payment of money (Shulhan Arukh, 
Hoshen Mishpat 199:2, and see the comments of Rema 
and Sma there). 


By Torah law money effects acquisition - niyn min 27 
Minip: By Torah law one acquires property with the pay- 
ment of money. The Sages decreed that movable property 
can be acquired only by taking physical possession of the 
item, e.g., through pulling or lifting. They issued the decree 
in order to prevent a situation where the item remains in 
the hands of the seller while belonging to the buyer, as 
in that case, the seller would have no incentive to rescue 
the item if it was in danger of being damaged. This is in 
accordance with the opinion of Rabbi Yohanan (Shulhan 
Arukh, Hoshen Mishpat 195:1, 5). 
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NOTES 


With regard to an uncommon matter the Sages did not 
issue a decree — pay ma m3 KY KPW KYT xo: The 
halakhot of the Torah and its principles, as well as the ordi- 
nances instituted by the Sages, apply universally and are not 
dependent on particular, defined conditions. They apply to 
both common and uncommon cases. Therefore, although 
among the 613 mitzvot in the Torah there are some that can- 
not be fulfilled today at all, and others are contingent upon 
rare circumstances, the mitzvot remain in effect. 

By contrast, the decrees issued by the Sages to ensure 
fulfillment of the mitzvot of the Torah or for the betterment 
of the world were instituted only for the good of the general 
public. Therefore, decrees were not issued with regard to 
uncommon cases, as no benefit will be gained by the general 
public in those cases. 


A coin that the residents of a province invalidated — ands 
mya: The Meiri explains that this refers to a province without 
a ruler, whose inhabitants are sovereign and determine the 
regulations governing commerce. 


LANGUAGE 


Anigera — KWI: Some hold that this term is from the 
Greek ayopaots, agorasto, meaning an item that remains 
unbought and that is not purchasable. 


HALAKHA 
With anka and with anigera dinars — XXIX) NPI 3372: 
The legal status of coins that were disqualified by the gov- 
ernment or by the residents of a particular province is that 
of movable property, and they may be acquired even by 
means of a transaction of exchange (Shulhan Arukh, Hoshen 
Mishpat 203:8). 


BACKGROUND 


One that the kingdom invalidated and one that a prov- 
ince invalidated - Aya inbpaw tnx) maa wesw TX: 
Occasionally, a government tries to remove certain coins 
from circulation and disqualify them as a valid medium of 
exchange. This step was typically taken for political reasons, 
for example, to delegitimize a rebellious or illegitimate ruler. 
Despite the government's edict, those coins continued to 
circulate, and in certain cases merchants preferred them over 
the coins minted by the government. 

In addition, there were cases where local rulers would 
diminish the value of the coins in circulation by adulterat- 
ing them with less expensive metals, e.g., by adulterating 
gold coins with copper and silver. Although the government 
promoted use of these newly minted coins, residents refused 
to use them. 
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The Sages therefore decreed that acquisition takes effect only 
when a buyer pulls the item. The mishna allows a transaction 
that indicates that one can effect acquisition using only money 
because that case of the mishna as explained by Rav Nahman is 
an uncommon occurrence. It is rare for one who has sold his ani- 
mal in exchange for money to change his mind and request an 
animal from the purchaser instead. And it is only with regard 
to a common matter that the Sages issued a decree, whereas 
with regard to an uncommon matter, the Sages did not issue a 
decree." Consequently, the Sages did not apply their decree to this 
situation. 


The Gemara asks: And how is the mishna explained according to 
the opinion of Reish Lakish, who disagrees with Rabbi Yohanan 
and says that pulling is explicitly stated in the Torah? Reish 
Lakish maintains that the acquisition of movable property cannot 
be performed with money by Torah law, and therefore there can 
be no distinction between common and uncommon cases. This 
works out well if Reish Lakish holds in accordance with the 
opinion of Rav Sheshet, who says that produce effects exchange. 
If so, he can explain the mishna in accordance with the opinion 
of Rav Sheshet. 


But if he holds in accordance with the opinion of Rav Nahman, 
who says that produce does not effect exchange and a coin does 
not effect acquisition by Torah law or by rabbinic law, how does 
he explain the mishna? The Gemara answers: Perforce Reish 
Lakish explains the mishna in accordance with the opinion of 
Rav Sheshet. 


We learned in the mishna: With regard to those who exchange 
all forms of movable property, each acquires the property of 
the other. And Reish Lakish says: The expression: All forms 
of movable property, includes even a case where they exchange 
a money pouch full of coins for a money pouch full of coins. 
Apparently, coins effect exchange and are acquired by means of a 
transaction of exchange. The Gemara rejects this: Rav Aha inter- 
preted that the exchange of coins is referring to the exchange of a 
money pouch filled with anka dinars and a money pouch filled 
with anigera' dinars." One is a coin that the kingdom invalidated, 
as the king decreed that the coin will no longer be used, and one 
is a coin that the residents of a province invalidated,’ as they no 
longer use it as currency. 


And it is necessary to teach the halakha in both cases, as, if the 
tanna taught us this halakha only with regard to a coin that the 
kingdom invalidated, I would have said it is not a coin due to 
the fact that it does not circulate at all, as the king banned its 
use. But with regard to a coin that the residents of a province 
invalidated,’ which circulates in a different state, say that its 
legal status is still that of a coin, and money cannot be acquired 
by means of a transaction of exchange. 


And if the tanna taught us this halakha only with regard to a coin 
that the residents of a province invalidated, I would have said it 
is not a coin due to the fact that in that place it neither circulates 
in private nor in public, as the local residents do not use it as 
currency. But with regard to a coin that the kingdom invalidated, 
which could circulate in private, say that its legal status is still 
that of a coin, and money cannot be acquired by means of a 
transaction of exchange. Therefore, it was necessary to teach the 
halakha in both cases. 


§ Rabba says that Rav Huna says: If one said to another: Sell me 
your item for these coins that are in my hand, and when taking the 
money the owner of the item did not determine the sum, the buyer 
acquired the article and the transaction is complete, and neither 
can renege on the deal. 
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And if the sum of money is one-sixth lower than the value of the 
item, the seller of the item has a claim of exploitation® against 
the buyer," who must pay the difference to the seller. 


The Gemara elaborates: The buyer acquires the item even though 
he did not pull it, because since the seller is not particular about 
the sum, the buyer acquired the item, as it is similar to a trans- 
action effected by means of exchange. And the seller has a claim 
of exploitation against the buyer because the buyer said to him: 
Sell me your item for these coins. The use of the language of 
sale indicates that it will be for an acceptable price. Rav Abba says 
that Rav Huna says that if the buyer said: Sell me your item for 
these coins, the buyer acquired the item;" and the seller of the 
item has no claim of exploitation against the buyer," as it is a 
full-fledged transaction effected by means of exchange. 


The Gemara analyzes these halakhot: It is obvious that in a case 
where there is a sale of an item for money and the seller is not 
particular about the sum, we say that the buyer acquires the 
item immediately upon receiving the money, as it is similar to a 
transaction effected by means of exchange. But ifit is a transaction 
effected by means of exchange and one of the parties is particular 
that the value of the items is equal, what is the halakha? Is its 
legal status that ofa sale, or that of a transaction effected by means 
of exchange? 


Rav Adda bar Ahava says: Come and hear a resolution to the 
dilemma from a baraita: There is a case where one was grasping 
his cow and standing in place, and another came and said to him: 
Why is your cow standing here? The owner of the cow replied: I 
needa donkey, and I hope to exchange this cow for one. The other 
person said: I have a donkey that I can give you; for how much 
are you selling your cow? The owner of the cow responded: Iam 
selling it for such and such a price. He then said: For how much 
are you selling your donkey? The owner of the donkey responded: 
Iam selling it for such and such a price. 


If, after this discussion, the owner of the donkey pulled the 
cow, but the owner of the cow did not manage to pull the don- 
key before the donkey died, the owner of the donkey did not 
acquire the cow, even though ostensibly this was a transaction 
effected by means of exchange, which is typically complete once 
one of the parties pulls the item he is acquiring. 


The Gemara suggests: Learn from it that in a case where there is 
a transaction effected by means of exchange and one of the parties 
is particular that the value of the items is equal, he does not 
acquire the item immediately. In contrast to the standard case of 
exchange, the owners of the cow and donkey assessed the value 
of the animals before the transaction. Since they are particular 
about the price, the acquisition is not completed until each pulls 
the item he is acquiring. 


Rava said: Is that to say that in a standard case of exchange we 
are dealing with fools, who are not particular about the value 
of the items that they are acquiring? Rather, in every case of 
exchange, the parties are particular about the value of the items, 
and when one party pulls an item the other party acquires the 
other item immediately and pays for it later. And with what are 
we dealing here? The case in the baraita is where one party 
said to the other party: Let us exchange a donkey for a cow and 
a lamb," and the owner of the donkey pulled the cow and did not 
yet pull the lamb, as in that case he has not performed a proper 
act of pulling. 


BACKGROUND 


Exploitation — TKN: In civil law this term refers to the 
prohibition against taking advantage of another in a busi- 
ness transaction (see Leviticus 25:14). If either the buyer or 
the seller exploits the other, the exploited party has the 
right to compensation based on the actual value of the 
item purchased. By rabbinic law, one may claim com- 
pensation if the disparity between the value of the item 
purchased and the payment for that item is one-sixth the 
value of the item. If the disparity is greater than one-sixth 
of the item's value, the sale is void. If the disparity is less 
than one-sixth of its value, the exploited party receives 
no compensation, as presumably one waives his claim to 
compensation for a disparity within a certain limit. One 
may claim that he was exploited for only a limited time 
after the transaction, i.e., sufficient time to have taken 
the item for appraisal by an expert. The Gemara begins 
its discussion of exploitation on 49b. 


HALAKHA 


Sell me your item for these coins...and the seller has a 
claim of exploitation against the buyer — „bga b sion 
TRIK vy b wn: If one takes money for an item with- 
out quantifying the item's measure or number, or if one 
purchases a quantity of produce without measuring it, 
the acquisition takes effect. If the sum given was not in 
accordance with the value of the sold item, the excess 
sum must be returned. The Rema, citing the Rosh, and the 
Taz state that this is unclear, as the Gemara did not reach 
a halakhic conclusion in this matter. Therefore, the party 
guilty of exploitation is not required to pay (Shulhan Arukh, 
Hoshen Mishpat 23:1). 


Sell me your item for these coins, the buyer acquired 
the item - mp ya b sian: If one was holding coins in 
his hand but he knew neither their number nor their value, 
and he said to another, sell me that item of yours for these 
coins, and the owner of the item took the coins without 
determining their value, the owner of the coins acquires 
the item, and neither party can renege on the transaction. 
Since this is an uncommon case, the Sages did not apply 
their decree that one acquires movable property only by 
physically taking possession of the item and not by giving 
money (Shulhan Arukh, Hoshen Mishpat 199:1). 


A donkey for a cow and a lamb - m) ma Wan: In a 
case of one who exchanged his donkey for the cow and 
lamb of another and who pulled only the cow before the 
donkey died, either party can renege on the transaction, 
as the act of acquisition of pulling was not completed 
(Shulhan Arukh, Hoshen Mishpat 23:2). 


NOTES 


And the seller of the item has no claim of exploita- 
tion against the buyer — 7x2iKx voy b PNI]: Some com- 
mentaries and halakhic authorities conclude, based on 
this Gemara, that the halakhot of exploitation apply only 
to sales and not to transactions of exchange. According 
to that opinion, the dispute is only in a case where one 
employs the language of sale. Others maintain that the 
halakhot of exploitation apply to transactions of exchange 
as well. This case is different because both parties clearly 
indicated that they are not assessing the value of the 
items. Presumably, they thereby waived the right to make 
any claims arising from the disparity in value between 
the items (Ran). 
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HALAKHA 


One effects the transaction with the vessels of the one 
acquiring the item — miphw vopa: A transaction of exchange 
is accomplished by one party giving the other a vessel of any 
value and stating that the vessel is in exchange for an item 
belonging to the first party. Even if he did not specify that 
intention, once the second party pulls the vessel the trans- 
action is complete, in accordance with the opinion of Rav 
(Shulhan Arukh, Hoshen Mishpat 195:1). 


Property that is not guaranteed is acquired with property 
that is guaranteed - wow DPI) oy papa MANY 179 pew ODD? 
Dvn i: In a case where one transfers ownership of both 
land and movable property to another, once the recipient 
acquires the land by means of one of the transactions effective 
for the acquisition of land, he acquires the movable property 
along with the land. This is the halakha in cases of a sale, a gift, 
or a rental (Shulhan Arukh, Hoshen Mishpat 220:1). 


NOTES 


To having the one transferring ownership of the item 
acquire his vessel - mip mpa not: The Ri Migash explains, 
in a responsum cited in Shita Mekubbetzet, that in exchange 
for receipt of value beyond the price of the item, the seller 
resolves to transfer the item immediately, although he did not 
yet receive the exchange item. 


Rods of fire - K7 pap: Rashi explains this to mean that 
he would have excommunicated him. Other commentar- 
ies explain that this person is not subject to ostracism or 
excommunication at all. Instead, it means that he would have 
responded harshly, as if sparks were emerging from the mouth 
of a Torah scholar in reprimanding his disciples (Rosh). 
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The Master, Rav Huna, said above that if one said to another: 
Sell me your item for these coins, the buyer acquired the article, 
and if the sum of money is one-sixth lower than the value of the 
item, the seller of the item has a claim of exploitation against 
the buyer. The Gemara suggests: Let us say based on that halakha 
that Rav Huna holds that a coin can be an item used to effect 
exchange. 


The Gemara rejects this suggestion: No, Rav Huna holds in 
accordance with the opinion of Rabbi Yohanan, who says: By 
Torah law money effects acquisition. And for what reason 
did the Sages say that pulling acquires an item and money does 
not? This is a rabbinic decree lest the seller say to the buyer after 
receiving the money: Your wheat was burned in the upper story. 
And it is only with regard to a common matter that the Sages 
issued a decree, but with regard to an uncommon matter the 
Sages did not issue a decree. Therefore, in this case there is no 
decree, and the transaction is governed by Torah law. Mar Huna, 
son of Rav Nahman, said to Rav Ashi: You teach this halakha 
in that manner; we teach it in this manner, not by inference 
but as an explicit ruling: And likewise, Rav Huna said: Money 
cannot be the item used to effect a transaction by means of 
exchange. 


§ Above, the Gemara mentioned a form of exchange in which 
there are not two items of equal value being exchanged, but rather 
one person attempts to transfer possession of his item to the 
buyer by means of a symbolic exchange involving, e.g., a cloth. 
With regard to that symbolic transaction, the Gemara asks: With 
what vessel does one acquire the item in question, i.e., whose 
vessel is used in order to effect this symbolic transaction? 


Rav says: One effects the transaction with the vessels of the 
one acquiring the item," who effects the transaction by giving 
the vessels to the owner of the item. The moment that the owner 
pulls the vessel into his possession, the transaction is complete 
and ownership of the item in question is transferred to his 
counterpart. Rav explains that the one acquiring the item is 
amenable to having the one transferring ownership of the 
item acquire his vessel," so that he will resolve to transfer own- 
ership to him. And Levi says: One effects the transaction by 
having the one acquiring the item pull the vessels of the one 
transferring ownership, as we seek to explain below. 


Rav Huna from Diskarta said to Rava: But according to Levi, 
who says that one effects the transaction with the vessels of the 

one transferring ownership, there is a difficulty. In a case where 

one acquires land by means of symbolic exchange where the 

item used is a cloak, it turns out that he is acquiring land by 
means of a cloak. If so, this is a case of property that is guaran- 
teed, i.e., land, and it is acquired with movable property that is 

not guaranteed, by means of a transaction performed on the 

latter. And we learned the opposite in a mishna (Kiddushin 26a): 
Property that is not guaranteed is acquired with property that 

is guaranteed," i.e., land, by means of a transaction performed 

on the latter. 


Rava said to him: If Levi, whose opinion you questioned, were 
here, he would take out rods of fire’ before you and flog you 
for your unwarranted question. Do you maintain that he said 
that at the moment he transfers ownership of the cloak he trans- 
fers ownership of the land to him? That is not the case; rather, 
in exchange for that pleasure the owner of the item experiences 
from the fact that the one acquiring the cloak accepted it from 
him, he resolves to transfer ownership to him. This is unlike 
the acquisition of movable items by means of a transaction of 
land, where both are acquired simultaneously. Here, the transfer 
of ownership of the cloak effects the subsequent transfer of 
ownership of the land. 
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The Gemara comments: This dispute between Rav and Levi is parallel 

to a dispute between tanna’im. The verse states: “Now this was the 
custom in former time in Israel concerning redemption and con- 
cerning substitution, to confirm all matters; a man drew off his 
shoe, and gave it to his neighbor” (Ruth 4:7). The verse is inter- 
preted: “Redemption”; that is a sale. And likewise it says: “Neither 
shall be sold nor shall be redeemed” (Leviticus 27:28). “Substitu- 
tion”; that is the transaction of exchange. And likewise it says: “He 
may neither exchange it nor substitute it” (Leviticus 27:10). 


With regard to the phrase “To confirm all matters; a man drew off 
his shoe, and gave it to his neighbor,” the baraita asks: Who gave 
the shoe to whom? Boaz gave his shoe to the redeemer, the closest 
relative of Elimelech, who had the right of first refusal to the land that 
Naomi, Elimelech’s widow, was planning to sell. The redeemer was 
transferring that right to the land to Boaz, who was acquiring it by 
means of his shoe. Rabbi Yehuda says: The redeemer gave his shoe 
to Boaz. The dispute between Rav and Levi is parallel to the dispute 
between the first tanna and Rabbi Yehuda. 


§ It was taught: One can acquire property through a symbolic 
exchange by using a vessel, even if it does not have the value of one 
peruta.’ Rav Nahman says: The Sages taught that this symbolic 
exchange can be effected only by using a vessel, but not by using 
produce," i.e., any item other than a vessel. Rav Sheshet says: It can 
be effected even by using produce. The Gemara explains: What is 
the reason for the opinion of Rav Nahman? The verse states: “His 
shoe” (Ruth 4:7), from which it is derived: With regard to a shoe 
and any other item similar to a shoe, i.e., a vessel, yes, the symbolic 
exchange can be effected; with regard to any item other than a vessel, 
no, it cannot be effected. 


What is the reason for the opinion of Rav Sheshet? The verse in Ruth 
states: “To confirm all matters,’ from which it is derived that all 
items, even if they are not vessels, can effect the exchange. The Gemara 
asks: According to Rav Nahman as well, isn’t it written: “To con- 
firm all matters”? The Gemara explains: In his opinion, that phrase: 
“To confirm all matters,’ is referring to all items that can be acquired 
through an exchange effected by using a shoe. The Gemara asks: 
And according to Rav Sheshet as well, isn’t it written: “His shoe”? 
The Gemara explains: Rav Sheshet could have said to you that 
from that term it is derived: Just as his shoe is a complete item, 
so too, every complete item can effect a symbolic exchange, to 
exclude half a pomegranate” and half a nut, which cannot effect 
a symbolic exchange. A whole pomegranate or nut can be used for 
that purpose. 


Rav Sheshet, son of Rav Idi, said: In accordance with whose opin- 
ion do we write today in documents that the transaction was effected 
with a vessel that is fit to acquire items with it? The Gemara explains: 
The term with a vessel serves to exclude the opinion of Rav Sheshet, 
who says: One acquires an item through a transaction of symbolic 
exchange by using produce. The term that is fit serves to exclude the 
opinion of Shmuel, who says: One acquires an item 


NOTES 


Even if it does not have the value of one peruta - 5 by 9x 
MNS MW ia pW: Tosafot ask: Why does the Gemara not state 
here that which it states elsewhere, that the phrase in the verse 
in Ruth: “And gave it to his neighbor,’ indicates a significant act 
of giving; and an item worth less than one peruta is insignificant 
(see Rosh)? The Meiri explains that the term giving in and of itself 
does not necessarily indicate that the article in question is worth 


Acquisition with a vessel but not with produce — x Opa erg 


spa: A transaction of exchange can be effected with any vessel, 


even if its value is less than one peruta. It cannot be effected with 
produce. The halakha is in accordance with the opinion of Rav 


HALAKHA 


one peruta. In each case where giving is said to refer to a signifi- 
cant act of giving, there is a context-specific reason to justify that 
understanding. 


Half a pomegranate — jia7 x: He did not mention a case of half 
a vessel, because half a vessel can be restored or refashioned into 
a smaller vessel. Half a fruit cannot be restored (Ritva). 


Nahman, as in monetary matters, the ruling is in accordance with 
his opinion in disputes with Rav Sheshet (Shulhan Arukh, Hoshen 
Mishpat 195:2). 
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Perek IV 
Daf47 Amud b 


NOTES 


Date pits — xpiva: Some explain that this is a ves- 
sel fashioned from cattle dung (Rashi), and its legal 
status is unique either because it is repulsive or 
because it cannot be used with hot water (Rabbeinu 
Yehonatan). Others explain that it is a chamber pot 
(Ra'avad). Rabbeinu Hananel and Tosafot explain that 
it is a date pit, commonly used for cleaning parch- 
ment or stitches in parchment. 
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with date pits” used for cleaning and smoothing parchment. The 
term to acquire items serves to exclude the opinion of Levi, who 
says that the symbolic exchange is effected by means of the vessels 
of the one transferring ownership of the item. This latter expression 
teaches us that the vessel is given to acquire and not to transfer 
ownership to the other." With regard to the term: With it, Rav 
Pappa said: It serves to exclude a coin, which cannot effect a sym- 
bolic exchange. And Rav Zevid, and some say Rav Ashi, said: It 
serves to exclude items from which deriving benefit is prohibited." 


Some say a different version of the dispute, as follows. With regard 
to the term: With it, Rav Pappa said: It serves to exclude a coin, 
which cannot effect a symbolic exchange. With regard to the term: 
That is fit, Rav Zevid, and some say Rav Ashi, said: It serves to 
exclude items from which deriving benefit is prohibited. But 
according to this version, a verse to exclude date pits is not necessary, 
as they are of no significance at all. 


§ The Gemara returns to an analysis of a passage in the mishna. 
When one party takes possession of an asimon, the other party 
acquires the minted coin. The Gemara asks: What is an asimon? 
Rav said: It is one of the coins given as a token to gain entry into 
the bathhouse, for which the bathers would pay later. 


The Gemara raises an objection from a baraita: One desacralizes 

second-tithe produce" neither with an asimon nor with one of the 

coins given as a token to gain entry into the bathhouse. This proves 

by inference that an asimon is not one of the coins given as tokens 

in a bathhouse. And if you would say the tanna is explaining the 

meaning of the term asimon, there is a difficulty with that explanation. 
But wasn’t it taught in another baraita like this: One desacralizes 

second-tithe produce with an asimon; this is the statement of 
Rabbi Dosa. And the Rabbis say: One does not desacralize second- 
tithe produce with an asimon. And they agree that one does not 

desacralize the second-tithe produce by transferring its sanctity 

onto one of the coins given as a token to gain entry into the bath- 
house. It is clear from this baraita that an asimon is not a token given 

in a bathhouse. 


Rather, Rabbi Yohanan said: What is an asimon? It is a blank, i.e., 
a piece of metal in the shape of a coin that was not yet imprinted. 
The Gemara comments: And Rabbi Yohanan follows his standard 
line of reasoning, as Rabbi Yohanan said: Rabbi Dosa and Rabbi 
Yishmael said the same thing. Rabbi Dosa, as we stated, said that 
the legal status of an asimon is that of a coin. With regard to Rabbi 
Yishmael, what is his statement? It is as it is taught in a baraita: “And 
you shall bind up [vetzarta] the money in your hand” (Deuter- 
onomy 14:25). This serves to include any type of money that is 
bound [hanitzrar] in one’s hand, i.e., that has monetary value; this 
is the statement of Rabbi Yishmael. Rabbi Akiva says: It serves to 
include any type of money that has an imprint [tzura]. Rabbi Akiva 
requires a minted coin in order to desacralize a second-tithe produce 
coin, while Rabbi Yishmael says that a blank can be used as well. 


HALAKHA 


The vessels of the one acquiring the item - mipbw va: A trans- 


action of exchange can be effected only with a vessel belonging 
to the one acquiring the item or belonging to the witnesses, but 
not with the vessels belonging to the one transferring ownership 
(Shulhan Arukh, Hoshen Mishpat 195:2). 


Items from which deriving benefit is prohibited - »1D»x 
meat: A transaction of exchange cannot be effected with items 
from which deriving benefit is prohibited (Shulhan Arukh, Hoshen 
Mishpat 23:1). 


779 p 


The desacralization of second-tithe produce - W wya bib: 
Second-tithe produce can be desacralized only with money, spe- 
cifically a coin minted either with an image or with writing. One 
may not use an unminted coin. The Hatam Sofer rules that the 
status of bills that are legal tender is that of money, but this is 
not the accepted practice (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 
Sheni 4:9). 
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§} The mishna teaches: How so? If the buyer pulled produce from 
the seller, but the buyer did not yet give the seller their value in 
coins, he cannot renege on the transaction, but if the buyer gave 
the seller coins, but did not yet pull produce from him, he can 
renege on the transaction, as the transaction is not yet complete. 
Rabbi Yohanan says: By Torah law money effects acquisition," 
i.e., when one pays money he acquires the item, even if he has not 
yet performed another act of acquisition. And for what reason did 
the Sages say that pulling acquires" an item" and money does not? 
This is a rabbinic decree lest the seller say to the buyer after receiv- 
ing the money: Your wheat was burned in the upper story. If a 
fire breaks out or some other mishap occurs after a seller receives 
the money, he will not bother to save the goods in his house 
because they no longer belong to him, and the buyer may incur a 
loss. 


The Gemara asks: Ultimately, the one who ignited the fire is 
required to pay for the damage caused, and the one who pur- 
chased the movable items with money will be reimbursed for his 
loss, so why was there a need to issue this decree? Rather, it is 
a rabbinic decree lest a fire be ignited spontaneously due to 
circumstances beyond one’s control, where no one is liable to 
pay for the damage caused. If you establish the purchase item in 
the possession of the seller, he will expend great effort, exert 
himself, and rescue the item, as it is still his own property. But 
if you do not establish the purchase item in the possession of 
the seller, he will not expend great effort, exert himself, and 
rescue the item. That is the opinion of Rabbi Yohanan. 


Reish Lakish says: The act of acquisition of pulling is explicit in 
the Torah,” and it is not merely by rabbinic decree that payment 
of money does not effect acquisition of movable property. The 
Gemara asks: What is the reason for the opinion of Reish Lakish? 
He derives it from the Torah, as the verse states: “And if you sell 
to your colleague an item that is sold, or acquire from your 
colleague’s hand, you shall not exploit his brother” (Leviticus 
25:14), and the reference is to an item that is acquired from hand 
to hand, i.e., by means of pulling. 


And Rabbi Yohanan said: The term “from your colleague’s hand” 
is not teaching that an item can be acquired by pulling. Rather, it 

serves to exclude land, which is not subject to the halakha of 
exploitation because it is not physically handed over from one 

to another. 


The Gemara asks: And how does Reish Lakish respond to that 
explanation? The Gemara answers: Reish Lakish agrees that the 
verse serves to exclude land from the halakha of exploitation. 
But if it is so that this was its only purpose, let the verse write: 
And if you sell, from your colleague’s hand, an item that is sold, 
you shall not exploit. Why do I need the additional phrase “or 
acquire”? Learn from it that acquisition by Torah law is effected 
by means of pulling. 


NOTES 


HALAKHA 

Money and pulling - 7PH iyi: By Torah law, money 
effects acquisition of movable property, but the Sages 
decreed that movable property can be acquired only 
by means of physical acquisition, i.e. pulling or lifting. 
The halakha is in accordance with the opinion of Rabbi 
Yohanan in disputes with Reish Lakish (Shulhan Arukh, 
Hoshen Mishpat 198:1). 


By Torah law money effects acquisition — niya Min 327 
Minip: The Ramban explains that in Rabbi Yohanan's opinion 
only money, and not pulling, effects acquisition of movable 
property by Torah law, and the Sages instituted to the contrary 
hat pulling and not money effects acquisition of movable 
property. Many commentaries hold that even Rabbi Yohanan 
agrees that both pulling and money are effective by Torah law 
and the Sages merely invalidated acquisition with money and 
eft acquisition with pulling intact (see Rosh and Ritva). 
Various proofs were cited for the principle that money effects 
ion of an item. One is based on the fact that a slave is 


acquisi 


Dampierre; Rif). Others derive this principle from the halakhot 
of consecrated property: If consecrated items can be purchased 
with coins, all the more so non-sacred property. The Rosh adds 
that on several occasions the Torah specifies that items were 
purchased with coins, e.g., the field of Ephron, or the field in 
the verse: “They shall buy fields with money” (Jeremiah 32:44), 
among other examples. 


And for what reason did the Sages say that pulling acquires — 
mip MDW Wax m 15191: The early commentaries ask: Why 
did the Sages rescind the halakha of acquisition effected by 
means of money, which is a transaction by Torah law? Why not 


purchased with money, from which it can be inferred a fortiori: 
f giving money can effect acquisition of a person, all the more 
so can it effect acquisition of property (Rabbeinu Yitzhak of 


merely require pulling in addition to the payment of money 
(see Tosafot)? The Rosh explains that they did so to avoid creat- 


ing difficulties in the execution of transactions by requiring two 
separate acts of acquisition. 


Pulling is explicit in the Torah - minn p Nwriaa Awa: What 
difference is there whether the acts of acquisition of money or 
pulling are by Torah law or not? Once the Sages instituted their 
ordinance, everyone agreed that pulling is required. The answer 
is that if pulling is effective by rabbinic law, in uncommon cases 
where the ordinances and decrees of the Sages do not apply, 
the halakha would revert to Torah law. Furthermore, there are 
ramifications with regard to misuse of consecrated property, 
hich is established only on the basis of acquisitions by Torah 
law (Tosafot, cited in Shita Mekubbetzet; see Ritva). 


= 
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HALAKHA 
The seller was exploited — 731 matema: It is prohib- 
ited for one to exploit the other party in commercial 
transactions. One who exploits another, whether he is 
the buyer or the seller, violates a prohibition (Shu/han 
Arukh, Hoshen Mishpat 227:1). 
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The Gemara asks: And as for Rabbi Yohanan, what does he do with 
the phrase “or acquire”? What halakha does he derive? The Gemara 
answers: He requires that phrase for that which is taught in a baraita: 
From the phrase in the verse: “And if you sell to your colleague an 
item that is sold...you shall not exploit,’ I have derived only a case 
where the buyer was exploited. From where is it derived that the 
halakha is the same in a case where the seller was exploited?" The 
verse states: “Or acquire...you shall not exploit,” indicating that it 
is prohibited for the one who acquires the item to exploit the seller. 


The Gemara asks: And from where does Reish Lakish derive this 
halakha? He derives two halakhot from the phrase “or acquire from 
your colleague's hand.” He derives that it is prohibited to exploit the 
seller and that movable items are acquired by means of pulling. 


We learned in the mishna that Rabbi Shimon says: Anyone who has 
the money in his possession has the advantage. It is the seller who 
can retract from the transaction; the buyer cannot retract from the 
transaction. The Gemara asks: Granted, if you say that giving money 
effects acquisition of movable property, it is due to that reason that 
the seller can retract from the transaction and the buyer cannot 
retract from the transaction. Rabbi Yohanan explained that the Sages 
instituted pulling to complete the transaction for the benefit of the 
buyer so that the seller will expend great effort and rescue the item, as 
it is still his own property. But the seller acquires the money immedi- 
ately. But if you say in general that giving money does not effect 
acquisition of movable property, let the buyer also renege on the 
transaction. 


The Gemara answers: Reish Lakish could have said to you: I did not 
state my opinion in accordance with the opinion of Rabbi Shimon; 
when I stated my opinion it was in accordance with the opinion of 
the Rabbis. 


The Gemara asks: Granted, according to Reish Lakish, that is the 
dispute between the opinions of Rabbi Shimon and the Rabbis, 
as Rabbi Shimon holds that money effects acquisition of the item 
and the Rabbis hold that only pulling the item effects its acquisition. 
But according to Rabbi Yohanan, what difference is there between 
the opinion of Rabbi Shimon and that of the Rabbis? The Gemara 
responds: The difference between them is with regard to the state- 
ment of Rav Hisda," as Rav Hisda says: Just as the Sages instituted 
pulling for the sellers, likewise, they instituted pulling for the 
buyers. Until the item is pulled, the buyer can also renege on 
the transaction. Rabbi Shimon does not hold in accordance with 
the statement of Rav Hisda, and the Rabbis hold in accordance 
with the statement of Rav Hisda. 


We learned in the mishna: But the Sages said: He Who exacted 
payment from the people of the generation of the flood, and from 
the generation of the dispersion, will in the future exact payment 
from whoever does not stand by his statement. Granted, if you 
say that giving money effects acquisition of movable property, it 
is due to that reason that one who reneges on the transaction after 
the money is paid stands subject to the curse: But the Sages said: He 
Who exacted payment. But if you say that giving money does not 
effect acquisition of movable property, why does one who reneges 
after the money is paid stand subject to the curse: But the Sages 
said: He Who exacted payment? The Gemara answers: It is due to 
the fact that he reneged on a statement of his committing himself 
to buy the item. 


The Gemara asks: And does one who reneged on a statement of 
commitment stand subject to the curse: But the Sages said: He 
Who exacted payment? But isn’t it taught in a baraita: 


The difference between them is with regard to the statement 


NOTES 


is to a difference in their fundamental reasoning. It is parallel to 


of Rav Hisda - Kpn 377 17a KDN: According to some com- the question: With regard to what principle do they disagree? 


mentaries, the reference is not to a practical difference; rather, it 


mAT pa 


(Ritva). 
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Rabbi Shimon says: Even though the Sages said that when one party 
takes possession of a garment, the other party acquires a gold dinar, 
but when one party takes possession of a gold dinar, the other party 
does not acquire a garment, in any case, that is what the halakha 
would be." But the Sages said with regard to one who reneges on a 
transaction where one party pulled the gold dinar into his possession: 
He Who exacted payment from the people of the generation of the 
flood," and from the people of the generation of the dispersion, 
and from the inhabitants of Sodom and Gomorrah, and from the 
Egyptians in the Red Sea, will in the future exact payment from 
whoever does not stand by his statement." 


The baraita concludes: And one who negotiates, where the negotia- 
tion culminates with a statement" committing himself to acquire the 
item, did not acquire the item without a formal act of acquisition. 
But with regard to one who reneges on his commitment, the Sages 
are displeased with him." 


And Rava says: With regard to one who reneges on his commitment, 
we have only" the statement that the Sages are displeased with him, 
but not that he is subject to a curse. The Gemara explains: If there is 
a statement of commitment and there is the payment of money 
accompanying it, he stands subject to the curse: But the Sages said: 
He Who exacted payment. If there is a statement of commitment 
and there is no payment of money accompanying it, he does not 
stand subject to the curse: But the Sages said: He Who exacted 
payment. 


§ Rava says: A verse and a baraita support the opinion of Reish 
Lakish that money does not effect acquisition of movable property 
by Torah law. A verse, as it is written: “And deal falsely with his 
colleague in a matter of deposit, or of pledge, or of robbery, or 
oppressed his colleague” (Leviticus 5:21). The verse is referring to 
cases similar to a deposit where there is denial of an item and not 
merely a debt. With regard to the term “pledge,” Rav Hisda says: 
This is referring to a case where the debtor designated a vessel as 
collateral for his loan and then denies his debt. With regard to the 
term “oppressed,” Rav Hisda says: This is referring to a case where 
the employer designated a vessel for him to guarantee payment of 
his wages and withheld payment, resulting in his oppression. 


And when the verse repeats three of these cases after stating that 
each individual admitted that he lied and is liable to return the item 
that he misappropriated, it is written: “And then it shall be, if he 
has sinned, and is guilty, that he shall restore that which he took 
by robbery, or the thing that he has gotten by oppression, or the 
deposit that was deposited with him” (Leviticus 5:23), while the 
verse does not repeat the term “pledge.” What is the reason that 
the verse omits that case? Is it not because it lacks pulling by the 
lender?" Since the lender did not pull the item designated as collateral 
for the loan, he did not acquire the item and is not liable to bring an 
offering for taking a false oath if he fails to pay, as he denied owing an 
abstract debt, not an actual item. Apparently, there is no full-fledged 
acquisition without pulling the item into one’s possession. 


Rav Pappa said to Rava: Say that it suffices that the verse repeated 
the case of oppression. In that case, there is also no denial of an actual 
item, merely of an obligation to pay one’s worker. The halakha would 
be the same in the case of a pledge, i.e., of a loan where the lender 
designated an item although there was no pulling. The Gemara rejects 
that contention: With what are we dealing here? We are dealing with 
a case where the workers took the item for their payment from the 
employer, and then deposited that item with him, and the employer 
than denied having received that deposit. Accordingly, he is denying 
owing an actual item, not an abstract debt. 


NOTES 


In any case that is what the halakha would be - 
aba p nipa ban: Although the acquisition is valid 
by Torah law, the court does not obligate him to 
pay. Some explain that once the offending party 
is cursed, there is no more for the court to do (see 
Shita Mekubbetzet). 


From the people of the generation of the flood, 
etc. -131 ian T nga]: One explanation for 
the reference to these groups in particular is that 
the people listed here all destroyed the societal 
structure with their lies and robbery (HaBoneh). The 
Rosh maintains that the tanna is mainly referring to 
the people of the generation of the flood, who, as 
the Sages teach, would deceive each other, and the 
Egyptians, who engaged in deceit, as they prom- 
ised to liberate the children of Israel and reneged 
on that promise. The Meiri cites the Jerusalem Tal- 
mud where it is explained that the generation of 
the flood and the inhabitants of Sodom would steal 
in a manner in which the courts were unable to 
compel them to return the stolen item. The court is 
similarly powerless in the case of one who reneges 
on his commitment. 


We have only, etc. - 15 KYN ab PX wx: Accord- 
ing to the Rashba, the baraita is emphasizing here 
that although he acted improperly he is not even 
subject to a curse. The Rosh maintains that Rava 
was unfamiliar with the baraita and inferred the 
halakha from the mishna. 


An oath with regard to a loan - mend by mya: 
According to Rashi, Tosafot, and the Rosh, only one 
who takes a false oath with regard to a debt linked 
o a specific item is liable to bring an offering for 
hat oath. The Ramban, the Ran, and the Ritva 
maintain that one is liable to bring an offering even 
for false denial of a loan and other commitments. 
The dispute with regard to the verses concerns only 
he requirement to restore the particular item to 
its owner, specifically, whether or not: And he shall 
restore, refers to the particular item (see Rabbeinu 
Tam, Sefer HaYashar). 


HALAKHA 


One who reneges on an act of acquisition of giv- 
ing money — niya papa Wins: If one pays money 
for movable property but did not pull it, if he then 
reneges on his commitment, although the transac- 
tion is incomplete, he is acting inappropriately and 
is subject to the curse: He Who exacted payment 
(Shulhan Arukh, Hoshen Mishpat 204.1). 


One who negotiates where the negotiation cul- 
minates with a statement - 03373 jin Kwi: 
A commercial transaction cannot be completed 
verbally. Even if the two parties agreed in the pres- 
ence of witnesses, it does not constitute a trans- 
action. Therefore, either party may renege on the 
agreement (Shulhan Arukh, Hoshen Mishpat 189:1). 


With regard to one who reneges on his commit- 
ment the Sages are displeased with him - 3int 
337] agia BSN M1 px ia: One should keep his 
verbal commitments, even if they are not accom- 
panied by an act of acquisition. The Sages are 
displeased with one who reneges on his commit- 
ments (Shulhan Arukh, Hoshen Mishpat 204:7). 
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LANGUAGE 


Bathhouse attendant [ballan] - ta: From the Greek 
Badavedc, balaneus, meaning bathhouse attendant. 


BACKGROUND 


He is liable for misuse of consecrated property —byn: 
The halakhot of misuse of consecrated property are 
stated in the Torah (Leviticus 5:14-16) and discussed 
in greater detail in tractate Me‘ila. The basic principle 
is that anyone who unwittingly benefits from conse- 
crated property, e.g., he was unaware that the property 
was consecrated, is liable for misuse. He is liable to 
bring a guilt-offering and to pay the Temple treasury 
the value of the benefit that he derived plus an addi- 
tional payment of one-fifth of the value of that benefit. 
After one misuses the consecrated item it is no longer 
consecrated, and the money that he pays to the Temple 
treasury assumes consecrated status. 

The Torah does not discuss the liability of one who 
intentionally misuses consecrated property. Therefore, 
atonement is neither available to him through sacrifice 
of a guilt-offering nor through payment of the value of 
the benefit plus the additional one-fifth of the value 
of that benefit. 
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The Gemara challenges this explanation: That is precisely the case 
of a deposit that is already mentioned in the verse. What novel 
element is introduced by this case? The Gemara explains: There 
are two types of deposit: A standard deposit and the case where 
one deposits with a bailee an item that had previously belonged 
to the bailee. 


The Gemara asks: If so, and that is the explanation of the verse, 
let the verse repeat the case of a pledge as well, and interpret it 
in a case where the lender took the item from him by pulling it 
into his possession, and then deposited that item with the debtor. 
The Gemara responds: If the verse had repeated the case of a 
pledge it would be neither a refutation of nor a support for the 
opinion of Reish Lakish, as the cases could be explained otherwise. 
Now that the verse does not repeat the case of a pledge, it supports 
his opinion that one acquires movable property only by means of 
pulling it into his possession. 


The Gemara asks: And does the verse not repeat the case of a 

pledge? But isn’t it taught in a baraita: Rabbi Shimon said: From 

where is it derived to apply that which is stated above, in the first 

verse cited from Leviticus, to the verse stated below, i.e., the second 

verse cited from Leviticus? It is derived as it is written: “Or any- 
thing about which he has taken a false oath” (Leviticus 5:24). And 

Rav Nahman says that Rabba bar Avuh says that Rav says: ‘This 

clause serves to include the case of a pledge in the requirement of 
return, teaching that even in the case where the debtor designated 

an item as collateral for a loan, the lender is obligated to return the 

item although there was no pulling. The Gemara rejects that con- 
tention: In any event, the verse did not repeat the case ofa pledge 

explicitly, and one derives support for the opinion of Reish Lakish 

from that omission. 


From where do we derive support for the opinion of Reish Lakish 

from a baraita? It is as it is taught in a baraita: If one had conse- 
crated money and gave it to a bathhouse attendant [leballan]' as 

payment for use of the bath, he is liable for misuse of consecrated 

property’ as soon as he pays him, even before he uses the bath- 
house. And Rav says: One can infer that it is specifically with 

regard to one giving the consecrated money to a bathhouse atten- 
dant that he is liable immediately, as in that case there is no lack of 
pulling, since he is paying for usage of the bathhouse, not for an 

item. But one can infer that in cases involving other matters, where 

the one giving the consecrated money is acquiring an item and 

there is a lack of pulling, he is liable for misuse only once he pulls 

the item he is purchasing. Apparently, by Torah law, it is only by 
means of pulling an item into his possession, not through payment 

of money, that one acquires an item. 


The Gemara asks: But isn’t it taught in a baraita: If one had conse- 
crated money and gave it to a barber," he is liable for misuse of 
consecrated property immediately, as soon as he gives him the 
money, and in the case of a barber, doesn’t he need to pull the 
haircut utensils in order for their transaction to be finalized? The 
Gemara answers: With what are we dealing here? We are dealing 
with a gentile barber, who is not subject to the requirement of 
pulling, which applies only to Jews, as it is written: “And if you sell 
to your colleague something that is sold.” Everyone agrees that a 
transaction with gentiles is finalized with the payment of money. 


Gave it to a bathhouse attendant...gave it to a barber — #23 
3309 manp...f9ab: If one unwittingly paid a bathhouse attendant 
with consecrated money, he is liable for misuse of consecrated 
property even if he did not yet bathe, as he has the right to bathe 
at his discretion. Likewise, if one paid a craftsman with consecrated 
money he is liable for misuse of consecrated property even before 


HALAKHA 


acquires an item with consecrated money, he is liable for misuse 
only if he pulls the item. If he acquires the item from a gentile, he is 
liable at the moment that he pays the money. See the KesefMishne, 
who questions why the Rambam apparently rules in accordance 
with the opinion of Reish Lakish (Rambam Sefer Avoda, Hilkhot 
Mella 6:9). 


the craftsman performs the contracted labor. By contrast, if one 
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The Gemara comments: This is also taught in a baraita: If one had 
consecrated money and gave it to a barber, or to a sailor, or to 
any craftsmen, he is liable for misuse of consecrated property 
only once he pulls the item belonging to the worker. The Gemara 
asks: These two baraitot are difficult, as they contradict each 
other. The first baraita states that if one had consecrated money 
and he gave it to a barber, he is liable for misuse of consecrated 
property as soon as he gives the money. The second baraita states 
that he is liable for misuse of consecrated property only once he 
pulls the item. Rather, must one not conclude from it that here, 
the halakha in the first baraita is with regard to one who gives 
consecrated money to a gentile barber," who is liable when he 
gives the money to the barber, and there, the halakha in the 
second baraita is with regard to one who gives consecrated money 
to a Jewish barber, who is liable only once he pulls the item? The 
Gemara affirms: Learn from it that this is the case. 


The Gemara comments: And so says Rav Nahman, in agreement 
with the opinion of Rabbi Yohanan: By Torah law, the giving of 
money effects acquisition of movable property. The Gemara 
adds: And Levi examined his compendium of baraitot, and he 
discovered this baraita: If one had a consecrated ma'a and he gave 
it to a wholesaler [siton]' as the first payment for a large quantity 
of produce, he is liable for misuse of consecrated property. This 
baraita describes a situation where the buyer did not pull the 
produce, yet he is liable for misuse. Apparently, by Torah law 
the giving of money effects acquisition. 


But this baraita is difficult according to Reish Lakish. The 
Gemara answers: Reish Lakish could have said to you: In accor- 
dance with whose opinion is this baraita? It is in accordance with 
the opinion of Rabbi Shimon, not that of the Rabbis. 


§ The mishna teaches with regard to one who reneges on a trans- 
action after the money was paid: But the Sages said: He Who 
exacted payment from the people of the generation of the flood, 
and from the generation of the dispersion, will in the future exact 
payment from whoever does not stand by his statement. It was 
stated that there is an amoraic dispute. Abaye said that we inform 
one who seeks to renege" on a transaction: Be aware that this 
is the punishment of one who does not stand by his statement. 
Rava said that we curse him with that statement. 


The Gemara elaborates: Abaye said that we inform him, as it 

is written: “Nor curse’ a ruler among your people” (Exodus 

22:27), from which it is derived that it is prohibited to curse a ruler 
or any other member of the Jewish people. Rava said that we 

curse him," and the prohibition against cursing is not a concern, 
as it is written: “Among your people,” from which it is derived 

that the prohibition applies only with regard to one who per- 
forms an action befitting your people,’ not one who reneges on 

a transaction after the money is paid. 


HALAKHA 


The curse, He Who exacted - yas% 1 mbbp: How is the curse: 
He Who exacted payment, imposed? The court curses him with 
the words: He Who exacted payment from the people of the 
generation of the flood, and from the people of the genera- 
tion of the dispersion, and from the inhabitants of Sodom and 
Gomorrah, and from the Egyptians in the Red Sea, will in the 


future exact payment from whoever does not stand by his 
statement. The Rema cites an opinion that the curse is invoked 
in the second person: Will in the future exact payment from you. 
Some hold that the curse is invoked in public (Shulhan Arukh, 
Hoshen Mishpat 204:4). 
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NOTES 

With regard to a gentile barber — 132 3993: According to 
the opinion of Rabbi Yohanan, the act of acquisition of pull- 
ing is effective only in transactions a Jew has with another 
Jew, and giving money is the effective act of acquisition in 
transactions a Jew has with a gentile. Therefore, he resolves 
the contradiction between the two baraitot in the opposite 
manner. Some commentaries, among them Rabbeinu Tam, 
maintain that both the pulling of the item and the giving 
of money are effective acts of acquisition in transactions 
with a gentile. 


LANGUAGE 
Wholesaler [siton] — iw: From the Greek ortwvng, sitonés, 
meaning one who purchases large quantities of produce for 
consumption by the public at large. 


NOTES 
We inform one who seeks to renege - mb jy tin VITIN: 
The Ritva explains that the reason he is not subject to the 
curse is that at times one reneges because of a change in 
the market price, in which case he is not guilty of deceit. 


Nor curse - 87 x: Although the name of God is not 
included in this curse, and a curse by Torah law includes the 
name of God, the formula: He Who exacted payment, con- 
tains a clear reference to God and therefore is tantamount 
to a curse with an appellation of God (Meiri). 


With regard to one who performs an action befitting 
your people — Jay nwyn Mwiya: The Gemara in tractate 
Sanhedrin derives the halakha of one who curses another 
Jew from the verses written with regard to one who curses 
a ruler and one who curses a deaf person (Rosh). 


BACKGROUND 
Nor curse - 17 x: It is generally prohibited by Torah law 
to curse any Jew (Exodus 22:27), even if the person being 
cursed is unaware of the curse, e.g., because he is deaf (see 
Leviticus 19:14). One who curses another Jew using God's 
name is liable by Torah law to receive lashes. 
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PERSONALITIES 
Rabbi Hiyya bar Yosef — D1» 1a x” *27: Rabbi Hiyya 
bar Yosef was a second-generation Babylonian amora 
who ascended to Eretz Yisrael. During his residence in 
Babylonia he assumed the customary title Rav, and after 
he immigrated to Eretz Yisrael, he assumed the custom- 
ary title Rabbi. 

Rabbi Hiyya was an outstanding disciple of Rav and 
ransmitted many statements in his name. After Rav’s 
passing, he studied Torah with Rav’s contemporary 
Shmuel until his move to Eretz Yisrael. In Eretz Yisrael, he 
was a disciple-colleague of Rabbi Yohanan, and several 
disputes between them are cited in the Gemara. He may 
have also served as a judge in Tiberias. 

It is apparent from the Gemara here and elsewhere 
hat Rabbi Hiyya earned his living from commerce. 


NOTES 


Would Rabbi Hiyya bar Yosef come to accept upon 
himself a curse of the Sages — *nx ADP 33 KT DT 
pan xmvd moy aap: Rava assumed that Rabbi ‘Hiya 
bar Yosef believed the other party would forgive him and 
would not compel him to accept the curse upon himself 
(Tosefot HaRosh). 


A down payment...effects acquisition of merchan- 
dise — 34p...,iaw: Rashi and other commentaries dis- 
pute the meaning of this case. Everyone agrees that the 
reference is not to an item given as collateral; rather, the 
reference is to a sum of money paid. Some commentaries 
disagree with Rashi and explain that the money is not a 
down payment; rather, it is a sum that the buyer commits 
to pay if he fails to complete the transaction (see Ramban, 
Rashba, and Ran). 


Rabbi Yosei conforms to his line of reasoning — *Di? 927 
may: The Gemara interrupts its citation of the baraita 
to insert this comment in order to assert that the dis- 
pute is not with regard to the effectiveness of the down 
payment but to the general issue of a transaction with 
inconclusive consent (Shita Mekubbetzet). 


A transaction with inconclusive consent [asmakhta] - 
max: The term asmakhta in the context of transac- 
tions refers to any obligation to which one commits and 

concerning which one accepts a penalty or payment for 
which he receives nothing in return or receives only a 

partial return. There is a tannaitic dispute whether a com- 
mitment of this sort effects a transaction. The tanna who 

holds that it does not effect a transaction maintains that 

since the one making this commitment is convinced that 

he will never be required to make that payment, there is 

no full-fledged transaction. Since he did not resolve to 

transfer ownership of the payment, the transaction does 

not take effect. There is a dispute among the halakhic 
authorities as to under what circumstances an asmakhta 

effects a transaction, e.g., where it includes a stipulation 

that it will take effect immediately, if the commitment 

was undertaken in the presence of a significant court. 
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Rava said: From where do I say this halakha? I learned it from the 
incident where buyers gave Rabbi Hiyya bar Yosef?” money to 
purchase salt from him. Ultimately the price of salt increased, and 
Rabbi Hiyya bar Yosef sought to renege on the deal. He came before 
Rabbi Yohanan to ask his opinion. Rabbi Yohanan said to him: Go 
and give them the salt, and if not, accept upon yourself: He Who 
exacted payment. And if you say we merely inform him of this 
punishment, is Rabbi Hiyya bar Yosef one who must be informed? 
He knows the halakha. The Gemara rejects this proof: Rather, what 
is the alternative, that we curse him? Would Rabbi Hiyya bar Yosef 
come to accept upon himself a curse of the Sages?" 


Rather, the details of the incident were different. It is a down 
payment that buyers gave Rabbi Hiyya bar Yosef. The money 
was paid merely to bolster the commitment to complete the trans- 
action. Rabbi Hiyya bar Yosef held that the down payment effects 
acquisition of salt commensurate with its value, and therefore 
he wanted to give them only that portion of the salt. And Rabbi 
Yohanan said to him: The down payment effects acquisition of 
salt commensurate with the entire amount of the transaction. 


§ It was stated that there is an amoraic dispute with regard to a 
down payment. Rav says: A down payment effects acquisition of 
merchandise’ commensurate with its value. And Rabbi Yohanan 
said: It effects acquisition of merchandise commensurate with the 
entire amount of the transaction. 


The Gemara raises an objection from a baraita: With regard to one 
who gives a down payment to another, and says to him: If I renege, 
my down payment is forfeited to you, and the other person 
says to him: If I renege, I will double your down payment for 
you, the conditions are in effect; this is the statement of Rabbi 
Yosei. The Gemara comments: Rabbi Yosei conforms to his 
standard line of reasoning," as he says: A transaction with incon- 
clusive consent [asmakhta]" effects acquisition." Even though it 
is a commitment that he undertook based on his certainty that 
he would never be forced to fulfill the condition, it is considered 
a full-fledged commitment. 


The baraita continues: Rabbi Yehuda says: It is sufficient that the 
down payment effects acquisition of merchandise commensurate 
with the amount of his down payment. Rabban Shimon ben 
Gamliel said: In what case is this statement said? It is when the 
buyer said to the seller: My down payment will effect acquisition 
of the merchandise." But if one sold another a house or a field for 
one thousand dinars, and the buyer paid him five hundred dinars 
of that sum, he has acquired the entire house, and he returns the 
rest of the money to the seller even after several years have passed." 
The Gemara asks: What, is it not that the same is true with regard 
to movable property as well, and in a case where the agreement 
is unspecified, the buyer acquires the entire item, not merely 
commensurate with the down payment? 


HALAKHA 


payment will effect acquisition of the merchandise. In that case, 


of one who gave a down payment to another for the purchase 
of an item with the stipulation that if he reneges on his agree- 
ment the other party will keep the down payment and if the 
seller reneges he must return the payment to the buyer and pay 
double the principal, if the buyer reneges the seller keeps the 
down payment, but if the seller reneges he is not required to 
pay double the principal (Rambam). The Rema, citing Rashi, the 
Ra'avad, and the Rosh, holds that the seller does not acquire the 
down payment at the time it was given because the stipulation 
was an asmakhta, and he did not resolve to fulfill it (Shulhan 
Arukh, Hoshen Mishpat 207:11). 


Acquisition with a down payment — yiavya p3): If one gave 
another a down payment whose value was commensurate with 
a portion of the purchase item, either party can renege on the 
transaction, unless the buyer specifically stipulated that his down 
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he acquires merchandise commensurate with the value of the 
down payment (Shulhan Arukh, Hoshen Mishpat 190:9, and in 
the comment of Rema). 


A field for which one did not pay full price -5 ow Kow mw 
ivm: In a case where one sold a field to another and the buyer 
did not yet pay the entire value of the field, if the seller continues 
demanding payment of the balance, the buyer acquires only 
a portion of the field commensurate with the amount paid. If 
the seller does not demand payment of the balance, the buyer 
acquires the entire field with the down payment, and the legal 
status of the balance is like that of any other debt. This is the 
conclusion of the Gemara in several places. If the buyer gave the 
money as collateral, he certainly did not acquire the entire field 
(Shulhan Arukh, Hoshen Mishpat 190:10). 


aap xd wanota povbva xb 
a YP NODITT PIP ARI ND 
KoT pal aah av yp- wan 
x K9- yrs brah an ore 

whip as 


ian ny mba sans xr) 
ax nonw MIN piawon ty 
wx- be Koy: my txw vp by 
beba aiya pat onen 
TI ON WIN KUI TDT 17 


ebog - a Dx) 


Nya ya TaNpT paw IVN NI 
Soon - i3 pate Dobna E! 
Kiba TDA ww TAs 

PRP ny 


Perek IV 
Daf 49 Amuda 


KOY 2a) mab DRIT pawn by 
pawn Ii KA AI pow wb 
ivy- bbn iyaw anaxy 
YPT pAwA KN sida vaw 
Kb Kiba 1b- Sow TNT D7 

Town my op, 


12 jyaw payt oban xa 
p sam sap 13:929 Deini 


KAT ITAD TaD WIT TTT IN 
mip 


137 WOXPT DAWN IVY INA Xd 
Kaba A bens 12 iyaw 
rant bban iawn why op 
Kiba ni Sap ww TD 
onpa D - jawn | aby oma 
hab 2mh nb opa awn ki 

ine ary 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara rejects that comparison: No, with regard to movable 
property in a case where the agreement is unspecified, the buyer 
does not acquire the entire item. The Gemara asks: And in what 
way is movable property different from land? The Gemara explains: 
In the case of land, which with the payment of money one genu- 
inely acquires it in a legal sense, the buyer acquires the entire tract 
of land with a down payment. In the case of movable property, 
which with the payment of money one acquires it only in the sense 
that if he reneges he will have to receive the curse: He Who exacted 
payment, the buyer does not acquire the entire item with a down 
payment. 


The Gemara suggests: Let us say that this amoraic dispute between 
Rav and Rabbi Yohanan is parallel to a dispute between tanna’im. 
As it is taught in a baraita: With regard to one who lends money 
to another on the basis of collateral,” and the Sabbatical Year 
commenced,’ even if the collateral is worth only half the sum of 
the loan, the Sabbatical Year does not abrogate the loan; this is the 
statement of Rabban Shimon ben Gamliel. Rabbi Yehuda HaNasi 
says: If the value of the collateral was commensurate with the 
sum of his loan, the Sabbatical Year does not abrogate the loan, but 
if it was not commensurate with the sum of his loan, the Sabbatical 
Year abrogates the loan." 


The Gemara asks: What is the meaning of the statement: The 
Sabbatical Year does not abrogate the loan, that Rabban Shimon 
ben Gamliel is saying? If we say it means that the Sabbatical Year 
does not cancel that part of the loan commensurate with the 
collateral, but it does cancel the rest, this indicates by inference 
that Rabbi Yehuda HaNasi holds that the Sabbatical Year also 
abrogates that half as well. That is difficult, as is there not collateral 
commensurate with that half? 


If that halfis canceled as well, then why does he need the collateral 
that he is holding? The lender clearly took the collateral to enable 
him to collect at least part of his debt after the Sabbatical Year. 
Rather, do we not conclude from it: What is the meaning of the 
statement: The Sabbatical Year does not abrogate the loan, that 
Rabban Shimon ben Gamliel is saying? It means that the Sabbati- 
cal Year does not abrogate the entire loan. And what is the meaning 
of: The Sabbatical Year abrogates the loan, that Rabbi Yehuda 
HaNasi is saying? It is referring to that half of the loan that he did 
not take on the basis of collateral. 


And they disagree with regard to this: As Rabban Shimon ben 
Gamliel holds that a down payment effects acquisition of merchan- 
dise commensurate with the entire amount of the transaction, and 
Rabbi Yehuda HaNasi holds that a down payment effects acqui- 
sition of merchandise commensurate with its value. Apparently, 
the amoraic dispute parallels the tannaitic dispute. 


The Gemara rejects that parallel: No, what is the meaning of the 
statement: The Sabbatical Year does not abrogate the loan, that 
Rabban Shimon ben Gamliel is saying? It is referring to that half 
of the loan that he took on the basis of collateral. This indicates by 
inference that Rabbi Yehuda HaNasi holds: The Sabbatical Year 
also abrogates that half of the loan that he took on the basis of 
collateral. The Gemara asks: Then why does he need the collateral 
that he is holding? The Gemara answers: He requires it as a mere 
reminder to increase the likelihood that the loan will be repaid, 
and it does not prevent cancellation of a loan. 


NOTES 


One who lends money to another on the basis of col- 
lateral - jawan by Svan nx mban: The Sages derived that 
in a case where the lender has possession of the deposit, the 
loan is not abrogated in the Sabbatical Year. It is abrogated 
only in a case where the sole claim is from the lender, who 
demands that the borrower repay the loan. In this case, 
the borrower has a counterclaim that the lender return the 
collateral (Rosh; see Rashi). 


BACKGROUND 


The Sabbatical Year commenced - maw 132): The 
halakhot of the Sabbatical Year are based on Torah law 
(Leviticus 251-7; Deuteronomy 15:1-2), but most authorities 
maintain that the conditions enabling the observance of the 
Sabbatical Year by Torah law have lapsed, and its present-day 
observance is based on rabbinic decree. 

The particular regulations that apply to the Sabbatica 
Year fall into two main categories. First, all agricultural land 
must lie fallow. It is prohibited to work the land, except for 
that which is necessary to keep existing crops alive. Second, 
cash debts are canceled. All outstanding debts owed by 
Jews to each other are forgiven, according to most authori- 
ties on the last day of the Sabbatical Year. This does no 
apply to debts for which payment was set after the end 
of the Sabbatical Year, nor does it apply when collection 
proceedings were already initiated in court. 


HALAKHA 

The Sabbatical Year with regard to loans on the basis of 
collateral — jawa nsona mamw: The Sabbatical Year 
does not abrogate the part of a loan commensurate with 
the collateral. Some authorities rule that it does not abrogate 
any portion of the loan. The dispute is whether the halakha 
is in accordance with the opinion of Rabban Shimon ben 
Gamliel or that of Rabbi Yehuda HaNasi (Shu/han Arukh, 
Hoshen Mishpat 67:12). 
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NOTES 


Give them a quantity of linen equivalent in value to the 
money that you received — b ITN NWIT NAA: It was 
clear to Rav that a man of Rav Kahana’s stature would not 
act in a manner that would lead to his incurring the curse: 
He Who exacted payment, and therefore the money that he 
already paid must have been to purchase a commensurate 
portion of the merchandise (Ritva). 


The Gemara raises an objection, Rabbi Yosei son of Rabbi 
Yehuda, etc. — 151 7397) 2393 DH 231 DNA: According to 
most commentaries, the Gemara raises this objection to the 
opinion of Rav. Others explain that it poses a difficulty for the 
opinion of Rabbi Yohanan, as this source indicates that one 
who fails to fulfill his commitment is considered not only to 
have acted in bad faith but also to have violated a positive 
mitzva. The Gemara's answer is effective according to both 
opinions (see Ra’avad). 


But wasn't a hin included in an ephah - Uboa pa xom 
mit TD: If the Torah is particular that the larger measure 
of the ephah must be precise, all the more so is this the 
case concerning the smaller measure of a hin, where any 
discrepancy constitutes deceit (Ritva). 


One matter with his mouth and one matter in his heart — 
aba “mg 753 Mx: According to Rashi, the reference is to 
one involved in negotiations or to one who commits to 
give a gift. In these cases his thoughts and statements must 
correspond, as he may not at that point intend to renege 
on his commitment (see Jerusalem Talmud). The Rambam 
maintains that the reference is to interactions between 
people in general, about which he states that it is prohibited 
to engage in idle flattery and shower another with insincere 
compliments. This is derived from the conduct of Joseph's 
brothers, whose treatment of Joseph corresponded to their 
feelings toward him (Maharatz Hayyut). 


HALAKHA 


A lack of trustworthiness with regard to words - jion 
09374 mAN: With regard to one who conducts his business 
deals by verbal assurance alone, it is proper for him to stand 
by his statement even if he did not pay money or leave a 
deposit. Whoever reneges is considered to have acted in bad 
faith and the Sages are displeased with him, in accordance 
with the opinion of Rabbi Yohanan. 

The Rema writes that if he reneged due to a change in 
market price, he is not deemed to have acted in bad faith 
(Ba'al HaMaor; Rosh; Tur). Others claim that even in that case 
he is deemed to have acted in bad faith (Ramban; Rashba). 
The Arukh HaShulhan rules that although he is not deemed 
to have acted in bad faith if he reneged due to a change in 
the market price, nevertheless, if he observes his commit- 
ment even in that case, it demonstrates the attribute of piety 
(Shulhan Arukh, Hoshen Mishpat 204-7). 


That your yes should be just and your no should be just — 
pry tow dy pry JW y xmw: One should conduct his 
business dealings i in good faith and should fulfill both his 
positive and his negative statements. Such conduct is espe- 
cially important in the case of a Torah scholar (Rambam Sefer 
HaMadda, Hilkhot Deot 5:13). 


One matter with his mouth and one matter in his heart — 
aba INK) 192 IN: It is prohibited to deceive another by 
verbally misrepresenting one’s thoughts (Rambam Sefer 
HaMadda, Hilkhot Deot 5:6). 


BACKGROUND 


Hin - pm: A hin is a liquid measure of volume equal to half 
a sea. 
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§ The Gemara relates: Buyers gave money to Rav Kahana to 
purchase linen. Ultimately, the price of linen increased. Rav 
Kahana came before Rav to ask his opinion. Rav said to him: Give 
them a quantity of linen equivalent in value to the money that you 
received,’ and concerning the rest, your verbal commitment is 
merely a statement, and reneging on a verbal commitment that 
was unaccompanied by an act of acquisition does not constitute 
an act of bad faith. 


The Gemara comments: This is as it was stated: There is an 
amoraic dispute with regard to reneging on a verbal commitment 
that was unaccompanied by an act of acquisition. Rav says: It 
does not constitute an act of bad faith. And Rabbi Yohanan 
says: It constitutes an act of bad faith." 


The Gemara raises an objection: Rabbi Yosei, son of Rabbi 
Yehuda," says: What is the meaning when the verse states: “A 
just ephah, and a just hin,’ shall you have” (Leviticus 19:36)? But 
wasn’t a hin included in an ephah?’ Why is it necessary to state 
both? Rather, this is an allusion that serves to say to you that your 
yes [hen] should be just, and your no should be just." Apparently, 
it is a mitzva for one to fulfill his promises. Abaye says: That verse 
means that one should not say one matter with his mouth and 
think one other matter in his heart." It is prohibited for one to 
make a commitment that he has no intention of fulfilling. Rav 
Kahana made his commitment in good faith and reneged due to 
changed circumstances. That is not prohibited. 


The Gemara raises an objection. Rabbi Shimon says: Even 
though the Sages said that when one party takes possession of a 
garment, the other party acquires a gold dinar, but when one 
party takes possession of a gold dinar, the other party does not 
acquire a garment, in any case, that is what the halakha would 
be. But the Sages said with regard to one who reneges on a trans- 
action where one party pulled the gold dinar into his possession: 
He Who exacted payment from the people of the generation of 
the flood, and from the people of the generation of the disper- 
sion, and from the inhabitants of Sodom and Gomorrah, and 
from the Egyptians in the Red Sea, will in the future exact pay- 
ment from whoever does not stand by his statement. And one 
who negotiates, where the negotiation culminates with a statement 
in which he commits himself to acquire the item, did not acquire 
the item without a formal act of acquisition. But with regard to 
one who reneges on his commitment, the Sages are displeased 
with him. Apparently, one who reneges is considered to have acted 
in bad faith. 


The Gemara explains: This matter is a dispute between tanna’im, 
as we learned in a mishna (Bava Metzia 83a): There was an inci- 
dent involving Rabbi Yohanan ben Matya,’ who said to his son: 
Go out and hire laborers for us. His son went and allocated 

sustenance for them, as part of their employment terms, without 
specifying the type of sustenance. And when he came to his father, 
his father said to him: My son, even if you prepare for them a 

meal like the feast of Solomon during his era, you will not fulfill 

your obligation to them, as they are the descendants of Abraham, 
Isaac, and Jacob, and due to that status they are deserving of any 
meal that they want. Rather, this is what you should do: Before 

they begin engaging in their labor, go out and say to them: Your 
employment is on the condition that you have the right to claim 

from me only the customary meal of bread and legumes. 


PERSONALITIES 
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Rabbi Yohanan ben Matya - xn {2 pyi +37: Although it 
is known that Rabbi Yohanan ben Matya was a tanna, it is 
unclear precisely when during the tannaitic era he lived. The 
story reported here appears in a mishna (83a), where Rabbi 
Shimon ben Gamliel comments that no condition had to be 


stipulated with the workers. The fact that Rabban Shimon ben 
Gamliel reacted to an incident involving Rabbi Yohanan ben 
Matya indicates that the latter lived in the third generation 
of tanna‘im. 
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The Gemara asks: And if it enters your mind that reneging on a 
verbal commitment unaccompanied by an act of acquisition con- 
stitutes an act of bad faith, how did Rabbi Yohanan ben Matya tell 
his son to renege? The Gemara answers: This is not difficult; it is 
different there in that case, as the laborers themselves do not rely 
on the son. What is the reason they do not rely on the son? It is 
due to the fact that they know that he relied on his father giving 
his approval when committing to feed them. 


The Gemara asks: If so, then even if the laborers began engaging in 
their labor, they still would not rely on the son. Why then did his 
father instruct him specifically to tell them of the change before they 
began their labor? The Gemara answers: Once they began engaging 
in their labor they would certainly rely on the son’s commitment, 
as they would say: He must have come before his father and stated 
the conditions of their employment, and his father is amenable to 
those terms. Therefore, it was necessary to inform them before they 
began working. 


The Gemara asks: And did Rabbi Yohanan say this, i.e., that one 
who reneges on a verbal commitment acted in bad faith? But didn’t 
Rabba bar bar Hana say that Rabbi Yohanan says: One who 
says to another: I am giving you a gift, is able to renege on his 
commitment?" The Gemara asks: He is able to renege? It is obvious 
that he is able to renege, as in the absence of an act of acquisition no 
one can compel him to give the gift. Rather, it means: It is permitted 
for him to renege on his commitment. Apparently, one who reneges 
on a verbal guarantee is not considered to have acted in bad faith. 
Rav Pappa said: And Rabbi Yohanan concedes that in the case of 
a small gift’ one may not renege, as the recipients rely on him to 
fulfill his verbal commitment. By contrast, in the case of a large gift 
the recipients are aware that one might reconsider, and therefore 
they do not rely on his statement and do not assume that his decision 
is final. 


The Gemara comments: So too, it is reasonable to say that this is 
the opinion of Rabbi Yohanan, as Rabbi Abbahu says that Rabbi 
Yohanan says: With regard to an Israelite who said to a Levite:" 
You have a kor? of first-tithe® produce that is in my possession and 
that I separated from my produce, the Levite may render all or part 
of this kor teruma of the tithe for first-tithe produce that he has in 
another place. Granted, if you say that one is unable, i.e., it is not 
permitted for him, to renege, it is due to that reason that the Levite 
may render it teruma of the tithe for other produce. But if you say 
that one is able, i.e., it is permitted for him, to renege, why may he 
render it teruma of the tithe for other produce? The owner of the 
produce could renege, and in that case it will eventuate that he is 
consuming untithed produce, as the teruma of the tithe that he 
separated did not belong to him. 


The Gemara answers: With what are we dealing here? We are deal- 
ing with a case where the Levite took the first-tithe produce from 
him and then deposited it with him, so that it already belongs to 
the Levite. 


The Gemara asks: If so, that this is the circumstance addressed in the 
statement of Rabbi Yohanan, say the latter clause of that halakha: If 
the owner of the produce gave the first-tithe produce to a different 
Levite, the first Levite has only a grievance against the owner, but 
not any legal claim. And if it enters your mind that this is a case 
where the first Levite took the first-tithe produce from the owner 
and then deposited it with him, why does the Levite have only a 
grievance against him? Once the first Levite pulled the produce 
into his possession it is his, and therefore, he has property in the 
possession of the owner of the produce. Rather, must one not con- 
clude from it that this is a case where the Levite did not take the 
produce and deposit it? The Gemara affirms: Conclude from it that 
there was only a verbal commitment, and that proves that reneging 
on a verbal commitment constitutes an act of bad faith. 


HALAKHA 

Reneging ona gift — maman TM: One who committed 
o give a gift to another and reneged is deemed to have 
acted in bad faith. This is the halakha with regard to a 
small gift. In the case of a large gift he is not deemed 
o have acted in bad faith, as the recipient does not rely 
on a verbal commitment. One cannot renege on a gift 
o a poor person, at least in a case where he transferred 
possession by means of a third party, as it is considered 
antamount to taking a vow to give a contribution to 
charity (Shulhan Arukh, Hoshen Mishpat 202:8, 243:4). 


NOTES 


A small gift - nyy mama: In the Jerusalem Talmud, 
Rav distinguishes between a gift to a wealthy person 
and a gift to a poor person, stating that one may not 
renege on a gift to a poor person. 

The Sages discuss whether this halakha applies to a 
sale as well (see Tosafot). One opinion is that the legal 
status of all sales is that of small gifts, and one may not 
renege. Others maintain that if one reneged due to a 
change in market prices it is not considered bad faith 
(Ba'al HaMaor; see Rosh and Ran). Others hold that only 
if the price changed significantly is its legal status like 
that of a large gift, in which case he may renege. 


Who said to a Levite - 1 EY WN: As the Levite did 
not acquire first tithe with any act of acquisition, how 
can he separate teruma of the tithe from it? The answer 
is that the owner of the produce is an associate of the 
priesthood, i.e., one who has an arrangement with 
a specific priest or Levite to give him their teruma or 
tithes. In those cases, it is considered as though an act 
of acquisition were performed. The Rosh maintains that 
it is considered as though the owner were authorizing 
the Levite to separate teruma from his produce. 


BACKGROUND 


Kor — ^ì3: A kor is the largest measure of volume 
mentioned in the talmudic sources. It contains thirty 
sea, or in modern terms 240-480 £. That significant 
variation is due to a fundamental dispute between 
halakhic authorities with regard to the calculation of 
halakhic measures. 


First tithe — pwr wya: After the separation of teruma, 
which is the portion of the produce given to the priests, 
one-tenth of the remaining produce is separated to be 
given to the Levites. This produce is called first tithe. The 
owner of the produce is entitled to give first tithe to any 
Levite he chooses. A Levite who received first tithe is 
required to separate one-tenth of that as teruma of the 
tithe to be given to the priests. Whatever remains of the 
first tithe is the Levite’s property. It has no sanctity, and 
the Levite may share it with anyone he chooses. The 
status of produce from which first tithe was not sepa- 
rated is that of untithed produce, whose consumption 
is punishable by death at the hand of Heaven. Since 
conscientious separation of first tithe was not universal, 
the Sages instituted that one separates first tithe from 
doubtfully tithed produce as well. In that case, it need 
not be given to a Levite. 
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NOTES 


One of the Sages, etc. = 3) PaVa x17971: The commentar- 
ies dispute this issue at length, as the Gemara indicates 
later that the incident never transpired. Some authorities 
maintain that the conclusion negates both the content 
and the ruling in the original case. Others maintain that 
even if the incident never transpired, the halakhic conclu- 
sion remains intact (see Rif and the commentaries on the 
Rif, Ra’avad, and Ramban). 


Perek IV 
Daf49 Amud b 


HALAKHA 

This house is before you - Jap xma x7: One who 
assumes responsibility for safeguarding an item assumes 
the status of an unpaid bailee even if he said only: Place 
it before me. If he said: Place it before you, or simply: 
Place it, he is not even an unpaid bailee and therefore 
is not obligated to take the oaths incumbent upon a 
bailee who cannot return the deposit. The Rema writes 
that he is likewise not an unpaid bailee in a case where 
he says: This house is before you (Shulhan Arukh, Hoshen 
Mishpat 291:2). 


The house of the buyer is rented to the seller — bw ima 
52b BPA) npib: If the house of the buyer was rented 
tothe seller, and the purchase item was placed there, the 
decree of the Sages is not in effect and the buyer acquires 
the item with the payment of money, in accordance with 
the Torah law (Shulhan Arukh, Hoshen Mishpat 198:5). 


NOTES 
He is not a paid bailee - 17 xt av mw: The com- 
mentaries ask why it would enter one’s mind that he 
might assume the status of a paid bailee. Some answer 
that even in a case where he rented out the place in his 
house where the person put his money, he is still not 
considered a paid bailee with regard to the money. 


It is a case where the upper story, etc. — ANT pia 
3 my: There is a dispute among the early commentar- 
ies as to the reason why giving money effects acquisition 
in this case. Rashi and most other commentaries main- 
tain that since the reason for the decree that movable 
property cannot be acquired with the giving of money 
is not applicable here, the halakha by Torah law remains 
in effect, and the property is acquired with the giving of 
money. The Mishne LaMelekh contends that since the 
upper story belongs to the buyer, he acquires the mov- 
able property by means of a courtyard. He understands 
this to be the opinion of the Rambam as well (see Kesef 
Mishne). 
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The Gemara relates: There was a certain man who gave money as 

payment for sesame. Ultimately, the price of sesame increased, 
and the sellers reneged and said to him: We have no sesame; take 

your money. The buyer did not take his money, and the money 
was stolen. They came before Rava to adjudicate the case. Rava 

said to the buyer: Once they said to you: Take your money, and 

you did not take it, it is not necessary to say that their legal status 

is not that of a paid bailee. But my ruling is that their legal status 

is not even that of an unpaid bailee. The Sages said to Rava: But 

aren't the sellers who reneged required to accept upon them- 
selves the curse: He Who exacted payment? Rava said to them: 
Indeed, they must pay or accept the curse. 


Rav Pappi said that Ravina said to me: One of the Sages," and 
Rav Tavot is his name, and some say Rav Shmuel bar Zutra is his 
name, and he is one who even if they were to give him the entire 
expanse of the world he would not deviate from the truth in his 
speech, said to me: There was an incident in which I was involved. 
On that day, it was twilight on Shabbat eve, and I was sitting, and 
a certain man came and stood at the entrance. He said to me: Do 
you have sesame to sell? 


I said to him: No. He said to me: Let these dinars remain as 
a deposit with you, as the day has grown dark for me and I 
am unable to reach home before Shabbat. I said to him: This 
house is before you. He placed them in the house and the dinars 
were stolen. That man came to have his case judged before Rava, 
demanding his money. Rava said to him: With regard to anyone 
who states: This house is before you," it is not necessary to say 
that he is not a paid bailee," but he is not even an unpaid bailee. 
Ravina said to Rav Tavot: But didn’t the Sages say to Rava: The 
sesame merchant is required to accept upon himself the curse: 
He Who exacted payment? And Rav Tavot said to me: There were 
never such matters; that incident never occurred. 


§ The mishna teaches that Rabbi Shimon says: Anyone who has 
the money in his possession has the advantage. It is taught in a 
baraita: Rabbi Shimon says: When does the one with the money 
in his possession have the advantage? It is when both the money 
and the produce are in the possession of the seller. But if the 
money is in the possession of the seller and the produce is in the 
possession of the buyer, the seller cannot renege, because his 
money is in his possession. The Gemara understood this to mean 
that the buyer still had the money in his possession, and asks: In 
his, i.e., the buyer’s, possession? Isn’t it in the possession of the 
seller? Rather, emend the text: Because the value of his, i.e., the 
buyer’s, money is in his, i.e., the buyer’s, possession. 


The Gemara asks: Isn't it obvious that the seller cannot renege, as 
the buyer acquired the produce through the transaction of pulling? 
Rava said: With what are we dealing here? It is a case where 
the upper story’ of the house belonging to the buyer, where the 
produce was stored, was rented to the seller." The Gemara elabo- 
rates: What is the reason the Sages instituted that pulling, and 
not payment of money, effects acquisition? It is a rabbinic decree, 
lest a seller say to the buyer: Your wheat burned in the upper 
story after you paid. Here, the produce is in the domain of the 
buyer. Therefore, ifa fire is ignited due to circumstances beyond 
his control, the buyer will exert himself and bring the produce 
from the upper story. 
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The Gemara relates: There was a certain man who gave money 
in exchange for wine. Ultimately he heard that men from the 
house of Parzak the vizier [rufila]' sought to appropriate the 
wine. The buyer said to the seller: Give me my money, as I do 
not want the wine. The case came before Rav Hisda, who said 
to him: Just as the Sages instituted pulling with regard to sellers, 
so did they institute pulling with regard to buyers.™" Since the 
buyer had yet to pull the wine into his possession, he can renege 
on the transaction. 


MI S H N A The measure of exploitation" for which one 


can claim that he was exploited is four sil- 
ver ma'a from the twenty-four silver ma'a in a sela, or one-sixth 
of the transaction. Until when is it permitted for the buyer to 
return the item?" He may return it only until a period of time 
has passed that would allow him to show the merchandise to a 
merchant or to his relative who is more familiar with the market 
price of merchandise. If more time has elapsed he can no longer 
return the item, as the assumption is that he waived his right to 
receive the sum of the disparity. 


The mishna continues: Rabbi Tarfon ruled in Lod:* Exploitation 
is a measure of eight silver ma'a from the twenty-four silver ma'a 
of asela, one-third of the transaction. And the merchants of Lod 
rejoiced, as this ruling allowed them a greater profit margin and 
rendered the nullification of a transaction less likely. Rabbi Tarfon 
said to them: Throughout the entire day it is permitted to renege 
on the transaction and not merely for the period of time it takes to 
show the purchase item to a merchant or a relative. The merchants 
of Lod said to him: Let Rabbi Tarfon leave us as we were, with 
the previous ruling, and they reverted to following the statement 
of the Rabbis in the mishna with regard to both rulings. 


G E M ARA It was stated that there is an amoraic dis- 


pute with regard to exploitation. Rav says: 
We learned that exploitation is determined by one-sixth of the 
transaction, i.e., one-sixth of the purchase item, not one-sixth of 
the money paid. And Shmuel says: We learned that exploitation 
is also determined by one-sixth of the money" paid. The Gemara 
elaborates: With regard to an item worth six maa that was sold for 
five ma'a, or an item worth six maa that was sold for seven ma'a, 
everyone agrees that we follow the transaction, i.e., the fraction 
of the variation in price is determined relative to the market value 
of the item sold, and it is exploitation. Where Rav and Shmuel 
disagree is in the case of an item worth five ma'a sold for six ma'a, 
or an item worth seven ma‘ sold for six maa. 


According to Shmuel, who says that we also follow the fraction 
of the variation in price as determined by the money paid, both 
this case and that case are exploitation, as there is a disparity of 
one-sixth between the price paid and the value of the item. Accord- 
ing to Rav, who says that we follow the transaction, when an item 
worth five ma'a sells for six ma'a, the halakha is that there is a 
nullification of the transaction, as the disparity between the value 
of the item and the price paid is greater than one-sixth. When an 
item worth seven maa sells for six maa, the halakha is that there 
is a waiver of the sum of the disparity, as the disparity between the 
value of the item and the price paid is less than one-sixth. 


Lod — “11b: One of the oldest towns in Judea, Lod grew in signifi- 
cance toward the end of the Second Temple period and served 
as an important cultural center for several generations after the 
destruction of the Temple. Some of the greatest tanna‘im lived 
there, including Rabbi Eliezer ben Hyrcanus, also known as Rabbi 
Eliezer the Great, and Rabbi Tarfon. Several important ordinances 
were instituted in the attic of the house of Nitza in Lod. The sig- 
nificance of Lod as a Torah center increased after the bar Kokheva 


BACKGROUND 
revolt, as it became the center for Torah scholars in the southern 
region. Among the great amora‘im who lived there were Rabbi 
Yehoshua ben Levi, Rabbi Simlai, Rabbi Yitzhak bar Nahmani, 
Rabbi Shimon ben Pazi, his son Rabbi Yehuda, and Rabbi Aha. 
Lod served as the center for a variety of crafts, e.g., weaving 
and pottery. As it was located at the crossroads of Eretz Yisrael, it 
served as a commercial and an administrative center. The mer- 
chants of Lod were known as savvy for many generations. 
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LANGUAGE 
Vizier [rufila] - Kyan: Apparently from the Latin rufuli, 
the military tribune chosen by the army general. This 
term was also employed in reference to generals of other 
armies and to other types of rulers. 


NOTES 


So did they institute pulling with regard to buyers — 
ninipya mwa upa ya: Rabbi Shlomo ben HaYatom 
holds that here too, the party who reneges on the trans- 
action incurs the curse: He Who exacted payment. By 
contrast, the Rid explains that since this clearly resulted 
from circumstances beyond his control, there is no place 
for a curse at all, and he is not even considered to be 
lacking good faith (Meiri). 


HALAKHA 

Pulling with regard to buyers — ninipba mwn: If one 
paid the price of an item and due to circumstances 
beyond one's control he was unable to take possession 
of it, and he seeks to renege on the transaction, then 
even if it is clear that the seller was not at fault, the buyer 
may renege on the transaction and he does not incur the 
curse: He Who exacted payment (Shulhan Arukh, Hoshen 
Mishpat 290:2). 


How much is exploitation — AKKI KI TA: What is 
the sum of the disparity in price between the market 
value of an item and the price at which it was sold that 
one will be required to return to the exploited party? It is 
a disparity of one-sixth of the value of the merchandise 
(Shulhan Arukh, Hoshen Mishpat 227:2). 


Until when is it permitted to return the item — M2 1Y 
wing ava: Until when can the buyer reclaim the sum 
for which he was exploited if the disparity is one-sixth, 
or nullify the transaction if the disparity is greater than 
one-sixth? He may do so only until a period of time has 
passed that would allow him to show the merchandise 
to a merchant or to his relative (Shulhan Arukh, Hoshen 
Mishpat 227:4). 


One-sixth of the transaction...one-sixth of the 
money - niyn mnw...npa mnw: If there is a disparity 
between the value of an item and the price paid for it 
of one-sixth, the exploited party is reimbursed for that 
entire amount. The cases of an item worth six ma'a that 
was sold for five or seven ma'a, or an item worth seven 
ma'a that was sold for six, or an item worth five ma'a that 
was sold for six are all cases in which the one-sixth is 
returned (Shulhan Arukh, Hoshen Mishpat 227:2). 
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NOTES 


Waiver - moma: The halakhic assumption is that the sum 
of any disparity of less than one-sixth is waived. The rea- 
son is that as it is difficult to ascertain the precise value of 
an item in commercial transactions, since prices fluctuate, 
and even comparable items are not identical, the Sages 
established one-sixth as the minimum disparity with 
regard to which people are particular. 


Exploitation in a case where there is a disparity of 
one-sixth — ninwa gN: This measure was established 
for the disparity in the price of an item, as determination 
of price is not an exact science. If there was exploitation 
with regard to a factor that can be determined precisely, 
e.g, number, weight, or measure, even the slightest 
discrepancy is exploitation, and even if the sum of the 
disparity is less than one-sixth, it must be returned. 
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And Shmuel says: When we say that there is a waiver" or a nulli- 
fication of the transaction," it is in a case where there is not a 
disparity of one-sixth from both aspects, i.e., both in terms of 
the money paid and in terms of the value of the item. But in a 
case where there is a disparity of one-sixth from one aspect, 
either in terms of the money paid or the value of the item, it is 
exploitation." 


The Gemara cites proof for the opinions of Rav and Shmuel. We 
learned in the mishna: The measure of exploitation for which one 
can claim that he was exploited is four silver maa from the twenty- 
four silver ma'a in a sela, which is one-sixth of the transaction. 
What, is it not a case where he bought an item worth twenty maa 
for twenty-four ma'a? And accordingly, one can conclude from 
the mishna that we learned that exploitation is also determined 
by one-sixth of the money paid, in accordance with the opinion 
of Shmuel. The Gemara rejects this proof: No, it is a case where 
he sold an item worth twenty-four ma'a for twenty maa. 


The Gemara asks: If so, who was exploited in this transaction? It 
is the seller. Say the latter clause of the mishna: Until when is it 
permitted for the buyer to return the item? In the time that it 
takes the buyer to show the merchandise to a merchant or to his 
relative. And Rav Nahman said: The Rabbis taught this halakha 
only with regard to a buyer, who is in possession of the item and 
can show it to a merchant immediately. But a seller may always 
renege on the transaction. Since the purchase item is not in his 
possession, he can determine its market price only if he happens 
to encounter a similar item, and there is no time frame within 
which this will certainly occur. 


Rather, it is a case where he sold an item worth twenty-four 
maa for twenty-eight ma'a. We learned in the mishna that Rabbi 
Tarfon ruled in Lod: Exploitation is a measure of eight silver 
maa from the twenty-four silver ma‘ of a sela, one-third of 
the transaction. What, is it not a case where he bought an item 
worth sixteen maa for twenty-four maa? And accordingly, one 
can conclude from the mishna that we learned that exploitation 
is also determined by one-third of the money paid, in accordance 
with the opinion of Shmuel. 


The Gemara rejects this proof: No, it is a case where he sold an 
item worth twenty-four ma'a for sixteen ma'a. The Gemara asks: 
If so, who was exploited in this transaction? It is the seller. Say the 
latter clause of the mishna: Rabbi Tarfon said to them: Through- 
out the entire day it is permitted to renege on the transaction. 
And Rav Nahman says: They taught this halakha only with regard 
to a buyer, but a seller may always renege on the transaction. 
Rather, it is a case where he sold an item worth twenty-four 
maa for thirty-two ma'a. 


The Gemara comments: It is taught in a baraita in accordance 
with the opinion of Shmuel: The one upon whom the exploita- 
tion was imposed has the advantage. How so? In a case where 
one sold him an item worth five ma'a for six ma'a, who was 
exploited? It is the buyer. Therefore, the buyer is at an advantage. 
If he wishes, he can say to the seller: Give me back my money 
and nullify the transaction, or he can say: Give me back the sum 
which you received by engaging in exploitation of me. In a case 
where one sold him 


Waiver or nullification of the transaction - np Sion nym: 
If the disparity between the value of the item andthe price “paid 
is less than one-sixth, payment of the discrepancy is waived 
and the exploited party cannot renege on the transaction. More- 


over, the other party is not required to return the amount of 
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HALAKHA 


the discrepancy. If the disparity is more than one-sixth, either in 
terms of the value of the item or in terms of the payment, the 
exploited party can either renege on the transaction or demand 
payment of the amount of the discrepancy (Shulhan Arukh, 
Hoshen Mishpat 227:3). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek IV 
Dafs50 Amuda 


7) {DIN — MK wos VY TW 
In bani- gral mbya bysin 
manag 71a % pr te, 


pad mown ning and Kya 
TCP "TDA He noon xn snog 
"2 sn YON DN) rai ix sinh 
PAXDXOND sap ix ae aye 

amnwn ningh mn 


mavbyar by ty — minw DRT XDI 


ARIK VIN MIP - AY Ati - 7x7 


vin mp - mnga nina oxy 
INDI 


pope 137) mp yaw xp PN 


paw vat wen nina sAnap 
AION y aT Pa mawn ninaa 
133 pab mnwn nina xabwa 
fiat rat anid ix sand TKP 
X Kby JM D7 Dwn - DIT bp 
aabb pad mna nina max 

prax 


an item worth six maa for five ma'a, who was exploited? It is the 
seller. Therefore, the seller is at an advantage." If he wishes, he 
can say to the buyer: Give me back my merchandise and nullify 
the transaction, or he can say: Give me back the sum which you 
received by engaging in exploitation of me. 


§ A dilemma was raised before the Sages: According to the 
opinion of the Rabbis that one has only until a period of time has 
passed that would allow him to show the merchandise to a mer- 
chant or to his relative in order to claim that he has been exploited, 
in a case where the disparity between the value of the purchase 
item and the price paid is less than one-sixth, is there a waiver" 
of the discrepancy and therefore the transaction is finalized imme- 
diately, or in this case as well, is the transaction finalized only after 
the time that it takes the buyer to show the merchandise to a 
merchant or to his relative?" And in addition, if you say that the 
transaction is finalized only after the time that it takes to show the 
merchandise to a merchant or to his relative, what difference is 
there between a disparity of one-sixth and a disparity of less than 
one-sixth? 


The Gemara answers: There is a difference, as in the case of a 
disparity of one-sixth, the one who was exploited has the advan- 
tage, since if he wishes, he reneges on the transaction, and if he 
wishes, the buyer acquires the purchase item, and the one who 
perpetrated the exploitation returns the sum gained through his 
exploiting the other, while in the case of a disparity of less than 
one-sixth, the buyer acquires the purchase item, and the one 
who perpetrated the exploitation returns the sum gained through 
his exploiting the other, but there is no option of nullifying the 
transaction. 


The Gemara returns to the dilemma: At what point in time is a 
disparity of less than one-sixth between the value of the purchase 
item and the price paid waived? The Gemara suggests: Come 
and hear a resolution of the dilemma from the mishna: Rabbi 
Tarfon said to them: Throughout the entire day it is permitted to 
renege on the transaction and not merely for the period of time it 
takes to show the purchase item to a merchant or a relative. The 
merchants of Lod said to him: Let Rabbi Tarfon leave us as we 
were, with the previous ruling. They reverted to following the 
statement of the Rabbis. 


The Gemara explains the proof. The Sages assumed" that the 
legal status of a disparity of less than one-third according to 
the opinion of Rabbi Tarfon, who holds that one-third is the 
determinative disparity, is like a disparity of less than one-sixth 
according to the opinion of the Rabbis, who hold that one-sixth 
is the determinative disparity. Granted, if you say that in the case 
of a disparity of less than one-sixth according to the Rabbis 
the buyer can claim exploitation only in the time that it takes 
him to show the merchandise to a merchant or to his relative, 
and according to Rabbi Tarfon the transaction is finalized only 
after the entire day has passed, it is due to that reason that the 
merchants of Lod reverted" to following the statement of the 
Rabbis, as there was some benefit to them in following the opinion 
of the Rabbis. But if you say that in the case of a disparity of less 
than one-sixth according to the Rabbis the waiver is in effect 
and the transaction is finalized immediately, 


HALAKHA 


When is the time of the waiver — nyman yann: Ifthe dispar- and the waiver take effect immediately (Shulhan Arukh, Hoshen 


ity between price and value is less than one-sixth, paying the 


Mishpat 227:3). 


amount of the discrepancy is waived and both the transaction 


NOTES 

The seller is at an advantage - mibyy by in T: 
The early commentaries note that this entire discussion is 
in accordance with the opinion of Rabbi Yehuda HaNasi 
cited on 50b, and it is apparently the opinion of the tanna 
of the mishna as well. They hold that the exploited party 
has the right to nullify the transaction if he so chooses, or to 
demand payment of the sum of the discrepancy if he pre- 
fers. According to Rabbi Natan, if the disparity is one-sixth 
the transaction takes effect, and he must return the sum of 
the exploitation (Rosh; Talmid Rabbeinu Peretz; see Meiri). 


Is there a waiver — ann xm: Both the early and later 
commentaries discuss Whether one who exploits another 
violates a prohibition when the disparity is less than one- 
sixth, or whether there is no concern at all when the dispar- 
ity is minimal and it is not classified as exploitation (see 
Sefer HaHinnukh). The Ramban holds that one violates a 
prohibition even if the disparity is less than one-sixth, and 
even if it amounts to one peruta. Some add that according 
to this opinion one should be liable to return the sum of a 
disparity even when it is less than one-sixth. Others com- 
ment that the assumption is that the exploited party waives 
the payment after the fact (Minhat Hinnukh; Imrei Bina). 


The Sages assumed - 71920: Why would these Sages 
understand the mishna in a manner that would lead to 
such a significant practical halakhic difference between 
the opinion of the Rabbis and that of Rabbi Tarfon? Some 
explain that since the statement of Rabbi Tarfon is formu- 
lated in a structure parallel to that of the Rabbis, it is reason- 
able to assume that they each hold the same opinion in 
their respective statements (Shita Mekubbetzet). 


It is due to that reason that they reverted — 937 Dwn 
yum: Although the Gemara states that the explanation of 
the dispute between the Rabbis and Rabbi Tarfon would 
explain only why the merchants of Lod reverted to fol- 
lowing the opinion of the Rabbis, in fact it would also 
account for their initial decision to follow the opinion of 
Rabbi Tarfon (Ritva). 
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NOTES 


and according to Rabbi Tarfon too, there is a waiver of the dispar- 
ity ofless than one-third and the transaction is finalized immediately, 
why did they revert to following the statement of the Rabbis? In 
that case, the ruling of Rabbi Tarfon would be preferable for them, 
as that which the Rabbis deem exploitation, i.e., a discrepancy of 
one-sixth, is waived according to Rabbi Tarfon. 


The Gemara rejects this proof: Do you maintain that the legal status 
of a disparity of less than one-third" according to the opinion of 
Rabbi Tarfon is like the legal status of a disparity of less than one- 
sixth according to the opinion of the Rabbis? No, the legal status 
of a disparity ranging from one-sixth until one-third according 
to the opinion of Rabbi Tarfon is like the legal status of a disparity 
of one-sixth” itself according to the opinion of the Rabbis, and 
the exploited party receives the sum of the exploitation in return. 
The Gemara asks: If so, for what reason did the merchants of 
Lod rejoice initially? They gained nothing relative to the ruling of 
the Rabbis. 


Resolve, based on this difficulty, the dilemma raised below, and 
conclude that in cases of nullification of the transaction according 
to the Rabbis, one may always renege on the transaction. Therefore, 
the reaction of the merchants of Lod is understandable, as, since 
Rabbi Tarfon said to them that a disparity between one-sixth and 
one-third is merely exploitation, they rejoiced, as this would mean 
that the buyer has only the time it takes to show the merchandise to 
a merchant or a relative to renege. When he said to them that the 
exploited person can renege on the transaction for the entire day, 
they reverted to following the statement of the Rabbis. 


The Gemara explains why the dilemma is resolved: As, if it enters 
your mind to say that nullification of the transaction according to 
the Rabbis is limited to only within the time that it takes for the 
buyer to show the merchandise to a merchant or to his relative, for 
what reason did they rejoice over the ruling of Rabbi Tarfon? His 
ruling did not enable them to sell the merchandise at a higher price 
than the ruling of the Rabbis did. The Gemara rejects this proof: 
They initially rejoiced over the case of a disparity of one-sixth itself, 
as according to Rabbi Tarfon there is a waiver of the disparity, and 
according to the Rabbis it is exploitation. 


§ The Gemara cites the dilemma referenced above. A dilemma was 
raised before the Sages: With regard to nullification of the trans- 
action" according to the Rabbis, may one always renege on the 
transaction? Or perhaps he can renege only within the time that it 
takes him to show the merchandise to a merchant or to his relative. 
And if you say that the transaction is nullified only within the time 
that it takes him to show the merchandise to a merchant or to his 
relative, what difference is there between a disparity of one-sixth 
and a disparity of greater than one-sixth? The Gemara answers: 
There is a difference, as in the case of a disparity of one-sixth, only 
the one who was exploited can renege on the transaction, while in 
the case where the disparity is greater than one-sixth, both can 
renege on the transaction. 


Do you maintain that the status of a disparity of less than 
one-third, etc. - ^3) won nina ma "1: The Gemara rejects 
this understanding, based on its general approach that it is 
preferable to minimize the scope of disputes between differing 
opinions. Based on the Gemara's new explanation, the differ- 
ences between the opinions of Rabbi Tarfon and the Rabbis are 
less pronounced (Shita Mekubbetzet). 


A disparity ranging from one-sixth until one-third. ..is like a 
disparity of one-sixth — mins... “Y: According to 
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this understanding, when Rabbi Tarfon cites the case of a dis- 


parity of one-third he is not establishing a minimum disparity 
for exploitation. Rather, he extends the limits of exploitation 
beyond those established by the Rabbis and determines that 
the disparity that constitutes exploitation ranges from one-sixth 
to one-third (Talmid Rabbeinu Peretz). 


A dilemma was raised. ..with regard to nullification of the 


transaction — npn brea... wa: Both the early and later com- 
mentaries discuss the relationship between the various dilem- 


mas raised. Some maintain that this dilemma with regard to 
nullification of the transaction actually precedes the dilemma 
cited earlier, both essentially and chronologically (Responsa 
Divrei Rivot). Others contend that the Gemara raises this 
dilemma in an effort to resolve the previous, unresolved one 
(Ritva). Rashi indicates that the two dilemmas do not share 
common assumptions with regard to whether in a disparity of 
less than one-sixth there is immediate waiver, and with regard 
to the relationship between a disparity of one-sixth and a dis- 
parity of less than one-sixth. 
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The Gemara returns to discuss the dilemma: What is the halakha? 
The Gemara suggests: Come and hear a resolution of the dilemma 
from the mishna: The merchants of Lod reverted to following the 
statement of the Rabbis. Granted, if you say that one can claim 
nullification of the transaction according to the Rabbis only 
within the time that it takes the buyer to show the merchandise 
to a merchant or to his relative, and according to Rabbi Tarfon 
one can do so for the entire day, it is due to that reason that they 
reverted to following the statement of the Rabbis. But if you say 
that one can claim nullification of the transaction according to 
the Rabbis and always renege on the transaction, why did they 
revert to following the statement of the Rabbis? In that case, the 
ruling of Rabbi Tarfon is preferable for them, as he deems such 
a disparity exploitation and rules that one can claim nullification 
of the transaction for the entire day and no more, which is more 
beneficial to the merchant. 


The Gemara answers: Nullification of the transaction is un- 
common, and therefore the merchants of Lod did not take that 
into consideration when calculating which ruling was most 
advantageous. 


The Gemara cites the halakhic resolutions of these dilemmas. Rava 
said: The halakha is that if the disparity is less than one-sixth, 
the merchandise is acquired immediately. If the disparity is 
greater than one-sixth, either party can demand nullification of 
the transaction. If the disparity is precisely one-sixth, the buyer 
has acquired the merchandise, and the one who benefited from 
the exploitation returns the sum gained by the exploitation." And 
one may claim both this, nullification of the transaction, and that, 
return of the sum gained, only within the time that it takes to 
show the merchandise to a merchant or to his relative." 


The Gemara comments: It is taught in a baraita in accordance 
with the opinion of Rava: In cases of exploitation, ifthe disparity 
is less than one-sixth, the merchandise is acquired immediately. 
If the disparity is greater than one-sixth, the transaction is 
nullified. If the disparity is precisely one-sixth, the buyer has 
acquired the merchandise, and the one who benefited from the 
exploitation returns the sum gained by the exploitation. This 
is the statement of Rabbi Natan. Rabbi Yehuda HaNasi says: 
In a case where the seller was exploited, the seller is at an advan- 
tage. If he wishes, he reneges on the transaction and says to the 
buyer: Give me my merchandise, or he can say: Give me the sum 
that you gained by exploiting me. And one may claim both this, 
nullification of the transaction, and that, return of the sum gained, 
only within the time that it takes to show the merchandise to a 
merchant or to his relative. 


§ The mishna teaches: Until when is it permitted for the buyer 
to return the item? He may return it only until a period of time 
has passed that would allow him to show the merchandise to a 
merchant or to his relative. Rav Nahman says: The Sages taught 
this halakha only with regard to a buyer, but a seller may always 
renege on the transaction." The Gemara suggests: Let us say 
that the mishna supports his opinion, as the merchants of Lod 
reverted to following the statement of the Rabbis. Granted, if 
you say that a seller may always renege on a transaction, 


NOTES 


HALAKHA 


The time to claim exploitation and nullification of the 
transaction — npa bien TKK Pt: The halakha of exploita- 
ion applies when the disparity between price and value 
is one-sixth. When the disparity is greater than one-sixth, 
he transaction is nullified. How long after the sale can one 
demand repayment of the sum of the disparity or nullify the 
ransaction? He may do so within the amount of time that 
would enable him to show the merchandise to a merchant 
or to his relative. Once that period has elapsed he can no 
onger demand repayment or nullify the transaction, in 
accordance with the ruling of Rava (Shulhan Arukh, Hoshen 
Mishpat 227:7). 


A seller may always renege on the transaction - 131 
win obiyd: Only a buyer is limited in the amount of time 
after a sale when he can demand repayment of the dis- 
crepancy or nullify the transaction. Since the merchandise 
is in his possession wherever he goes, he can show it to 
others to ascertain its value at his convenience. By contrast, 
the seller no longer has the merchandise in his possession, 
and consequently he must wait until he comes across a 
similar item in order to determine its value. Therefore, he 
may always demand repayment for exploitation or nullify 
the transaction. If the transaction involved a standard item 
with a consistent market price, he can renege on it only 
until an amount of time has passed wherein he could have 
ascertained the price. Likewise, if it is discovered that the 
seller had previous experience with merchandise similar 
to the sale item, and he was aware of the disparity and 
did not demand repayment, he can no longer demand 
repayment, as he is considered to have waived the right to 
receive repayment at the time of the sale (Shulhan Arukh, 
Hoshen Mishpat 227:8). 


The buyer has acquired the merchandise and the one who 
benefited returns the sum gained by the exploitation — 
TRIK WIN mp: The authorities discuss this passage at 
length. Does the term: Acquired, in this context mean, as Rashi 
explains, that the transaction takes effect even if one of the 
parties reneges on the transaction? Or does it mean that the 
transaction takes effect only if the exploited party chooses, and 
if he does not the transaction is nullified? They also discuss 
the matter of flawed merchandise. According to the Rambam, 


even if the disparity due to flawed merchandise was less than 
the measure of exploitation, a flaw is comparable to a factor that 
can be determined precisely, e.g., number, weight, or measure, 
and therefore the transaction is nullified. In general, the com- 
mentaries discuss whether the option to nullify a transaction is 
the exclusive prerogative of the exploited party, or whether the 
party guilty of exploitation can opt to nullify the transaction as 
well (see Ra’avad and Meiri). 


A seller may always renege on the transaction — hiyd in 
vin: The word: Always, is not meant in a literal sense, as he too 
is limited; he may renege only until he ascertains the value of 
the item that he sold. The term: Always, is relative in this context 
and means that there is no fixed interval from the outset (Rif). 
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NOTES 


It is rare for them to err — ot maw xb: Both the early 
and the later commentaries ask: According to the initial 


understanding that even those merchants are apt to err, 


why did they initially rejoice? They answer that their main 
concern was with regard to the validity of the sale. As 
long as the transaction is not nullified, they benefit (see 
Rashba and Ritva). 


There is no exploitation for a homeowner — Tait p 
man byah: The commentaries disagree wit regard to 
whether this statement refers specifically to a disparity of 
precisely one-sixth. According to the Rosh, nullification 
of the transaction for a greater disparity applies even in 
a purchase from a homeowner, while the Rashba and 
the Ritva maintain that even nullification in a case where 
the disparity is greater than one-sixth is not in effect in 
purchases from homeowners. The Rosh and Rashba do 
agree that if the homeowner is exploited he can claim 
repayment. Others rule that even if the homeowner was 
the exploited party the halakhot of exploitation do not 
apply, as the assumption is that a homeowner is intimately 
familiar with his possessions, and even if he decided to sell 
a possession for significantly less than its value, he cannot 
collect repayment (Ri Migash; Ramban; Meiri). 


LANGUAGE 


Strips [varshekhei] — ‘v1; Apparently from the Persian 
warsak, meaning belt. 
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it is due to this reason that they reverted to following the statement 
of the Rabbis, as the sellers were in any event able to renege at any 
point, while Rabbi Tarfon extended the period during which the 
buyers could renege on the transaction. 


But if you say that the legal status of a seller is also limited like 
that of a buyer in terms of the period of time during which he 
may renege, what difference is there to the merchants? Just as 
the Sages instituted an ordinance on behalf of a buyer enabling 
him to renege on the transaction, so too, the Sages instituted an 
ordinance on behalf of a seller. If the time afforded to the seller is 
equal to the time afforded to the buyer, the fact that Rabbi Tarfon 
extended this time would not be a reason for the merchants to revert 
to following the opinion of the Rabbis, as there is a benefit and a 
loss for the merchants according to both opinions. 


The Gemara answers: With regard to the merchants of Lod, it is 
rare for them to err," and therefore they preferred limiting the 
period during which the buyer could renege over extending the 
period during which they themselves could renege. 


The Gemara relates: The landlord of Rami bar Hama? sold a 
donkey and erred in fixing its price. Rami bar Hama encountered 
him and noticed that he was sad. Rami bar Hama said to him: Why 
are you sad? The landlord said to him: I sold a donkey and I erred 
in fixing its price. Rami bar Hama said to him: Go and renege on 
the transaction. The landlord said to him: I have waited more than 
the period of time that it takes for me to show the merchandise to 
a merchant or to my relative. Rami bar Hama sent the landlord 
before Rav Nahman for a ruling and Rav Nahman said to him: The 
Sages taught this halakha only with regard to a buyer, but a seller 
may always renege on a transaction. 


The Gemara asks: What is the reason for this? The Gemara explains: 

A buyer has his merchandise in his possession; therefore, any- 
where that he goes he shows it to those familiar with the market 

price and they tell him whether he erred or whether he did not 

err. A seller, who does not have his merchandise in his possession, 
can ascertain the market price only when merchandise like his 

merchandise happens to come before him, and only then will he 

know whether he erred or whether he did not err. 


§) The Gemara relates: There was a certain man who had silk strips 
[varshekhei|]' to sell. He announced that he was selling them for 
six ma'a, and they were worth five ma'a, and if they would give him 
five and a half maa, he would take it and sell the silk. This man, i.e., 
a potential buyer, came and said to himself: If I give him five and 
a half ma'a, it is a case of a waiver, and I will not be entitled to 
recover the difference. I will give him six ma'a and claim from him 
by law the return of the sum gained by the exploitation. He did so. 
The case came before Rava, who said to him: The Sages taught 
this halakha of exploitation only with regard to one who buys 
merchandise from a merchant, but one who buys merchandise 
from a regular homeowner does not have a claim of exploitation 
against him." 


PERSONALITIES 


Rami bar Hama - xan 33 27; Rami bar Hama was a fourth- 
generation Babylonian amora, a student of Rav Hisda, and a 
study partner of Rava. He and his brother Rav Ukva bar Hama 
married the daughters of Rav Hisda. In a story related in the 
Gemara, Rava and Rami bar Hama visited Rav Hisda and saw 
his young daughter sitting on his lap. Rav Hisda playfully asked 
her which of the Torah scholars she would prefer marrying. 
The girl diplomatically answered that she'd like to marry both, 
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whereupon Rava responded that he would defer to his colleague. 
Ultimately, the daughter married Rami bar Hama, and after he 
died, she married Rava (Bava Batra 12b). 

Rami bar Hama was known for his sharp intellect and sought 
to resolve all dilemmas posed to him by employing logical rea- 
soning rather than by seeking to cite proof from the Mishna and 
baraitot. The amora Ameimar was the son of Rami bar Hama’s 
daughter. 
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The Gemara relates a similar incident: There was a certain man 
who was holding jewelry to sell. He announced that he was selling 
it for sixty ma'a, and it was worth fifty ma'a, and if they would 
give him fifty-five maa, he would take it and sell the jewels. This 
man, i.e., a potential buyer, came and said to himself: If I give him 
fifty-five maʻa, it is a case of a waiver, and I will not be entitled to 
recover the difference. I will give him sixty ma'a and claim from him 
by law the return of the sum gained by the exploitation. He did so. 
The case came before Rav Hisda, who said to him: The Sages taught 
this halakha of exploitation only with regard to one who buys 
merchandise from a merchant, but one who buys merchandise 
from a regular homeowner does not have a claim of exploitation 
against him. 


Rav Dimi said to Rav Hisda: The ruling is correct. And likewise, 
Rabbi Elazar said: The ruling is correct. The Gemara asks: But 
didn’t we learn in the mishna that follows: Just as the halakhot of 
exploitation apply to a layman [lahedyot],' so do the halakhot of 
exploitation apply to a merchant? Who is the layman to whom the 
mishna is referring? Is he not a regular homeowner as opposed to a 
merchant? Rav Hisda said: That mishna is referring to simple linen 
garments [tzadriyyata],' which the homeowner crafts expressly 
for sale. But with regard to vessels and garments designed for the 
personal use of a homeowner, which are important to him, he 
sells them only to receive extra money," as people are generally 
hesitant to part with their belongings. Therefore, when purchasing 
an item from a homeowner, a buyer must consider the likelihood 
that his asking price is greater than the item’s actual worth. 


MIS HN A Both the buyer and the seller are subject 


to the halakhot of exploitation. Just as the 
halakhot of exploitation apply to a layman, so do the halakhot of 
exploitation apply to a merchant. Rabbi Yehuda says: There is 
no exploitation for a merchant, as he is an expert in the market 
price of merchandise. The one upon whom the exploitation was 
imposed has the advantage. If he wishes, he can say to the other: 
Give me back my money and nullify the transaction, or he can say: 
Give me back the sum that you gained by exploiting me. 
G E M A The Gemara asks: From where are these 
matters derived," that both the buyer and 
the seller are subject to the halakha of exploitation? As the Sages 
taught concerning the verse: “And if you sell to your colleague an 
item that is sold, or acquire from your colleague's hand, you shall 
not exploit his brother” (Leviticus 25:14). I have derived only a case 
where a buyer was exploited. From where do I derive that the 
halakha is the same in a case where the seller was exploited? The 
same verse states: “Or acquire from your colleague's hand, you shall 
not exploit his brother.” 


The Gemara comments: And it was necessary to write the prohibi- 
tion against exploitation with regard to a buyer, and it was necessary 
to write the prohibition against exploitation with regard to a seller. 
As, had the Merciful One written this prohibition only with regard 
to a seller, one would conclude that it is prohibited for him because 
he is certain’ of the value of his merchandise, but with regard to a 
buyer, who is not certain of the value of the seller’s merchandise, 
say that the Merciful One did not render it prohibited for him to 
engage in exploitation with the verse “You shall not exploit.” 


From where are these matters derived, etc. - 13) on n: 
Ostensibly, the verses that deal with exploitation explicitly referto 
both the seller and the buyer. Nevertheless, since they refer only 
to the sale of land until the Jubilee Year and not to transactions in 


NOTES 
Because he is certain - mb mp7 Own: Rashi explains that since 
the seller completed the transaction, he knows the precise scope 
of his profits and his losses, as opposed to others who ascertain 
the value of the merchandise only later. 


general, it was necessary to cite the verses and underscore their 


inclusive nature in context (Masat Aharon). 


LANGUAGE 


Layman [hedyot] — virt: The root of this word is the 
Greek istwtn¢g, idiotés, whose fundamental meaning is a 
common person who does not hold any office. The term 
typically appears in the Talmud as part of a compound 
noun, e.g., kohen hedyot, an ordinary priest as opposed 
to the High Priest, and in reference to a common person 
or layman as opposed to one with special status or skills 
or one imbued with sanctity. 


Simple linen garments [tzadriyyata] — xn v1¥: From 
the Middle Persian čādūr, meaning veil. Rashi translates 
it as simple linen garments. 


HALAKHA 


One who purchases from a homeowner -byan npiba 
mam: The halakhot of exploitation do not apply to a 
homeowner selling his belongings, as it is known that 
he would agree to sell his belongings only for a price 
greater than their intrinsic value. Some authorities assert 
that it is only the halakhot of one-sixth that do not apply 
to homeowners but not nullification of the transaction 
(Shulhan Arukh, Hoshen Mishpat 227:23-24). 
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HALAKHA =—W¥-—W——___—_- 
The buyer and the seller with regard to exploitation — np 
TRÄNI WİN: It is prohibited for either a buyer or seller to 
exploit another in commercial transactions (Shulhan Arukh, 
Hoshen Mishpat 227:1). 


Exploitation for a merchant - a TKK: The halakhot of 
exploitation apply to a merchant just as they do to anyone else, 
and one does not say that due to his expertise no one exploits 
him (Shulhan Arukh, Hoshen Mishpat 227:14). 
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And had the Merciful One written this prohibition only with 

regard to a buyer, one would conclude that it is prohibited for 

him because he acquires the item and he benefits from his 

purchase, as people say: If you purchased an item, you acquired 

a durable item for yourself. But with regard to a seller, who 

loses from the sale, as people say: One who sells an item loses, 
say that the Merciful One did not render it prohibited for him 

to engage in exploitation with the verse “You shall not exploit.” 
Therefore, it was necessary for the Torah to write this prohibition 

with regard to both parties to the transaction." 


§ The mishna teaches that Rabbi Yehuda says: There is no 
exploitation for a merchant." The Gemara expresses surprise 
at this statement: Due to the fact that he is a merchant, he is 
not subject to the halakhot of exploitation? Anyone could arrive 
at a mistaken assessment of the value of merchandise. 


Rav Nahman says that Rav says: It is with regard to a merchant 
who is a trader, who buys and sells merchandise, that they taught 
the halakha. What is the reason that he is not subject to the 
halakhot of exploitation according to Rabbi Yehuda? He knows 
how much his merchandise is worth, and he waives the sum of 
the disparity between the value and the price for the buyer. And 
the reason why he sells the merchandise in that manner, knowing 
that he is selling it for less than its value, is due to the fact that 
other merchandise happens to become available to him and 
he needs the money to purchase that item. 


The Gemara asks: But now, in any event, he retracts from 
the transaction, indicating that he did not waive the sum of the 
disparity. Rav Ashi said: What is the meaning of: There is no 
exploitation for a merchant? He is not subject to the principles 
of exploitation at all, as even if the disparity is less than the 
measure of exploitation, i.e., less than one-sixth, he may renege 
on the transaction. Since his entire livelihood is based on the 
slight profit margin that he earns from each transaction, he does 
not waive even that sum. The Gemara comments: It is taught 
in a baraita in accordance with the opinion of Rav Nahman: 
Rabbi Yehuda says: There is no exploitation for a merchant, 
because he is expert in these matters. 


§ The mishna teaches: The one upon whom the exploitation 
was imposed has the advantage. If he wishes, he can say to the 
other: Give me back my money and nullify the transaction, or he 
can say: Give me back the sum that you gained by exploiting me. 
The Gemara asks: Whose opinion is expressed in the mishna? 
It is neither the opinion of Rabbi Natan nor the opinion of 
Rabbi Yehuda HaNasi. 


The Gemara explains: If it is the opinion of Rabbi Natan, in 
the mishna the tanna teaches: Ifhe wishes, he can say: Give me 
back my money and nullify the transaction, or he can say: Give 
me back the sum that you gained by exploiting me. And in the 
baraita (sob) Rabbi Natan does not teach: If he wishes, indi- 
cating that the transaction takes effect regardless of his wishes. 
And if it is the opinion of Rabbi Yehuda HaNasi, in the mishna 
the tanna teaches the halakha with regard to the buyer, and 
in the baraita Rabbi Yehuda HaNasi teaches: In a case where 
the seller was exploited, the seller is at an advantage, apparently 
to the exclusion of the buyer. 


The Gemara presents a mnemonic’ device for the Sages who 
discussed this difficulty: Zayin, referring to Rabbi Elazar; beit, 
referring to Rabba; reish, referring to Rava; shin, referring to 
Rav Ashi. 


Mnemonic - p3: Because the Talmud was studied orally 
for many generations, mnemonic devices were sometimes 


BACKGROUND 


employed to help individuals remember a series of halakhot 
and the order in which they were taught. 
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Rabbi Elazar says: Concerning this halakha of exploitation in the 
mishna, I do not know who taught it," as it does not correspond 
to the opinion of any of the Sages. Rabba said: Actually, the mishna 
is the opinion of Rabbi Natan, and emend and teach that Rabbi 
Natan stated in the baraita as well: If he wishes. Rava said: Actu- 
ally, the mishna is the opinion of Rabbi Yehuda HaNasi, and the 
ruling that Rabbi Yehuda HaNasi omits in the mishna he expli- 
cates in the baraita. The mishna and the baraita are complementary. 
Rav Ashi said: The language of the mishna is also precise, as the 
tanna teaches: Both the buyer and the seller, and then he proceeds 
to elucidate the halakha of the buyer. Learn from it that the tanna 
indeed omitted the halakha of the seller, but he did not exclude the 
seller from the halakha. The Gemara affirms: Learn from it that this 
is the case. 


§ It was stated that there is a dispute among amora’im. With regard 
to one who says to another: I will be party to this sale on the condi- 
tion that you have no claim of exploitation against me," even if 
you are exploited, Rav says: The exploited party has a claim of 
exploitation against him, and Shmuel says: He does not have a 
claim of exploitation against him. The Gemara suggests: Let us say 
that Rav stated his opinion in accordance with the opinion of 
Rabbi Meir, and Shmuel stated his opinion in accordance with 
the opinion of Rabbi Yehuda. 


This is as it is taught in a baraita: With regard to one who says to a 
woman: You are hereby betrothed to me on the condition that 
you do not have a claim against me for food, clothing, and conju- 
gal rights that a husband is obligated to provide his wife by Torah 
law, she is betrothed to him and his condition is void; this is the 
statement of Rabbi Meir, who maintains that a person cannot 
stipulate a condition that negates obligations by Torah law. And 
Rabbi Yehuda says: In monetary matters, as opposed to personal 
obligations, one’s condition is in effect." 


The Gemara refutes this parallel. Rav could have said to you: I 
stated my opinion even in accordance with the opinion of Rabbi 
Yehuda, as Rabbi Yehuda states his opinion that a stipulation is 
valid in monetary matters only there, where a woman knows that 
she is entitled to food and clothing but waives her rights to them. 


But here, where he says: On the condition that you have no claim 
of exploitation against me, does the other party know that there will 
be exploitation so that he will consciously waive his rights" to claim 
compensation in the event that there is? He believes that perhaps 
there will be no exploitation at all. 


And Shmuel says: I state my opinion even in accordance with the 
opinion of Rabbi Meir, as Rabbi Meir states his opinion only there, 
in the case of betrothal, where the husband definitely abrogates 
Torah law with his condition. But here, who says that either party 
to the sale will abrogate any Torah law?" 


NOTES 
| do not know who taught it — ARIY 1 YT yw: In 
other words, this is a third, novel opinion of unknown 
authorship, as it does not appear elsewhere (Ritva). 
Rashi in Yevamot 27b explains that the Gemara is say- 
ing that an opinion that is not attributable is probably 
corrupted and unreliable. 


In monetary matters his condition is in effect - 1274 
0? ixan Pia: It is stated in the Jerusalem Talmud 
that a woman can even relinquish her rights to con- 
jugal relations and that when Rabbi Yehuda referred 
to conditions that do not involve monetary matters 
it was concerning a situation where one betroths a 
woman on the condition that she will not require a 
bill of divorce or that she will be exempt from levirate 
marriage. 


HALAKHA 


On the condition that you have no claim of exploita- 
tion against me - TXIN by P pry nn by: If one 
says to another: | will sell this to you on the condition 
hat you have no claim of exploitation against me, 
he halakhot of exploitation apply nevertheless. This 
is true all the more so if he says: On the condition 
hat the transaction is not subject to the halakhot of 
exploitation, as he thereby directly abrogates a Torah 
aw (Sma). If the seller explicitly notifies the buyer, e.g., 
he seller says to the buyer: This item that you are buy- 
ing for two hundred is worth only one hundred, or the 
ike, and the buyer waives his claim of exploitation, 
he latter cannot later reconsider and claim that he 
was exploited, in accordance with the conclusion of 
Rava and the baraita (Shulhan Arukh, Hoshen Mishpat 
2327:21). 


One who betroths a woman and exempts himself 
from marital obligations — jaxy Wid nwy wpn 
pew niai: If a man says to a woman: Agree to 
become betrothed to me on the condition that you 
ave no claim of food, clothing, and conjugal rights 
against me, his condition takes effect with regard to 
he monetary matters, i.e., food and clothing, but not 
with regard to her conjugal rights. The reason is that 
one can stipulate a condition that negates obliga- 
ions by Torah law only in monetary matters but not 
in other matters, in accordance with the opinion of 
Rabbi Yehuda in his dispute with Rabbi Meir (Shulhan 
Arukh, Even HaEzer 38:5). 


NOTES 


Does the other party know there will be exploitation so that 
he will waive his rights -bma yp na: The Ramban maintains 
that this is unrelated to the matter of stipulating a condition 
that negates obligations by Torah law, as a waiver never takes 


effect when a person is unaware of that which he is waiving. 


By contrast, the Riva maintains that this applies specifically in 


the case of a stipulation that negates obligations by Torah law, 


as, if one specifies a particular sum or if he is aware of a defined 


item that he is waiving, he is waiving the right to the payment 
to which he is entitled, and it is permitted. By contrast, a waiver 
that is stated without one's specifying the object of that waiver 


runs counter to the very essence of exploitation by Torah law, 


and one cannot stipulate a condition that negates obligations 
by Torah law (see Birkat Shmuel). 


Who says that either party will abrogate any Torah law — 
YA WY XP W n: The Ramban writes that even in the case 
of a loan in the Sabbatical Year, where there is a dispute with 
regard to a similar stipulation, one could assert that the stipula- 
tion: On the condition that the Sabbatical Year will not abrogate 
the loan, is not necessarily a condition that negates an obliga- 
tion by Torah law, as the borrower can opt to repay the loan 
before the conclusion of the Sabbatical Year. 
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NOTES 


Rav Anan says — 433 37 Wax: The Torat Hayyim notes 
hat Rav Anan’s statement is unrelated to the previous 
discussion and appears to interrupt the discussion in the 
Gemara. Some early commentaries maintain that from 
Rav Anan’s statement it is clear that Shmuel’s opinion is 
not in accordance with the opinions of both tanna‘im. 
Rather, he holds in accordance with the opinion of Rabbi 
Yehuda. This corresponds with Abaye's conclusion cited 
ater (Ran). 


One who conducts business on faith — jniam Kwiz 
maxa: The reference here is to a case where one 
acquires merchandise at a given price, and when he 
sells it, he informs the buyer that he is adding to the 
price a particular sum or percentage of the amount he 
paid for it. In that case, even if the price is significantly 
higher than the value of the item, the buyer cannot claim 
that he was exploited, as the sale was based not on the 
presumed value of the merchandise but on faith (Rab- 
beinu Hananel; Ramban; see Rashi). 


The merchandise of inferior quality on faith - yan 
maxa: The reference here is to a case where one 
purchased a quantity of items of differing quality at a 
fixed price per unit, e.g., ten items for ten dinars. He 
then wants to sell these items to someone else. The 
baraita is teaching that he may not sell the inferior items 
at the price of one dinar per item while charging the 
actual value for the higher-quality items, as this would 
constitute exploitation. Rather, he must either sell all the 
items for one per-item price, or sell each item according 
to its market value (Tosafot Rabbeinu Peretz; see Rashi). 


How does one conduct business on faith - 177 1¥*D 
TANI pA KWI: One who conducts business on faith 
may not sell items of inferior quality on faith and those 
of superior quality based on their value. Instead, he must 
sell them all on faith. He calculates the sum that he paid 
for the merchandise and adds his expenses, e.g., ship- 
ping, lodging, etc., and the profits, per the agreement 
between the parties (Shulhan Arukh, Hoshen Mishpat 
227:28). 


HALAKHA 


One who conducts business on faith — nian Kwian 
TXA: In a case where the seller says to the buyer: | 
bought this item for this price and | am making this 
much profit from its sale, neither the buyer nor the seller 
can claim that he was exploited (Shulhan Arukh, Hoshen 
Mishpat 227:27 and Shakh there). 
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BAVA METZIA : PEREK IV : 51B : :&1477 p15 


Rav Anan says: This matter was explained to me personally by 

Mar Shmuel. In the case of one who says to another: I will be party 

to this sale on the condition that you have no claim of exploitation 

against me, the other party does not have a claim of exploitation 

against him, as one can waive his rights to compensation for the 

exploitation that he suffered. But if one said: I will be party to this 

sale on the condition that it is not subject to the halakhot of exploi- 
tation, it is subject to the halakhot of exploitation, as in this case it 

is directly counter to Torah law. 


The Gemara raises an objection from a baraita: In the case of 
one who conducts business on faith;“" and in the case of one 
who says to another: I will be party to this sale on the condition 
that you have no claim of exploitation against me, the exploited 
party does not have a claim of exploitation against the one who 
exploited him. According to Rav, who said: I stated my opinion 
even in accordance with the opinion of Rabbi Yehuda, in accor- 
dance with whose opinion is this baraita, as pursuant to that state- 
ment, even Rabbi Yehuda holds that in cases of exploitation one 
cannot stipulate counter to that which is written in the Torah? 


Abaye said: Based on this proof from the baraita it is clear that Rav 
stated his opinion in accordance with the opinion of Rabbi Meir, 
and that Shmuel stated his opinion in accordance with the opinion 
of Rabbi Yehuda, and this baraita expresses the opinion of Rabbi 
Yehuda. 


Rava said: It is not difficult, as there is a distinction between the 
cases. Here, in this baraita, the tanna is speaking in a case where 
the condition is stated in an ordinary case, where it is not stated 
explicitly that the price paid is not the market value. In that case, 
Rav says that Rabbi Yehuda holds that the condition is void. There, 
where Rabbi Yehuda would uphold the condition, the tanna is 
speaking in a case where the exploitation is explicit, i.e., both parties 
know that the price paid is not the market value. 


This is as it is taught in a baraita: In what case is this statement 
said? It is in an ordinary case, but in a case where the exploitation 
is explicit, e.g., in the case of a seller who said to the buyer: Con- 
cerning this item that I am selling to you for two hundred dinars, 
I know about it that it is worth only one hundred dinars, and Iam 
selling it on the condition that you have no claim of exploitation 
against me, the buyer has no claim of exploitation against him. 
And likewise, in the case of a buyer who said to the seller: Con- 
cerning this item that I am buying from you for one hundred 
dinars, I know about it that it is worth two hundred dinars, and I 
am buying it on the condition that you have no claim of exploita- 
tion against me, the seller has no claim of exploitation against him. 


Apropos the mention of one who conducts business on faith, the 
Gemara cites a baraita that teaches several halakhot concerning such 
an arrangement. The Sages taught: When selling merchandise that 
one purchased in bulk, one who conducts business on faith may 
not calculate the price of the merchandise of inferior quality on 
faith’ and the price of the merchandise of superior quality at their 
market value. Rather, he has two options: Either the price of both 
this merchandise and that merchandise must be calculated on faith, 
or the price of both this merchandise and that merchandise must 
be calculated at their market value. 


The baraita continues: And the buyer gives the seller the payment 
for the money he spent in hiring a porter, the payment for the 
money he spent in hiring a camel driver if necessary, and the pay- 
ment for the lodgings he used during the time of the transaction. 
These expenses had been borne by the seller, so it is not exploitation 
if he recovers them by charging the buyer. But as for the seller’s own 
wages, i.e., payment for the time he spent engaging in the trans- 
action, he does not take his own wages, as the one from whom he 
purchased the merchandise already gave him his full wages." 
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The Gemara asks: With regard to his wages in full, from where 
did he give that to him? With what was he paid by the one from 
whom he purchased the merchandise? The Gemara responds: Rav 
Pappa said: This is referring to sellers of inexpensive garments, 
where the one from whom he purchases the merchandise gives 
four additional units for each one hundred units purchased, and 


that functions as payment for his efforts." 
How much can the sela coin be eroded" 


MI SHN through usage, and its use in a transaction 


at its original value will still not constitute exploitation? Rabbi 
Meir says: The accepted depreciation is four issar, which is a rate 
of one issar per dinar, or one twenty-fourth of a dinar. And Rabbi 
Yehuda says: The accepted depreciation is four pundeyon," which 
is a rate of one pundeyon per dinar, or one-twelfth of a dinar. And 
Rabbi Shimon says: 


NOTES 


How much can the sela coin be eroded — yooa XI mad 
mon: The reference here is not to a coin whose value is dimin- 
ished due to forgery or a flaw but to one that was subject to 
erosion from usage (Meiri). Coins in the time of the mishna 
were minted from precious metals, and their value was in 
accordance with their weight. Metal coins experience erosion 
over time through usage. A coin with minor erosion through 
usage is essentially indistinguishable from a newly minted coin, 
but after a certain amount of erosion, it has lost enough of its 
weight to be considered a significant decrease. The Rambam 


writes that there is another case of exploitation involving coins, 
where one exchanges coins with another at the incorrect rate 
of exchange. 


Issar and pundeyon — 391 IDX: The reason the tanna does 
not state this halakha in terms of sela and ma‘a, as was the case 
in previous mishnayot in this chapter; and the reason even 
Rabbi Shimon stated the calculation in terms of pundeyon, is 
that these were the coins in circulation, while the others were 
less commonly used (Rosh). 
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The accepted depreciation is eight pundeyon, which is a rate of two 
pundeyon per dinar, or one-sixth of a dinar. 


The mishna continues: Until when is it permitted for one to return 
a worn coin" once he realizes that it is defective? In the cities 
[bakerakim],‘ one may return it only until a period of time has 
passed that would allow him to show it to a money changer, who 
is an expert in matters of coins. In the villages, where there is no 
money changer, one may return it only until Shabbat eves, when 
people purchase their Shabbat needs. Although these are the limits 
of how much a coin must be eroded in order for there to be exploita- 
tion, if the one who gave the coin to the aggrieved party recognized 
it, he must accept it back from him even after twelve months have 
passed no matter how little the erosion affected its value. And he 
has only a grievance against him, as the Gemara will explain. 


And one may give the slightly eroded coin for use in the desacral- 
izing of second-tithe produce and he need not be concerned, as 
one who would refuse to accept a slightly eroded coin is merely a 
miserly soul, while the coin is in fact valid for any use. 

And the Gemara raises a contradiction to 


GEMA the mishna from a baraita in which the 


same measures of depreciation are enumerated, as in that baraita 
those measures are introduced with the question: How much must 
the sela coin be eroded so that its use in a transaction at its original 
value will constitute exploitation? That is diametrically opposed 
to the mishna. 


HALAKHA 


How much can the sela be eroded - mpy yoo KINTA: 
The halakhot of exploitation apply to coins as well, and 
the measure of exploitation is one-sixth. Therefore, it is 
considered exploitation if one pays with a coin that was 
devalued due to erosion to one-sixth less than its original 
worth. The ruling in the Shulhan Arukh is in accordance 
with the opinion of Rabbi Shimon, based on the opinions 
of the Rif and the Rambam, who rule in accordance with the 
opinion of Rava in his dispute with Abaye. The Rema cites 
an opinion that the measure of exploitation with regard 
to coins is one-twelfth, in accordance with the opinion of 
Rabbi Yehuda, as the halakha is ruled in accordance with 
his opinion in disputes with Rabbi Meir and Rabbi Shimon 
(Shulhan Arukh, Hoshen Mishpat 227:16). 


HALAKHA 


Until when is it permitted for one to return a worn coin — 
aiy) ‘mya 02 9: One who receives an eroded coin 

may return it. He may do so in a city until enough time 

has passed for him to show it to a money changer, and 

he may do so in a village until Shabbat eve, when people 

spend their money. After that amount of time has elapsed, 
although the one who gave him the coin is not obligated to 

take it back, it is considered an act of piety for him to accept 
it back even later if it is clear that it is the same coin, as long 

as it still circulates, no matter how infrequently (Shulhan 

Arukh, Hoshen Mishpat 227:14). 


LANGUAGE 
Cities [kerakim] — xD 1a: This is a large city, typically sur- 
rounded by a wall. Some maintain that the term comes 
from the Greek xapa, kharax, meaning a place fortified by 
beams. Others contend that it is from a Semitic or perhaps 
Assyrian root and is related to the Aramaic root kaf, reish, kaf, 
meaning encirclement. 
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NOTES 


Overpay and acquire an item for your back, and 
acquire at cost items for your stomach - pwy 
pow) Ww) pa: Tosafot note two difficulties with 
the explanation of Abaye concerning the difference 
between the case of a coin and the case of a gar- 
ment with regard to the halakhot of exploitation: 
One, his explanation is useful only for the case 
where the buyer of the garment was exploited, but 
not when the seller was exploited. Two, his explana- 
tion is limited to the case of a garment alone, and 
would not account for the difference between the 
case of a coin and the case of produce with regard 
to the halakhot of exploitation. Tosafot explain that 
the Sages applied their ordinances across the board, 
even to cases where the rationale is not in effect. The 
Ramban explains that the fundamental distinction of 
Abaye is in fact between a coin and all other items, 
as a coin is not in and of itself useful, as it is useful 
only in that it affords one the ability to acquire other 
items. The garment mentioned by Abaye is merely 
a representative example of a functional item (see 
Ritva, Ran, and Meiri). 


Because they deceive others with it - ayaw 
DINK NX Aa: With regard to a merchant, since his 
transactions involve a regular turnover of payment 
and giving change, the concern is that the devalued 
coin will be intermingled with the others. In the case 
of a violent man and a murderer, the concern is that 
anyone entering into a transaction with one of them 
will fear confronting him and will be forced to accept 
the devalued coins. 
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To what extent can the coin erode and it will be permitted 
to maintain it as a coin - ap NWT NT ONDA TA Ww: Ifa 
coin eroded to the extent that it was devalued to the measure 
of exploitation it is prohibited to maintain it, as it can easily be 
used deceitfully. One may not sell it to a merchant or a violent 
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HALAKHA 


Rav Pappa says: This is not difficult. The tanna of our mishna 
calculates the measures from low to high. The tanna says that 
it does not constitute exploitation up to, but not including, the 
levels of depreciation enumerated in the mishna. Beginning with 
those levels of depreciation, it is exploitation. And the external 
tanna, i.e., the tanna of the baraita, calculates from high to low. 
That tanna says that it is exploitation down to and including 
the levels of depreciation enumerated in the baraita. It is only 
beneath those levels that it is not considered exploitation. There 
is no halakhic dispute between the two tanna’im. 


The Gemara returns to discuss the mishna and asks: What is 
different with regard to a sela, that the tanna’im disagree about 
the level of depreciation that constitutes exploitation, and what 
is different with regard to a garment, that the tanna’im do 
not disagree concerning whether the disparity between value 
and price that constitutes exploitation is one-sixth or less than 
one-sixth? 


Rava said: Who is the tanna that taught the halakhot of exploita- 
tion with regard to a garment in the mishnayot cited earlier in this 
chapter? It is Rabbi Shimon, who maintains that even in the case 
of a sela, the measure of exploitation is one-sixth. Abaye said that 
the two cases are different: With regard to a garment, a person 
is likely to waive the disparity up to one-sixth, as people say: 
Overpay and acquire an item for your back, i.e., a garment, and 
acquire at cost items for your stomach," i.e., food. Since it is 
worth purchasing fine garments, the disparity is not significant. 
By contrast, with regard to the sela in question, since it does not 
circulate, he does not waive even the sum of a smaller disparity. 


§ With regard to the matter of exploitation and coins itself, the 
Gemara elaborates: How much will the sela coin be eroded and 
its use in a transaction will constitute exploitation? Rabbi Meir 
says: Four issar, which is a rate of an issar per dinar. Rabbi Yehuda 
says: Four pundeyon, a pundeyon per dinar. Rabbi Shimon says: 
Eight pundeyon, two pundeyon per dinar. If the depreciation is 
greater than that, he may sell the coin at its value as metal, not for 
its original value. 


To what extent can the coin erode and it will still be permitted 
for one to maintain it as a coin?" With regard to a sela, it can be 
used as a sela until it erodes so that its value reaches one shekel, i.e., 
half a sela. With regard to a dinar, it can be used as a dinar until it 
erodes so that its value reaches one-quarter. Once it erodes to the 
point where its value reaches an issar less than that, it is prohibited 
to spend it. He may not sell the invalidated coin to a merchant, 
nor to a violent man, nor to a murderer, because they deceive 
others with it’ or force them to take it. Rather, he should perfo- 
rate it and suspend it as an ornament on the neck of his son or 


the neck of his daughter. 


The Gemara continues its analysis of the baraita. The Master said: 
With regard to a sela, it can be used as a sela until it erodes so that 
its value reaches one shekel, i.e., half a sela. With regard to a dinar, 
it can be used as a dinar until it erodes so that its value reaches 
one-quarter. The Gemara asks: What is different whereby with 
regard to a sela, it can be used as a sela until it erodes so that its 
value reaches one shekel, which is halfa sela, and what is different 
whereby with regard to a dinar, it can be used as a dinar until it 
erodes so that its value reaches one-quarter [rova]? 
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person, because they will use it to deceive others. One may 
not maintain it in its present state. It must either be melted or 
perforated in the middle and hung on a chain as an ornament. 

If the coin eroded and depreciated to half its value it is per- 
mitted to maintain it, as it can no longer be used deceitfully. The 


Rema adds that any coin whose value is determined exclusively 
by its weight may be maintained even after it undergoes con- 
siderable erosion (Rambam Sefer Nezikin, Hilkhot Geneiva 7:4; 
Shulhan Arukh, Hoshen Mishpat 227:18). 
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Abaye says: What is the meaning of rova that the baraita teaches? It 
too is referring to a coin called rova, which is worth one-quarter of 
a shekel, which is halfa dinar. Rava said: The language of the baraita 
is also precise in this regard, as the tanna teaches rova" and does 
not teach one-quarter [revia]. The Gemara concludes: Learn from 
that inference that the reference of the tanna of the baraita is to the 
coin called rova, which is half a dinar. 


The Gemara asks: Why does the tanna state his ruling so that the 
amount of erosion that disqualifies a dinar is dependent on a shekel? 
Why does the tanna state the measure as one-quarter of a shekel, 
rather than stating it as one-half ofa dinar? The Gemara explains: By 
doing so, the tanna teaches us a matter in passing, that there are 
cases where a dinar originates from a shekel, e.g., a shekel that 
eroded and is now worth one-half its original value, i.e., one dinar. 


This supports the opinion of Rabbi Ami, as Rabbi Ami says: With 
regard to a dinar that originated from a shekel, it is permitted to 
maintain it and use it as a dinar. Based on its size and shape, there is 
no concern that people will confuse it with a shekel. With regard to 
a dinar that originated from a sela, it is prohibited to maintain it 
and use it as a dinar. Due to the fact that even after erosion the coin 
remains the size of a sela, which is clearly larger than a dinar, the 
concern is that people will mistakenly consider it more valuable than 
a dinar. 


§ The Gemara continues its analysis of the baraita, which teaches: 
Once it erodes to the point where its value reaches an issar less than 
that, it is prohibited to spend it. The Gemara asks: What is the tanna 
saying in that statement? Abaye said that this is what the tanna is 
saying: If a sela eroded by the amount of an issar greater than the 
measure of exploitation, it is prohibited to spend it at its original 
value. Rava said to Abaye: If so, then even any amount greater than 
the measure of exploitation should be forbidden as well. Rather, 
Rava said that this is what the tanna is saying: Ifa sela eroded by the 
amount of an issar per dinar, it is prohibited to spend it, and this 
unattributed baraita is in accordance with the opinion of Rabbi 
Meir, who says in the mishna that the measure of exploitation is one 
issar per dinar. 


We learned in a mishna there (Kelim 12:7): A sela that was invali- 
dated for use as a coin, and an individual designated it so that he 

would weigh with it" items that require weighing," is susceptible to 

becoming ritually impure. His designation rendered it a vessel like 

any other weight. To what extent can the coin erode" and it will still 

be permitted to maintain it? For a sela, it is an erosion of two dinars, 
halfits value. Ifit eroded to an extent that it was worth less than that, 
he must cut it into pieces to prevent its being confused with a proper 

coin. 


The Gemara asks: If it eroded but its current value is greater than 
one shekel, what is the halakha? Rav Huna says: If it eroded and 
depreciated less than one shekel he must cut it into pieces," and ifit 
eroded and depreciated more than that he must also cut it into 
pieces. Rabbi Ami says: If it eroded and depreciated less than one 
shekel he must cut it into pieces, and if it eroded and depreciated 
more than that he may maintain it, because there is no concern that 
one will confuse a coin that eroded to that extent with a sela. 


The Gemara raises an objection from the baraita: 


A sela that was invalidated and one designated it so that 
he would weigh with it items that require weighing - yop 
nibpwn ma Spi saw aypnm Aow: If an invalidated coin is 
designated for use as a weight, it assumes the status of a vessel 
and is susceptible to contracting ritual impurity like any other 


HALAKHA 
To what extent can the coin erode, etc. — 13). NDA Mad TY: 
Ifa coin eroded and depreciated by half its value it is permitted to 
maintain it. If it depreciated by more than half its value he must 
cut it so that it is half its value, in accordance with the opinion of 
Rav Huna (Rambam Sefer Nezikin, Hilkhot Geneiva 7:2). 


metal utensil (Rambam Sefer Tahara, Hilkhot Kelim 9:10). 
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NOTES 


As the tanna teaches rova — Y31379 Xp: Although rova 
is the name of a coin worth one-quarter of a dinar, the 
tanna should have been precise and avoided an ambigu- 
ous term (Rosh). 


One designated it so that he would weigh with it, etc. - 

07a piw mw aypan: The Rosh maintains that this 
does not indicate that he altered the coin in any way. 
Rather, he merely decided to utilize it for the purpose 
of weighing items with it. The halakha is that items can 
become vessels and therefore become susceptible to 
contracting ritual impurity by means of thought. 


Less than one shekel he must cut it into pieces - ning 
Yip? 1212: The early commentaries disagree with regard 
o a sela that eroded to half its original size. Some say 
hat if it incurs any further loss in value, even if it is less 
han one-sixth, it is prohibited to maintain it, as even the 
smallest disparity constitutes exploitation, and in a sela 
in that condition depreciation that minor is indiscernible 
Rosh). Others maintain that as long as it did not depreci- 
ate by an additional one-sixth it is permitted to maintain 
it (Rashba; Ran). 


23911 p3 - BAVA METZIA : PEREK IV: 52A 287 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek IV 
Daf52 Amud b 


NOTES 


Greater than that - 3 by sm: There is a difference in 
understanding of the phrase: Greater than that, in the 
question from the baraita and the Gemara's answer: 
When the Gemara asks the question, the assumption is 
that this phrase means that the value of the coin is greater 
than it would be had it depreciated by the measure of 
exploitation, while in the Gemara's answer the assump- 
tion is that this phrase means that the value of the coin 
depreciated by more than the measure of exploitation 
(Ritva). 


Here he perforated the coin in the middle and there 
he perforated it from the side — 4¥7 1 (X3 y¥IIKA N2: 
The Rif and the Rambam explain that the Gemara is not 
referring to where one perforated the coin, but to the 
place in the coin where it was flawed. If the flaw was in 
the middle of the coin one may keep it, as that flaw will 
always remain apparent. If the flaw was on the side of 
the coin one may not keep it, because such a flaw can be 
disguised by shaving the side of the coin. 


Until Shabbat eves when people go to the market - 7 
xpi poder minaw say: Even in the case of a wealthy 
man who will not necessarily need to spend the coin 
immediately, typically one saves coins whose quality is 
clear and seeks to rid himself of dubious-quality coins by 
spending them as soon as possible (Sma). 


LANGUAGE 
Scraps [gerutaot] - DIKA: From the Greek ypútn, 
gruté, meaning a collection of items of little value, or a 
container in which those items are placed. 


BACKGROUND 
The Dead Sea [Yam HaMelah] - nban oy: The Hebrew 
name for this body of water, literally, the Sea of Salt, is 
occasionally employed in reference to any saltwater sea, 
as opposed to a freshwater lake. Typically, it refers specifi- 
cally to the Dead Sea, which is also referred to as the Sea 
of Sodom in talmudic sources. Any object from which 
deriving benefit is prohibited is cast into the Dead Sea, 
as no fishermen or others will retrieve items from there. 
Alternatively, perhaps due to the high concentration of 
salt within it, objects cast into the Dead Sea will quickly 
corrode and be rendered worthless. 


HALAKHA 

Here he perforated the coin in the middle - yyaxa x2: 
If a sela depreciated to the extent that it is prohibited 
to keep it as a coin and its owner seeks to use it as an 
ornament, he may not perforate it on its side, as in that 
case one could file the coin and obscure the perforation. 
Instead, he should perforate it in the middle (Shu/han 
Arukh, Hoshen Mishpat 227:18). 
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If the erosion was greater than that," he may sell the coin at its 
value as metal, not for its original value. What, is it not that it 
eroded more than its measure of exploitation? The Gemara 
rejects this claim: No, the term greater means that ifit did not yet 
erode to its measure of exploitation, he may sell it at its value. 


Another objection was raised: To what extent can the coin erode 
and one would still be permitted to maintain it? For a sela that 
deteriorated, it is permitted to maintain it up to a shekel, which 
is halfits value. Does this not mean that the sela depreciated little 
by little, which indicates that even though it lost half its value, 
which is far greater than the measure of exploitation, it is still 
permitted for one to maintain it, and there is no concern about 
deceit? The Gemara rejects this: No, it is referring to a coin that 
fell into the fire and eroded all at once, and therefore no deceit 
is possible. 


The Master said in the baraita: If a coin greatly depreciated he 
should perforate it, and suspend it as an ornament on the neck 
of his son or the neck of his daughter. And the Gemara raises 
a contradiction from a baraita: With regard to an eroded coin, 
one should not make it a weight among his weights, nor cast 
it among his metal scraps [gerutotav],' nor perforate it and 
suspend it on the neck of his son or the neck of his daughter, 
lest he come to use it by mistake. Rather, he should either grind 
it or melt it, or cut it into pieces, or take it and cast it into the 
Dead Sea.’ 


Rabbi Elazar said, and some say Rav Huna said that Rabbi 
Elazar said: This is not difficult. Here, where it is permitted to 
fashion the coin into an ornament, it is in a case where he perfo- 
rated the coin in the middle," and therefore it can no longer be 
mistaken for a valid coin; there, where it is prohibited to fashion 
the coin into an ornament, it is in a case where he perforated the 
coin from the side." In that case the concern is that he might 
cut the edge of the coin and use the unperforated remainder to 
deceive others. 


§ The mishna teaches: Until when is it permitted for one to 
return a depreciated coin? In the cities, one may return it only 
until a period of time has passed that would allow him to show 
it to a money changer, who is an expert in matters of coins. In 
the villages, where there is no money changer, one may return it 
only until Shabbat eves, when people purchase their Shabbat 
needs. The Gemara asks: What is different with regard to a sela 
whereby the tanna distinguishes between cities and villages, and 
what is different with regard to a garment whereby he does not 
distinguish between cities and villages? 


Abaye said: When we learned the halakha in the mishna with 
regard to a garment as well, it is with regard to its sale in the 
cities that we learned it. Concerning the sale of a garment in a 
village, he can return it even at a later stage. Rava said: There is a 
difference between a garment and a coin. In the case ofa garment, 
every person is certain with regard to its value, and presumably 
the buyer will be informed of his mistake immediately. In the case 
ofa sela, since not every person is certain with regard to its value, 
and rather it is only a money changer who is certain, therefore, 
in the cities, where there is a money changer available, the buyer 
can return the coin until a period of time has passed that would 
allow him to show it to a money changer. In the villages, where 
there is no money changer available, he has until Shabbat eves, 
when people go to the market," at which point he will discover 
the actual value of the sela. 
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The mishna teaches: And although these are the limits of how 
much a coin must be eroded in order for there to be exploitation, 
if the one who gave the coin to the aggrieved party recognized it," 
he must accept it back from him even after twelve months have 
passed, no matter how little the erosion affected its value; and he 
has only a grievance against him. The Gemara asks: Where did this 
occur? If it was in the cities, didn’t you say that he has only until 
a period of time has passed that would allow him to show it to a 
money changer? If it was in the villages, didn’t you say that he 
has until Shabbat eves? 


Rav Hisda said: The Sages taught an attribute of piety here, 
according to which he must accept it even after considerable time 
has passed. The Gemara asks: If so, say the latter clause of the 
mishna: And he has only a grievance against him. For whom is 
there a grievance? If it is for the pious person who accepted the 
return of the flawed coin although he was not required to accept 
it, and is teaching that he may have a grievance against the one who 
requested of him to accept the coin, let him not accept the coin 
from him and let him not have a grievance. Rather, perhaps 
it is referring to that person from whom he accepted the coin. 
But after the person piously accepts return of the coin from him, 
is it reasonable that the one who returned the coin will have a 
grievance? 


The Gemara answers that this is what the tanna is saying: But with 
regard to another person who is not pious and does not accept the 
coin, although he does not accept return of the coin from him 
after the time has passed, the one who requested that he accept it 
has only a grievance against him." One cannot compel the person 
from whom he received the coin to accept it in return, as although 
the coin maintains its value, not everyone is willing to conduct 
business with a coin whose value is questionable. 


§ The mishna teaches: And one may give the slightly eroded coin 
for use in the desacralizing of second-tithe produce and he need 
not be concerned," as one who would refuse to accept a slightly 
eroded coin is merely a miserly soul, while the coin is in fact valid 
for any use. Rav Pappa said: Conclude from this formulation of 
the mishna that this one who insists upon the integrity of his 
coins’ and accepts only unflawed coins is characterized as a 
miserly soul." The Gemara adds: And this matter applies only if 
the flawed coins that he rejected still circulate." 


The Gemara comments: This supports the opinion of Hizkiyya,* 
as Hizkiyya says: If one comes to change this flawed silver coin 
for copper coins, he changes it for its value, deducting several 
perutot due to erosion. If he comes to desacralize second tithe 
with it, he desacralizes the produce with it as though its value 
were that of an unflawed [beyafa] coin. 


NOTES 


HALAKHA 

If he recognized it - AYN 797 ON: Although the Sages 
established a time limit for the return of a flawed coin, if 
the one who gave it to the other person recognizes it as 
his coin, it is appropriate for him, as an attribute of piety, 
to exchange it for him even after that time has elapsed. If 
he does not wish to do so, the recipient has no more than 
a grievance against him, as he is not legally bound to 
accept return of the coin (Rambam Sefer Kinyan, Hilkhot 
Mekhira 12:12; Shulhan Arukh, Hoshen Mishpat 227:17). 


With which coin may one redeem tithe - yapn ipga 
Wyn Wis: It is permitted ab initio to redeem second 
tithe with an eroded coin, provided the depreciation is 
less than the measure of exploitation and a coin of that 
kind remains in circulation (Rambam Sefer Zera'im, Hilkhot 
Ma‘aser Sheni 4:19). 


And this...applies only if the flawed coins still circu- 
late - Ty) 307 NIM: It is permitted to use a coin that 
eroded somewhat for payment ab initio, provided that it 
did not depreciate by the measure of exploitation, and 
that a coin of that kind remains in circulation (Rambam 
Sefer Kinyan, Hilkhot Mekhira 12:12; Shulhan Arukh, Hoshen 
Mishpat 227:16). 


He has only a grievance against him - naiyan xx voy b px: 
The early commentaries disagree as to whether demonstrating 
this attribute of piety, i.e., accepting back an item one clearly 


sold even if the disparity is less than the measure of exploitation, 


is commended in all cases of exploitation, or whether it applies 
only in the case of coins. 


One who insists upon the integrity of his coins - jxa°*7 
ix DPI: The novel element in this statement of Rav Pappa 
is that otherwise one might have understood from the mishna 
that although it is permitted to use a flawed sela, it may be used 
only according to the value of the metal in the coin. Rav Pappa 
teaches that as long as the disparity is less than the measure 


of exploitation, it may be used according to its original value 
(Rashba; Ran). 


A miserly soul — 7X7 waa: The source of this phrase is Ecclesi- 
astes 6:2, which refers to miserliness as a terrible illness (Torat 
Hayyim). 


This supports the opinion of Hizkiyya - mpi mb yrn: 
The meaning of this passage is subject to a dispute between 
the commentaries (see Rashi, Tosafot, Rosh, and Ramban). The 
main question is whether the reference is to a coin that has 
depreciated by the measure of exploitation or to one that has 
depreciated by a lesser measure. The Ramban explains, based 
on the statement of Rav Pappa, that if the sela remains in cir- 


culation, only a miserly soul would refuse to accept the coin 
at its original value. Therefore, one may use it to desacralize 
second-tithe produce according to that original value. Based on 
this opinion, the Gemara concludes that although it is possible 
that a storekeeper in Jerusalem would agree to give only the 
value of the metal for this coin, one can redeem second tithe in 
the amount commensurate with its original value. 

Rashi maintains that the novel element of the statement 
of Hizkiyya is that a coin that has depreciated by the measure 
of exploitation maintains the legal status of a coin and may 
therefore be used in redeeming second-tithe produce. It does 
not assume the status of a blank, i.e., a coin that carries no 
imprint on it (see Ritva, Rashba, and Rosh). 
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HALAKHA 


The second-tithe produce and its one-fifth are desa- 
cralized upon the first coins - niyn by Yann iwim xan 
Misiwx7T: In the case of one who redeems second tithe 
and who has other, unredeemed second tithe whose 
additional payment of one-fifth is worth less than one 
peruta, it is sufficient if he says that the produce and its 
additional one-fifth are desacralized on the first coins. 
Since one cannot match the sum of money to the value 
of the produce precisely, the assumption is that the sum 
of money with which he desacralized the original produce 
was a bit more than the value of the produce (Rambam 
Sefer Zera’‘im, Hilkhot Ma‘aser Sheni 5:5). 


Anon-priest is liable to the penalty of death for partak- 
ing of teruma and first fruits - opw DIN OND mna 
mina: A non-priest who intentionally partook of teruma, 
whether it is ritually pure or impure, is liable to receive 
the penalty of death at the hand of Heaven. Similarly, a 
non-priest who partook of first fruits after they already 
entered within the walls of Jerusalem is liable to receive 
the penalty of death at the hand of Heaven (Rambam 
Sefer Zera’im, Hilkhot Terumot 6:6 and Hilkhot Bikkurim 3:1). 


And the Torah imposes payment of one-fifth - wim: 
Anon-priest who partook of teruma unwittingly pays the 
priest the principal and an additional payment of one-fifth 
of its value. The halakha of first fruits is the same as that 
of teruma in this respect (Rambam Sefer Zera'im, Hilkhot 
Terumot 10:1). 
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The Gemara asks: What is Hizkiyya saying? Is he merely repeating 
the halakha cited in the mishna? The Gemara explains that this 
is what he is saying: Although when he comes to change into 
perutot this flawed silver coin upon which he redeemed his second- 
tithe produce he changes it for its actual, not its original, value, 
when he desacralizes second tithe with it, he desacralizes the 
produce with it as though it were an unflawed coin. 


The Gemara asks: Is that to say that Hizkiyya holds that we treat 
second tithe with contempt, i.e., we redeem it for less than its 
actual value? But doesn’t Hizkiyya say: In the case of second- 
tithe produce that does not have the value of even one peruta 
and therefore cannot be redeemed, one says: The second-tithe 
produce and its one-fifth that is added when one redeems his 
own second-tithe produce are desacralized upon the first coins" 
upon which I already redeemed second-tithe produce worth at 
least one peruta, because it is impossible for a person to be 
precise with his coins? Presumably, the value of the coins with 
which he redeemed the produce somewhat exceeded the value of 
the produce. Therefore, he can desacralize additional produce 
worth less than one peruta with those coins. Apparently, Hizkiyya 
holds that one may not display contempt for second-tithe produce 
by redeeming it on coins worth less than its value. 


The Gemara explains: What is the meaning of beyafa? It means 
that although the coin has eroded, it is accorded unflawed status, 
and one may desacralize second-tithe produce with it. Neverthe- 
less, it is assessed according to its actual, not its original, value, as 
we do not treat second tithe with two forms of contempt. One 
may use an eroded coin, but only according to its actual value. 


§ Apropos the statement of Hizkiyya, the Gemara analyzes the 
matter itself. Hizkiyya said: In the case of second-tithe produce 
that does not have the value of one peruta and therefore cannot 
be redeemed, one says: The second-tithe produce and its one- 
fifth that is added when one redeems his own second-tithe pro- 
duce are desacralized upon the first coins upon which I already 
redeemed second-tithe produce worth at least one peruta, because 
it is impossible for a person to be precise with his coins. 


The Gemara raises an objection from a mishna (Halla 1:9): With 
regard to teruma® and first fruits,® a non-priest is liable to 
receive the penalty of death at the hand of Heaven for partaking 
of them! intentionally, and the Torah imposes the payment of 
a penalty of one-fifth" of the value of the produce for partaking 
of them unwittingly. 


BACKGROUND 


Teruma — man: Whenever the term teruma appears without 
qualification, it refers to teruma gedola, the portion of the pro- 
duce separated and given to the priests. The Torah commands 
with regard to the priests: “And this is yours, the teruma of their 
gift. ..All the best of the oil, and all the best of the wine, and of 
the grain, the first part of them that they give unto the Lord, to 
you have | given them” (Numbers 18:11-12). The Sages extended 
the scope of this mitzva to include all produce. This mitzva 
applies only in Eretz Yisrael. 

Teruma for the priests is separated after the first fruits are 
separated. The Torah does not specify the measure of produce to 
be separated as teruma. By Torah law, one fulfills his obligation by 
separating a single kernel of grain from an entire crop. The Sages 
established a measure: One-fortieth for a generous gift, one- 
fiftieth for an intermediate gift, and one-sixtieth for a miserly gift. 

Today, teruma is not given to the priests because they are 
incapable of providing definite proof of their priestly lineage. 
Nevertheless, the obligation to separate teruma remains in effect 
and only a small portion of the produce is separated. 
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First fruits - waaa: The first fruits of the new harvest were 
given to the priests (Deuteronomy 26:1-11). During the Temple 
period, a farmer would select the first fruits of the seven types of 
produce with which Eretz Yisrael is specially favored: Wheat, bar- 
ley, grapes, figs, pomegranates, olives, and dates (Deuteronomy 
8:8). The Sages instituted an ordinance that at least one-sixtieth 
of the harvest is brought as first fruits. The farmers would bring 
these fruits to the Temple in a basket, place them before the 
altar, and recite a formula expressing appreciation to God (see 
Deuteronomy 26:3-10). Afterward, the first fruits were given to 
the priests, who partook of them under the same conditions in 
which they partook of teruma. 

The first fruits were brought to the Temple between the festi- 
vals of Shavuot and Sukkot. If they were not brought within this 
period, they could be brought until Hanukkah. Tractate Bikkurim 
in the Mishna and the Jerusalem Talmud are devoted to the 
halakhot and provisions governing this mitzva. 
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And their consumption is prohibited to non-priests;“" and they 
are the property of the priest" in every sense, e.g., to sell them 
to another priest or betroth a woman with them; and if they were 
intermingled with non-sacred produce they are negated only if 
the ratio is one part teruma in one hundred" parts non-sacred 
produce; and they require the washing of one’s hands" before 
partaking of them; and one who was impure and immersed must 
wait for sunset" before partaking of them. These are halakhot 
that are in effect with regard to teruma and first fruits, which 
is not so with regard to second tithe." 


The Gemara asks: What is the meaning of: Which is not so with 

regard to second tithe? Is it not, by inference, that second tithe 

is negated in a majority’ of non-sacred produce? And if it is 

so that the opinion of Hizkiyya is correct and even second-tithe 

produce worth less than one peruta can be redeemed, second 

tithe is an item whose prohibition has permitting factors," 

and the principle is that any item whose prohibition has permit- 
ting factors" is not negated even if it is in a mixture with one 

thousand permitted parts. 


The Gemara rejects this proof: And from where is it learned that 
from the phrase: Which is not so with regard to second tithe, 
one infers that second tithe is negated in a simple majority? 
Perhaps infer that second tithe is not negated at all. The Gemara 
answers: You cannot say so, as with regard to teruma, the tanna 
in the mishna is teaching the stringencies of teruma but he is 
not teaching the leniencies of teruma. The Gemara asks: But 
doesn’t the tanna teach: And they are the property of the priest, 
which is a leniency? Apparently, the tanna did not restrict his 
treatment of the halakhot of teruma to stringencies. 


NOTES 
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HALAKHA 


Prohibited to non-priests — oth mwDK: It is prohibited for 
non-priests to partake of teruma and first fruits, even in Jeru- 
salem (Rambam Sefer Zera‘im, Hilkhot Terumot 6:5 and Hilkhot 
Bikkurim 3:15). 


And they are the property of the priest — p> 1933 (m: First 
fruits and teruma are the property of the priest, and he may use 
them to purchase slaves, land, or impure animals. The priest's 
creditor may collect his debt and his wife may collect the value 
of her marriage contract from that sacred produce (Rambam 
Sefer Zera’im, Hilkhot Bikkurim 4:14). 


Negated if the ratio is one in one hundred, etc. - 72 abiy 
^D TRA: If one sea of teruma or first fruits fell into one hun- 
dred sea of non-sacred food and they became intermingled, 
the teruma is negated. Nevertheless, the owner is required to 
separate one sea and give it to a priest, as the sea of teruma 
or first fruits is the property of a priest. The rest of the mixture 
is permitted to non-priests (Rambam Sefer Zera'im, Hilkhot 
Terumot 13:1 and Hilkhot Bikkurim 4:15). 


They require the washing of one’s hands - >} nym DvD: 
One who partakes of bread or produce of teruma must ritually 
wash his hands beforehand, even if his hands were ritually pure, 
since the Sages instituted this measure as a safeguard for purity 
(Rambam Sefer Zera’im, Hilkhot Terumot 11:7). 


And one must wait for sunset - waw IW: One who was 
ritually impure and then immersed in a ritual bath may partake 
of teruma only after the sunset of the day he immersed. In this 
context the term after sunset refers to the emergence of the 
stars (Rambam Sefer Zera'im, Hilkhot Terumot 7:2). 


Which is not so with regard to second tithe - {3 pw ma 
wyna: Second tithe is considered the property of Heaven. 
Therefore, one may neither give it to another as a gift, nor sell 
it, nor purchase items with it, nor use it to betroth a woman. 
It may be eaten by non-priests and by an impure person who 
immersed himself during that day prior to sunset (Rambam 
Sefer Zera’im, Hilkhot Ma‘aser Sheni 3:4, 17). 


An item whose prohibition has permitting factors — ww 131 
prm ib: An item whose prohibition has permitting factors is 
not negated even if it was intermingled with one thousand 
permitted items (Shulhan Arukh, Yoreh De'a 102:1). 


And their consumption is prohibited to non-priests — DNDN) 
oh: : This clause in the mishna seems to be superfluous, as the 
tanna already stated that consumption of teruma and first fruits 
by non-priests is punishable by death at the hand of Heaven. 
It is explained in the Jerusalem Talmud that the tanna added 
this clause to include a case where a non-priest consumes less 
than the amount necessary to incur the punishment of death at 
the hand of Heaven (see Ramban). According to the Meiri, the 
tanna is teaching that not only is consumption of these items 
prohibited to non-priests, but deriving benefit from them is 
also prohibited. 


Negation in a majority - 33 Diwa: Most authorities main- 
ain that by Torah law all forbidden items are negated in a 
majority of permitted items, as by Torah law the majority is 
he determining factor in all matters. The Sages established 
particular measures for the negation of various prohibitions. 
They distinguished between forbidden items intermingled with 
items of the same type and those intermingled with items of 
another type. They distinguished between cases where the 
orbidden item is non-sacred, where negation of the forbidden 
item occurs when it is intermingled with a permitted item in a 
ratio of one to sixty; cases where the forbidden item is teruma, 
where negation of the forbidden item occurs when it is inter- 
mingled with a permitted item in a ratio of one to one hundred 
permitted parts; and cases where the forbidden item was orla, 


fruit that grows during the three years after a tree is planted, 
or food crops that grew in a vineyard, where negation of the 
forbidden item occurs when it is intermingled with a permitted 
item in a ratio of one to two hundred permitted parts. 

The Sages likewise instituted that for various reasons, certain 
items are not negated at all despite the great number of permit- 
ted items with which they are mingled. These reasons include 
the significance of the forbidden item, e.g., a cut of meat fit to 
serve guests; its effect on the mixture, e.g. it flavors the mixture 
or it curdles the mixture; the severity of its prohibition, e.g., 
unleavened bread on Passover; or whether its prohibition is 
temporary or can be permitted in some manner. 


Second tithe is an item whose prohibition has permitting 
factors - pyr b wy 134 mb my: Tosafot ask: Can one not 
request that a halakhic authority perform dissolution of his 
separation of teruma, as separation of teruma is considered a 
type of vow, and therefore teruma too would be an item whose 
prohibition has permitting factors? They answer that there is a 
difference between the cases, as although the separation of 
teruma can technically be dissolved by a halakhic authority, 
dissolution of vows is a mitzva while dissolution of the separa- 
tion of teruma is not. In fact, dissolution of the separation of 
teruma might even be prohibited (Meiri). Therefore, its status 
is not that of an item whose prohibition has permitting factors 
(Rosh; Sefer HaAgudda; Ritva). 


Some commentaries ask: Is it not the case that with regard 
to second-tithe produce that was intermingled with other 
produce, even if, contrary to the opinion of Hizkiyya, the ruling 
is that it cannot be redeemed, its prohibition has permitting 
factors, as one could take the entire mixture to Jerusalem where 
it may be eaten? The commentaries answer that if the factor 
permitting the prohibition is put into play only by means of 
great effort or at considerable expense, it is not considered an 
item whose prohibition has permitting factors (see Ramban 
and Rashba). 


Any item whose prohibition has permitting factors — 13753 
pnb ww: These are items whose prohibition will lapse 
with the passage of time, e.g., an item that came into being on 
a Festival that will be permitted after the Festival; or that will 
lapse through an action, e.g., redemption or desacralization of 
consecrated items or requesting that a halakhic authority dis- 
solve a vow. The Sages established that these forbidden items 
are not negated in a mixture, as their prohibition can cease 
regardless. Some explain that since the prohibition is temporary, 
this is tantamount to intermingling two permitted items, where 
there is no negation if the items are of the same type. Some 
maintain that even by Torah law there is no negation for an 
item whose prohibition has permitting factors. 
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BACKGROUND 
Which entered Jerusalem and exited -— Dh Daw 


ryh: Second tithe is brought to Jerusalem, "Where it is 
consumed by its owners. Under certain circumstances, 
one may desacralize the produce and transfer its sanctity 
to minted coins with which he will purchase food items 
in Jerusalem. One may desacralize only second-tithe 
produce that is currently outside of Jerusalem and has 
never been within its walls. Once it has been brought 
inside the walls of Jerusalem it may no longer be desa- 
cralized, even if it is subsequently taken out of the city. 
That produce must be brought back into Jerusalem and 
consumed there. 


NOTES 

By Torah law and by rabbinic law — patty xO: 
According to Rashi and other commentaries, because by 
Torah law the produce that is second-tithe by Torah law 
should be negated, the halakhic status of the mixture is 
that of second tithe by rabbinic law. The Ra’avad explains 
that second-tithe produce worth half a peruta is not 
sacred with the sanctity of tithes and by Torah law it 
would be permitted to eat it anywhere ab initio, and it is 
only by rabbinic decree that it too must be redeemed. 
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The Gemara states: The inference that second tithe is not negated at 
all should not enter your mind, as it is taught explicitly in a baraita: 
Second tithe is negated in a simple majority. And with regard to 
which second tithe did the Sages say this? It is with regard to sec- 
ond tithe that is not worth even one peruta, and which entered 
Jerusalem and exited.’ The Gemara states its objection to the ruling 
of Hizkiyya: And if it is so that the opinion of Hizkiyya is correct 
and even second-tithe produce worth less than one peruta can be 
redeemed, let him take action according to Hizkiyya and redeem 
the second tithe upon the first coins. Therefore, as an item whose 
prohibition has permitting factors, it should not be negated at all. 
The Gemara answers: This is a case where he did not redeem his 
second tithe, and therefore he has no first coins upon which to 
redeem the produce. 


The Gemara asks: And let him bring other second-tithe produce 

worth half a peruta that he has, and join it to the second tithe worth 
half a peruta intermingled with the non-sacred produce, and desa- 
cralize them together. It remains an item whose prohibition has 

permitting factors. The Gemara answers: Second tithe by Torah law 
and second tithe by rabbinic law" do not join. By Torah law second 

tithe is negated in a majority of non-sacred produce and retains no 

sanctity, and it is by rabbinic law that an item whose prohibition has 

permitting factors is not negated. Therefore, the half-peruta of sec- 
ond tithe that he brought, which is not in a mixture and is second 

tithe by Torah law, cannot be redeemed. 


The Gemara continues: And let him bring half a peruta of second- 
tithe produce from doubtfully tithed produce [demai], whichis by 
rabbinic law, and join it to the intermingled half-peruta. The Gemara 
explains: One may not do so ab initio lest he come to bring a half- 
peruta from produce that is definitely untithed, as in practice one 
treats demai in the same manner that he treats untithed produce. 


The Gemara suggests: And let him bring two perutot and desacral- 
ize second tithe worth one and a half perutot upon them, and 
desacralize this half-peruta of second tithe upon that remaining 
half-peruta. The Gemara rejects this: Do you hold that the sanctity 
of second-tithe produce worth one and a half perutot takes effect 
on two perutot? No, the sanctity of one peruta takes effect on one 
peruta of the coins, and the sanctity of the half-peruta of produce 
does not take effect on anything. Once again it becomes a case of 
one half-peruta of produce that is second tithe by Torah law and 
the half-peruta in mixture that is second tithe by rabbinic law, and 
second tithe by Torah law and second tithe by rabbinic law do 
not join. 


The Gemara asks: And let him bring an issar, worth eight perutot, 
and redeem second tithe worth almost that much, and redeem the 
intermingled half-peruta of second tithe upon the rest. The Gemara 
answers: One may not do so ab initio, lest he come to bring perutot 
to redeem the produce, in which case the sanctity of the tithe will 
not take effect on a half-peruta, and the remedy will be ineffective. 


It is taught in the baraita: And which entered Jerusalem and exited. 
The Gemara asks: And why is the matter of negation in a majority 
relevant? Let him bring it back into Jerusalem and partake of it there. 
The Gemara answers: The reference is to second tithe that became 
ritually impure" outside Jerusalem. The Gemara asks: But why not 
let him redeem it, in accordance with the statement of Rabbi Elazar? 
As Rabbi Elazar says: From where is it derived with regard to 
second-tithe produce that became ritually impure that one may 
redeem it 


Second tithe that became ritually impure — xapaw ne Wyn: 
Second-tithe produce that became ritually impure should be 


HALAKHA 


desacralized. Food purchased with its desacralization money must 
be eaten in a state of purity, like second-tithe produce (Rambam 


desacralized and consumed, even if it became impure in Jeru- Sefer Zera‘im, Hilkhot Mavaser Sheni 3:3). 
salem, where ritually pure second-tithe produce may not be 
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even in Jerusalem, although ritually pure second tithe cannot be 
desacralized in Jerusalem? It is as it is stated: “For you are unable 
to carry [se’et] it...and you shall turn it into money, and bind up 
the money in your hand” (Deuteronomy 14:24-25). And se’et 
means nothing other than eating," as it is stated: “And he took 
portions [masot] from before him” (Genesis 43:34). Since ritually 
impure second-tithe produce may not be consumed, Rabbi Elazar 
holds that one may desacralize it even if it had been brought into 
Jerusalem. 


Rather, the halakha of the baraita is taught not with regard to 
second-tithe produce, but with regard to food acquired with 
second-tithe money, which cannot be desacralized. The Gemara 
asks: With regard to food acquired with second-tithe money 
too, let him redeem it, as we learned in a mishna (Ma‘aser Sheni 
3:10): Food acquired with second-tithe money that became ritu- 
ally impure" should be redeemed. The Gemara answers: The 
baraita is in accordance with the opinion of Rabbi Yehuda, who 
says: Food acquired with second-tithe money that became ritually 
impure must be buried" and may not be redeemed. 


The Gemara asks: If the baraita is in accordance with the opinion of 
Rabbi Yehuda, why did the tanna teach specifically a case where 
the food exited Jerusalem? Even if it did not exit Jerusalem, that 
halakha also applies, as he holds that once the food becomes ritually 
impure it must be buried. Rather, actually, it is taught in the baraita 
with regard to second tithe that is ritually pure, and what is the 
meaning of exited? It is not that the produce actually exited Jerusa- 
lem. Rather, the baraita is discussing a case where the partitions, 
i.e., the walls, surrounding the city fell. The legal status of that 
second-tithe produce is that of produce that exited the city. 


The Gemara asks: But doesn’t Rava say: The halakha that a parti- 
tion enables one to eat second-tithe produce is by Torah law, and 
the halakha with regard to the capability of partitions of the city to 
gather" second-tithe produce into the city is by rabbinic law, and 
when the Sages issued a decree that partitions gather second-tithe 
produce in terms of their being considered within the city, they did 
so only where there are intact partitions, but where there are no 
intact partitions, the Sages did not issue a decree? The Gemara 
answers: Once they issued the decree, the Sages did not distin- 
guish" between cases where there are intact partitions and cases 
where there are not intact partitions. Once the Sages issued the 
decree with regard to partitions and the produce being gathered they 
applied it globally. This is one manner of explaining the baraita. 


Rav Huna bar Yehuda said that Rav Sheshet said: The tanna of the 
baraita is teaching one halakha: It is with regard to second-tithe 
produce that is not worth even one peruta and which both entered 
Jerusalem and then exited it. It cannot be redeemed because it is 
worth less than one peruta. The Gemara asks: Why? And let him 
bring it back into Jerusalem and partake of it there. The Gemara 
answers: It is a case where the partitions surrounding the city fell. 


The Gemara asks: And let him redeem the second-tithe produce, as 
doesn’t Rava say: The halakha that a partition enables one to eat 
second-tithe produce is by Torah law, and the halakha with regard 
to the capability of partitions of the city to gather second-tithe 
produce into the city is by rabbinic law, and when the Sages issued 
a decree that partitions gather second-tithe produce in terms of their 
being considered within the city, they did so only where there are 
intact partitions, but where there are no intact partitions, the 
Sages did not issue a decree? The Gemara answers: The Sages did 
not distinguish between cases where there are intact partitions and 
cases where there are not intact partitions. 
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NOTES 


Set means nothing other than eating - MX py 
aro Kb: Rashi in tractate Sanhedrin (112b) explains 
that it should be understood from the verse in Deu- 
teronomy (14:24) that there are different reasons that 
one redeems second-tithe produce, either if the way 
is too long, or if one is unable to eat it. 


Food acquired with second-tithe money that 
became ritually impure...must be buried — mpya 
32.. KAV IW WY AIA: Although this halakha 
appears illogical because the opposite could be 
inferred a fortiori, i.e., if second-tithe produce itself 
can be redeemed, all the more so that food acquired 
with second-tithe money can be redeemed, as its 
degree of sanctity is lower, nevertheless, according 
to Rashi, that factor itself is the reason for the distinc- 
tion: Only an item with full-fledged sanctity can be 
redeemed; an item with lesser sanctity cannot be 
redeemed. Josafot, based on a baraita, maintain that 
Rabbi Yehuda derives his opinion from the verses, 
and the halakha that there is a distinction between 
second-tithe produce and food acquired with sec- 
ond-tithe money is a Torah edict. 


Partitions of the city to gather — vib? Dim: 
The verses address the matter of transporting the 
produce to Jerusalem and consuming it in the 
city (see Deuteronomy 14:24-25). According to this 
opinion, though, the matter of gathering within the 
partitions of the city was adopted by the Sages, who 
established that the status of any produce that enters 
within the walls of Jerusalem changes and it can no 
longer be redeemed. 


The Sages did not distinguish — pairs xd: Tosafot 
analyze at length the difference between the Gemara 
here and the parallel discussion in tractate Sanhedrin 
(112b). The Meiri states simply that the two sources 
reflect different opinions. The Ramban explains that 
here the Gemara is not dealing with produce that 
emerged from within the partitions but rather with 
a case where the produce is not within the partitions 
because the partitions fell. Since the produce remains 
within the city, the Sages did not distinguish with 
regard to this detail. 


HALAKHA 


Food acquired with second-tithe money that 
became ritually impure — 32 Wyn 4DD4 npiba 
aY: Food acquired with second- tithe money can 

be redeemed outside the city walls only if it became 

ritually impure by means of a primary source of ritual 

impurity. Otherwise, it must be brought to Jerusalem 

and eaten inside the city. In this regard, the halakha of 
food acquired with second-tithe money is more strin- 
gent than the halakha of second-tithe produce itself 
(Rambam Sefer Zera’im, Hilkhot Ma‘aser Sheni 71-2). 
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HALAKHA 


Second tithe that does not have the value of one peruta — 
TUNA MY 12 PRY ww Wyn: If second-tithe produce entered 
Jerusalem and then exited, and then the partitions surrounding 
the city fell, since there are no partitions, the produce can be 
neither returned to the city nor redeemed. Therefore, even if 
it is not worth one peruta, its status is that of an item whose 
prohibition is permanent, and it is no longer considered to carry 
a prohibition that has permitting factors, and therefore it can 
be nullified, in accordance with the explanation of Rav Huna 
bar Yehuda (Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni 6:16). 


Its payment of one-fifth does not have the value of one 
peruta — swiaina prs: If one-fifth of the principal of second tithe 
is less than one peruta, one who redeems his produce need not 
add a payment of one-fifth. This is the ruling of the Ramban, as 
it is supported by the baraita (Rambam Sefer Zera‘im, Hilkhot 
Mavaser Sheni 5:4). 


The owner says for twenty dinars, etc. — WIX Dyan 
3) wywWwya: If consecrated items are to be redeemed, and the 
owner and others each offer twenty dinars to redeem them, 
he owner takes precedence, as he would need to pay twenty- 
five dinars. Even if others offer more, the owner continues to 
ake precedence as long as the others do not offer more than 
wenty-five dinars. If the owner initially offers twenty dinars, and 
another offers twenty-one dinars, and then the owner offers 
wenty-one dinars and one peruta, he pays twenty-six dinars 
and one peruta, i.e. the price that he offered, twenty-one dinars 
and one peruta, plus five dinars, one-fifth of his initial offer. The 
Ra‘avad seems to agree with Rashi that even if the owner did 
not make a counteroffer, he pays the sum offered by the other 
party and adds one-fifth to it. 
This is not the case with regard to second-tithe produce. 
There, the one who offers the highest sum for the principal 
receives the produce, and the additional payment of one- 
fifth does not factor into the decision (Rambam Sefer Hafla‘a, 
Hilkhot Arakhin VaHaramim 8:5 and Sefer Zera'im, Hilkhot Ma‘aser 
Sheni 5:7). 


NOTES 


Its additional payment of one-fifth does not have the value of 
one peruta — $wiaina px: Although not all authorities agree, the 
Rambam, based on the Jerusalem Talmud, maintains that if one- 
fifth of the principal is less than one peruta, even the principa 
cannot be redeemed, although the sanctity of second tithe took 
effect upon that produce. The Ra’avad seems to maintain tha 
in a case where one-fifth of the value of the produce would no 
equal at least one peruta, the sanctity of second tithe does no 
take effect upon even that produce. 


It is difficult - x»wp: The later commentaries ask: Why did the 
Gemara characterize this matter as merely difficult and no 
a conclusive refutation? This is a difficulty without a resolu- 
ion, and the second opinion is rejected as halakha. That is the 
Rambam''s ruling, although some commentaries maintain tha 
he Rambam bases his ruling on the Jerusalem Talmud, where 
he attribution of the opinions is reversed. Some commentaries 
answer that concerning consecration there is a parallel dispute 
between tanna‘im elsewhere with regard to this matter, and 
herefore it is possible that this baraita reflects the opinion of 
he other tanna (Nefesh Hayya; Halakha LeMoshe). 


One-fifth from within or one-fifth from without - wnn 
aan NIT itt won: Some commentaries ask: Since this matter 
appears explicitly: in amishna, how can it be raised as a dilemma? 
Was the one who raised the dilemma unaware of the mishna? 
They answer that the mishna refers to consecrated items, with 
regard to which, for various reasons, e.g. different formulation 
of the verses or different halakhic status, the halakha concerning 
second tithe might differ from the halakha concerning conse- 
crated items (Magen Gibborim; see Imrei Zutrei). 


294 


BAVA METZIA: PEREK IV: 53B ° 33911 p33 


TWD 12 PE NOTES ONA PaT ON 
xd na ia w sox mona 
wy ewan NP DNP NYE 
py bare mona mh opt ta 
-niena > whp xb wane ta 

Jp yaw Kp 


wore bray Sieg one” ar an 
ba xby nwyon” - "hwyan 
pew ww rey) vy nwyn 
"ON 31 TOA TNS MY ia 
PX SDN DY 37,1 PY DK 
ja px ox ppi a warn 
pis Tax wp 13 yaw a 

iwana 


TW ia pew Y WY ID 
wam KnT WNW Ht Tona 
niw niyn by Yann 


px vaxt yxo> xabwa 
87 INT - wana 
IPD PA MR PTIT aa by 
xx paw - xab mogna 
TONA 1D PX WONT yah 

KWR 


ix PON KUN ATY wos 
KANYI TWX nadn xwnin 
„DWY DNIK obyva: yow 
mbyan - DWY DIX boy 
‘BAIN pordiaw 2812 PATI? 
pep oy g samy we 

N) 


The Gemara comments: If so, why did the tanna teach specifically 
a case where the produce does not have the value of one peruta? 
The same would hold true even ifit has the value of one peruta. The 
Gemara answers: The tanna is speaking utilizing the style of: It is 
not necessary.’ It is not necessary to state that if the produce has 
the value of one peruta the halakha is that the partitions gather it 
andit can no longer be redeemed, but if it does not have the value 
of one peruta," say that the partitions do not gather it. Therefore, 
he teaches us that the partitions gather even second-tithe produce 
worth less than one peruta, and it cannot be redeemed. 


§ The Sages taught that it is written: “And if a man will redeem 
of his tithe, he shall add to it the fifth part thereof” (Leviticus 27:31), 
from which it is inferred: Of his tithe, but not all his tithe. This 
serves to exclude second tithe that does not have the value of 
one peruta, which cannot be redeemed. It was stated that there 
is an amoraic dispute with regard to this halakha. Rav Ami says: 
The second tithe cannot be redeemed in a case where the produce 
itself does not have the value of one peruta. Rav Asi says: The 
second tithe cannot be redeemed in a case where its additional 
payment of one-fifth does not have the value of one peruta.™" 
Other amora’im dispute the same issue. Rabbi Yohanan says: 
The produce itself does not have the value of one peruta. Rabbi 
Shimon ben Lakish says: Its additional payment of one-fifth does 
not have the value of one peruta. 


The Gemara raises an objection from a baraita: With regard to 
second-tithe produce that does not have the value of one peruta, 
it is sufficient that he will say: It and its additional payment 
of one-fifth are desacralized upon the first coins upon which 
I already redeemed second-tithe produce. 


The Gemara explains the objection: Granted, according to the one 
who says: There is not the value of a peruta in its additional pay- 
ment of one-fifth, this is the reason that the tanna teaches: It is 
sufficient, which indicates that even though in the produce itself 
it has the value of one peruta, since there is not the value of a peruta 
in its one-fifth payment, it works out well, as it is sufficient if he 
redeems the produce with other second-tithe produce. But accord- 
ing to the one who says: It is in a case where the produce itself 
does not have the value of one peruta that the second tithe cannot 
be redeemed, what is the meaning of: It is sufficient? From the 
outset, there was never sufficient value for there to be any element 
of redemption. The Gemara concludes: Indeed, it is difficult" to 
explain the baraita according to that opinion. 


§ Apropos the additional payment of one-fifth, a dilemma was 
raised before the Sages: Is the payment of one-fifth calculated 
from within, i.e., one-fifth of the value of the redeemed item, or is 
the payment of one-fifth calculated from without," meaning one- 
quarter of the value of the redeemed item, which is one-fifth of the 
eventual payment, i.e., the principal plus the additional one-fifth? 
Ravina says: Come and hear a resolution of the dilemma from a 
baraita: In a case where the owner says he is willing to redeem 
consecrated property for twenty dinars," and any other person is 
willing to purchase the property for twenty dinars, the owners 
take precedence and redeem the property due to the fact that they 
are obligated to add one-fifth, and the Temple treasury profits 
more from the owner than from anyone else. If one who is not 
the owner said: It is incumbent upon me to desacralize it for 
twenty-one dinars, 


The tanna is speaking utilizing the style of, It is not neces- 
sary — TAX? NYD xb: When a mishna discusses a specific 
case, the tendency is to infer that the halakha in the mishna 
applies exclusively to that case and not to others that were 
omitted. Occasionally, the Gemara suggests that the mishna 


BACKGROUND 


discussed a less obvious case and the halakha would all the 
more so apply to the more obvious case that was omitted. 
There is no need to mention the obvious case, as the mishna 
teaches that the halakha applies even in the less obvious 
case. 
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the owner gives a payment of twenty-six dinars. Were they to 

enable the other person to purchase it for twenty-one dinars, the 

Temple treasury would incura loss, as the principal plus one-fifth 

paid by the owner is greater than the payment of the other person, 
who must pay only the principal. Were the owner to pay only 
twenty for the principal and add one-fifth, the principal paid by 
the owneris less than the sum offered by the other person. There- 
fore, the owner pays the principal proposed by the other person 

and then adds the payment of one-fifth that he was obligated to 

pay based on his own offer, i.e., five dinars, for a total of twenty-six. 
Likewise, if the other person offers twenty-two dinars, the owner 

gives twenty-seven; if the other person offers twenty-three, the 

owner gives twenty-eight; if the other person offers twenty-four, 
the owner gives twenty-nine. 


If the other person offers twenty-five dinars, the owner gives 
thirty, due to the fact that the owner does not add one-fifth 
based on the raise in the offer of this other person, but only on 
the principal according to his own offer. It is clear from these 
calculations that a principal of twenty plus an addition of one- 
fifth equal twenty-five dinars. Learn from it that one-fifth is 
calculated from without," meaning one-quarter of the value of 
the redeemed item. The Gemara affirms: Learn from it that this 
is the halakha. 


The Gemara comments: The two sides of this dilemma are paral- 
lel to a dispute between tanna’im, as it is taught in a baraita that 
it is written: “And shall add unto it one-fifth part thereof” 
(Leviticus 27:27). This means that the item and its additional 
one-fifth payment will total five parts; one-fifth is calculated 
from without; this is the statement of Rabbi Yoshiya. Rabbi 
Yonatan says: Its one-fifth means one-fifth of the principal; 
one-fifth is calculated from within. 


§ A dilemma was raised before the Sages: Does failure to 
pay the additional one-fifth prevent consumption" outside of 
Jerusalem of second tithe that was redeemed, or does it not 
prevent consumption? The dilemma is: Is second-tithe produce 
worth four dinars redeemed with four dinars, and the obligation 
to add the payment of one-fifth is an obligation incumbent 
upon the owner himself? In that case, apparently, failure to 
pay the additional one-fifth does not prevent consumption. Or 
perhaps second-tithe produce worth four dinars is redeemed 
with five dinars, no less, and failure to pay the additional 
one-fifth prevents consumption. 


Ravina said: Come and hear a resolution to this dilemma from 
a mishna (Demai 1:2): For second tithe of doubtfully tithed 
produce [demai], whose status is that of untithed produce by 
rabbinic law, there is no payment of one-fifth" if the owner 
redeems its second tithe, and there is no obligation of the eradi- 
cation of tithes" after three years, as is the case with tithes taken 
from untithed produce. 


Ravina explains: But by inference, there is payment of principal." 
Although there is no obligation to add one-fifth, second tithe 
separated from demai requires redemption. What is the reason 
for this? Apparently, concerning the principal, about which 
failure to pay it prevents consumption of second tithe of untithed 
produce by Torah law, it is also a sum that must be paid in the 
case of demai by rabbinic law. Concerning the payment of one- 
fifth, about which failure to pay it does not prevent consumption 
of second tithe of untithed produce by Torah law, it is not a sum 
that must be paid in the case of demai by rabbinic law. 


NOTES 

One-fifth is calculated from without — aan KPN: Once 
this halakha was derived with regard to consecrated property, 
it was applied to all cases where there is an additional payment 
of one-fifth. Although the details of the various additional 
payments differ and each requires its own derivation, this is a 
general indication that this is the manner in which the addi- 
tional one-fifth payment mentioned in the Torah is calculated 
(Penei Yehoshua). 


HALAKHA 
One-fifth is calculated from without - san swim: One 
who redeems his own second-tithe produce adds one-fifth to 
the payment. If the produce was worth four dinars he pays five. 
The halakha is the same with regard to all matters to which 
an additional payment of one-fifth is added (Rambam Sefer 
Zera‘im, Hilkhot Ma‘aser Sheni 5:1). 


Does failure to pay the additional one-fifth prevent con- 
sumption - 232 win oxi: If one redeemed his own sec- 
ond tithe but paid only the principal and failed to pay the 
additional one-fifth, the redemption is effective. The Sages 
decreed that he may not partake of the tithe until he pays 
the additional one-fifth (Rambam Sefer Zera’‘im, Hilkhot Ma‘aser 
Sheni 5:12). 


For second tithe of demai there is no payment of one- 
fifth — wrin b pis wat: One does not add one-fifth when 
redeeming second tithe of demai (Rambam Sefer Zera‘im, 
Hilkhot Ma‘aser Sheni 5:4). 


For demai...there is no obligation of the eradication of 
tithes - 13 b PX...2x/277: If one has second tithe of demai 
remaining when the time of eradication of tithes arrives, he 
is not obligated to eradicate it (Rambam Sefer Zera'im, Hilkhot 
Mavaser Sheni 11:8). 


For demai there is payment of principal — 11? b WMD: 
Second tithe of demai must be brought to Jerusalem and it 
may not be removed from Jerusalem. If the produce exited 
the city, it must be taken back into Jerusalem and eaten there 
(Rambam Sefer Zera’im, Hilkhot Ma‘aser Sheni 2:9). 


BACKGROUND 

Eradication of tithes - "ya: This refers to the obligation to 
complete the distribution of all tithes to the Levites and the 
poor by Passover eve. It was fulfilled once in three years, in the 
fourth and seventh years of the seven-year agricultural cycle. 
During the Temple era, on the afternoon of the seventh day of 
Passover in those years, one recited a formula of thanksgiving 
and praise. The formula also includes a declaration that the 
farmer has fulfilled his legal obligations to distribute the tithes 
(Deuteronomy 26:12-15). 
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NOTES 
Shabbat and failure to pay the additional one-fifth 


prevent consumption - Aaya wnim Naw: The commen- 


taries ask: Perhaps failure to pay the additional one-fifth 
prevents consumption of second tithe and it is due to the 
mitzva of delighting in Shabbat that the Sages overrode 
this mitzva, which is by Torah law, to facilitate delighting 
in the Shabbat. They answer, based on the Rashba, that 
although in order to facilitate their ordinances the Sages 
override a prohibition inferred from a positive mitzva as 
well as a prohibition derived hermeneutically, they do not 
override a full-fledged prohibition (Maharatz Hayyut). 
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The Gemara suggests: Let us say that the two sides of this dilemma 
are parallel to a dispute between tanna’im, as it is taught in a baraita: 
In a case where one gave payment to redeem the principal but 
did not give payment of the additional one-fifth, Rabbi Eliezer 
says: One may eat it, and Rabbi Yehoshua says: One may not eat 
it. Rabbi Yehuda HaNasi said: The statement of Rabbi Eliezer 
appears correct with regard to Shabbat, when the Sages deemed it 
permitted for one to eat without the additional payment, in defer- 
ence to Shabbat," and the statement of Rabbi Yehoshua appears 
correct with regard to the days of the week. 


The Gemara infers: From the fact that Rabbi Yehuda HaNasi says: 
The statement of Rabbi Eliezer appears correct with regard to 
Shabbat, by inference they disagree even with regard to the days 
of the week. Likewise, from the fact that Rabbi Yehuda HaNasi 
says: The statement of Rabbi Yehoshua appears correct with 
regard to the days of the week, by inference they disagree even 
with regard to Shabbat. Apparently, theirs is a fundamental 
dispute. 


What, is it not that they disagree with regard to this reasoning, 
that Rabbi Eliezer holds that failure to pay the additional one-fifth 
does not prevent consumption, as redemption of the principal 
alone suffices; and Rabbi Yehoshua holds that failure to pay the 
additional one-fifth prevents consumption?" 


Rav Pappa said: No, perhaps the explanation is that everyone 
agrees that failure to pay the additional one-fifth does not prevent 
consumption, and here they disagree with regard to whether we 
are concerned for potential negligence. One Sage, Rabbi Yehoshua, 
holds: We are concerned for negligence, lest one fail to pay the 
additional one-fifth and therefore the owner may not eat the second- 
tithe produce until he adds the one-fifth payment. And one Sage, 
Rabbi Eliezer, holds: We are not concerned for negligence, and 
one will presumably add the one-fifth payment later. 


Rabbi Yohanan says: Although the tanna’im disagree with regard 
to second tithe, all concede with regard to consecrated property 
that if the one who consecrated it paid the principal and did not add 
one-fifth, that he successfully desacralized the produce, since the 
Temple treasurers demand payment from him in the marketplace, 
preventing any potential negligence. Therefore, he may use the 
property immediately. 


The Gemara asks: And do they not disagree with regard to con- 
secrated property? But isn’t it taught in a baraita: In a case where 
one gave payment to redeem the principal but did not give him 
payment of the additional one-fifth," Rabbi Eliezer says: He 
successfully desacralized the produce, and the Rabbis say: He 
did not desacralize the produce? Rabbi Yehuda HaNasi said: The 
statement of Rabbi Eliezer appears correct with regard to con- 
secrated property, and the statement of the Rabbis appears correct 
with regard to second tithe. 


HALAKHA 


Consuming second-tithe produce where one did not pay 
one-fifth — iwan ja Kow wyna n»: If the owner of second- 
tithe produce redeemed it and paid the principal but not the 
additional payment of one-fifth, he may not partake of the 
produce until he pays the one-fifth. This is the halakha even on 
Shabbat, as there is concern that due to negligence he will fail 
to pay the additional one-fifth, in accordance with the opinion 
of Rabbi Yehoshua and the conclusion of the Rabbis (Rambam 
Sefer Zera’im, Hilkhot Ma‘aser Sheni 5:12). 
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Consecrated property where one did not pay one-fifth — wap 
wain ja shw: If one fails to pay the additional one-fifth, the 
redemption of consecrated property is still effective, although 
the Sages rendered it prohibited for him to derive benefit from 
that property until he pays the one-fifth. On Shabbat they ren- 
dered it permitted for him to partake of the food even prior to 
paying the additional one-fifth, due to the obligation to delight 
in Shabbat. He is unlikely to be negligent, as the Temple treasur- 
ers will demand payment from him, in accordance with the 
opinion of Rabbi Yohanan (Rambam Sefer Hafla'a, Hilkhot Arakhin 
VaHaramim 7:3). 
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The Gemara infers: From the fact that Rabbi Yehuda HaNasi 
says that the statement of Rabbi Eliezer appears correct with 
regard to consecrated property, by inference they disagree even 
with regard to second tithe. Likewise, from the fact that Rabbi 
Yehuda HaNasi said that the statement of the Rabbis appears 
correct with regard to second tithe, by inference they disagree 
even with regard to consecrated property. This contradicts 
Rabbi Yohanan’s statement that there is no dispute with regard to 
consecrated property. 


Rather, if it was stated, it was stated like this: Rabbi Yohanan 
says: All concede that concerning Shabbat with regard to con- 
secrated property that he successfully desacralized the property. 
One reason for this halakha is as it is written: “And you shall 
call Shabbat a delight” (Isaiah 58:13). The Sages sought to facili- 
tate that delight in Shabbat by ruling leniently. And furthermore, 
it is desacralized without payment of the additional one-fifth, 
since the Temple treasurers demand payment from him in the 
marketplace. 


Q Rami bar Hama says: The Sages said that consecrated prop- 
erty cannot be desacralized with land, as the Merciful One 
states with regard to the redemption ofa consecrated field: “And 
he will give the money and it will be assured to him” (Leviticus 
27:19)," indicating that redemption is accomplished with money. 
The question is with regard to payment of its additional one- 
fifth: What is the halakha in terms of the possibility that it will 
be desacralized with land? 


If a non-priest unwittingly ate teruma, his debt can be repaid to 

the priest only with non-sacred property," not with teruma, as 

the Merciful One states: “And if a man eats that which is sacred 

unwittingly...and he shall give that which is sacred to a priest” 
(Leviticus 22:14), from which it is derived that repayment must 

be with an item fit to become sacred, i.e., a non-sacred item, 
not teruma, which cannot be consecrated again. The question is 

with regard to payment of its additional one-fifth:" What is the 

halakha in terms of the possibility that it will be repaid not from 

non-sacred items, but from teruma? 


Second-tithe produce cannot be desacralized with an unmint- 
ed coin, as the Merciful One states: “And you shall bind up 
[vetzarta] the money in your hand” (Deuteronomy 14:25), 
which the Sages interpret as serving to include any item that 
has the imprint [tzura] of a coin upon it for desacralization, 
not an unminted coin. The question is with regard to payment 
of its additional one-fifth: What is the halakha in terms of 
the possibility that it will be desacralized with an unminted 
coin? 


Rami bar Hama was unable to resolve this series of dilemmas, and 
the matter proceeded and came before Rava, who said to the 
people who related the dilemmas to him: The verse states: “And 
shall add unto it one-fifth part thereof” (Leviticus 27:27), which 
serves to include its additional one-fifth within the same legal 
status as that of its principal." 


Ravina said: We too learn this in a mishna (Terumot 6:4): One 
who steals teruma and did not partake of it pays a payment of 
double the principal at the price of the teruma, as a thief pays 
double the value of the item that he stole. Both payments are 
calculated based on the price of teruma, which is lower than the 
price of non-sacred food, as the demand for it is lower because it 
is eaten only by priests. If the thief ate it unwittingly, he pays a 
payment worth the value of two principals and adds one-fifth 
in this manner: He pays one principal and one-fifth from non- 
sacred items, like any non-priest who partakes of teruma, and 
with regard to the other principal, he pays it according to the 
price of teruma. 


NOTES 


And he will give the money and it will be assured 
to him - apy appa ma: Tosafot in tractate Shabbat 
note that there is no verse with this precise formula- 
tion. Rather, the reference is to the verse: “And he will 
add one-fifth of the money of your valuation to it, and 
it will be assured to him” (Leviticus 27:19). The Sages 
on occasion cite a verse in abridged form, or with a 
slightly altered formulation, in order to underscore the 
main point of the verse according to their opinion. The 
commentaries ask: How is the halakha that one cannot 
utilize land to redeem consecrated property derived 
from this verse? Although the verse mentions money 
alone, the halakha is that one may utilize movable 
property as well to redeem consecrated property, and 
perhaps the same is the case with regard to land. They 
answer that it is derived by means of the hermeneutic 
principle of a generalization, a detail, and a generaliza- 
tion, from which one derives that redemption may 
be accomplished with money and all items similar 
to money, i.e., movable property, but not with land, 
documents, or slaves, which are not similar to money 
(Rosh; Ritva). 


Only with non-sacred property — pana ja Kon: Rashi 
and other commentaries explain that one pays the 
priest only with non-sacred produce of a species that 
can be rendered as teruma. The Rambam apparently 
distinguishes between one who eats unwittingly and 
one who eats intentionally; in the latter case he can pay 
with any items worth money. The Ra'avad holds that 
non-sacred in this context serves to exclude gleanings, 
forgotten sheaves, produce in the corner of the field, 
and the like. 


Its one-fifth within the same status as that of its 
principal — inina jwnn: Everyone agrees that this 
does not mean the legal status of the additional one- 
fifth parallels that of the principal in every sense, as 
there is a difference with regard to the payment of 
one-fifth of the one-fifth. Rather, it means that one- 
fifth must be paid with the same means of payment 
as the principal, since any restrictions that apply to 
the principal apply to the additional one-fifth as well 
(Rashba; Ba'al HaMaor). 


HALAKHA 


Redemption of consecrated property and its addi- 
tional one-fifth — wri) wap jT: One may not 
redeem consecrated property with land, slaves, or 
documents. He may do so only with money or movable 
property worth money. The halakha is the same with 
regard to the one-fifth that is added to the redemption 
of one’s consecrated property, in accordance with the 
opinion of Rava (Rambam Sefer Zera'im, Hilkhot Ma‘aser 
Sheni 71-2). 


Teruma and its additional one-fifth - Awiaim mana: 

A non-priest who partakes of teruma is liable to pay a 
priest with non-sacred food from which teruma has 
already been separated. When he is liable to add one- 
fifth he may do so only with non-sacred property, in 
accordance with the opinion of Rava (Rambam Sefer 
Zera'im, Hilkhot Terumot 10:1, 15). 


Tithe and its additional one-fifth — iwiaim Wyn: 
Second tithe may be redeemed only with money. If a 
person redeems his own tithe and adds one-fifth, that 
too must be redeemed with minted coins, in accor- 
dance with the opinion of Rava (Rambam Sefer Zera’im, 
Hilkhot Ma‘aser Sheni 4:9). 


One who steals teruma - mana 331371: If one stole 
teruma but did not partake of it, one pays double the 
value of the teruma to the owner and he may utilize 
teruma in payment. If he stole teruma and consumed 
it unwittingly, he pays the principal and one-fifth 
from non-sacred property, and the double payment 
even with teruma (Rambam Sefer Zera’im, Hilkhot 
Terumot 10:23). 
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BACKGROUND 


Took a false oath to him concerning the additional 
one-fifth - wing by b yawa: The oath referred to in this 
Gemara is the oath on a deposit. This is a false oath taken 
with the intent of denying a deposit or a debt. One who 
owes another money or property and takes an oath denying 
his obligation falls into this category, whether the false oath 
was deliberate or the result of an honest mistake. If he sub- 
sequently has a change of heart and admits his deception, 
he is liable to repay his debt, add one-fifth to that payment, 
and bring a ram as a guilt-offering (see Leviticus 5:20-26). 
The Gemara here discusses a case where the individual takes 
a false oath that he paid the additional one-fifth that was 
owed due to his original false oath. In that case, he is liable 
o pay one-fifth of the original one-fifth. 


NOTES 
Nor raised as a dilemma — KYD% aK xy: Some 
explain: In the cases of robbery and teruma this halakha 
is stated in the Torah and taught in the Mishna; the case 
of second tithe is mentioned in neither. With regard to all 
three of these cases there is no question, as with regard to 
the first two halakhot it is clear that one pays one-fifth of 
one-fifth, while with regard to second tithe it is clear that 
one does not pay one-fifth of one-fifth. This is a prelude to 
the presentation of the dilemma with regard to the case of 
consecrated property. 


Consecrated houses — wpm na: The Ramban, the Ritva, 
and the Ran hold that this dilemma was raised with regard 
to consecration of houses and courtyards. By contrast, in the 
case of a consecrated impure animal, with regard to which 
the verse states: Its one-fifth payment, one certainly pays 
one-fifth of the one-fifth. One does not, however, derive 
the legal status of land from that of movable property. 
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Learn from it that the legal status of its one-fifth payment is like 
that of the principal itself, in that it must be paid from non-sacred 
property. The Gemara affirms: Learn from it that it is so. 


§ Rava said: With regard to robbery, it is written: “And he shall 
restore the robbed item that he robbed...and he shall add its 
one-fifth payments to it” (Leviticus 5:23-24), and we learned in 
a mishna (Bava Kamma 103a): If the robber gave the robbery 
victim the principal and tooka false oath to him concerning the 
additional one-fifth® payment, asserting that he had already paid 
it, then the additional one-fifth is considered a new principal obli- 
gation. This robber adds an additional one-fifth payment apart 
from the additional one-fifth payment about which he had taken 
a false oath. If he then takes a false oath concerning the second 
one-fifth payment, he is assessed an additional one-fifth payment 
for that oath, until the principal, i.e., the additional one-fifth pay- 
ment about which he has most recently taken the false oath, is 
reduced to less than the value of one peruta." 


Rava continues: With regard to teruma too, it is written: “Ifa man 
eats that which is sacred unwittingly, then he shall add its one- 
fifth payment to it” (Leviticus 22:14), and as we learned in a 
mishna (Terumot 6:1): One who partakes of teruma unwittingly 
pays the principal and an additional one-fifth. This is the halakha 
whether it concerns one who partakes of teruma, or one who 
drinks it, or one who applies oil to himself; or whether it is 
ritually pure teruma or ritually impure teruma. He pays its 
one-fifth" payment, and if he partook of that one-fifth, he pays 
one-fifth of its one-fifth." Rava concludes: While with regard to 
second tithe, it is neither written in the Torah, nor taught in a 
mishna, nor raised as a dilemma" before us by the amora’im." 


The Gemara pursues a similar line of inquiry: With regard to 
consecrated property it is written: “And if he who consecrated 
it will redeem his house," then he shall add one-fifth of the 
money of your valuation unto it, and it shall be his” (Leviticus 
27:15), and we learned in a mishna (55b): One who redeems his 
own consecrated property that he consecrated himself adds one- 
fifth to the sum of the redemption. We learned one-fifth; we did 
not learn one-fifth of the one-fifth. What is the halakha? The 
Gemara elaborates: With regard to teruma it is written: “Then he 
shall add,” and with regard to consecrated property too, isn’t it 
written: “Then he shall add”? Apparently, in a case of consecrated 
property one also pays one-fifth of the one-fifth. 


HALAKHA 


One who denies that he owes the payment of one-fifth of a 
robbery — ata waina 937: If a robber repaid the principal of 
what he stole but took a false oath that he repaid the additional 
one-fifth, the legal status of that one-fifth is like that of the 
principal in every sense. Therefore, he must pay an additional 
one-fifth of that one-fifth. The same is true even if he took a 
false oath with regard to the second one-fifth, and so forth, 
until the sum with regard to which he took a false oath is worth 
less than one peruta (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 7:12). 


The principal and one-fifth with regard to teruma - wnim pip? 
manna: Ifa non-priest partook of teruma unwittingly, whether 
it was ritually pure or ritually impure, he is liable to repay the 
principal and one-fifth. This is the halakha with regard to eating 
anything typically eaten, or drinking anything typically drunk, 


or applying to oneself substances typically used in that manner 
(Rambam Sefer Zera‘im, Hilkhot Terumot 10:1, 2). 


One-fifth of teruma and its one-fifth - wam mana win: 
If one unwittingly partook of the additional one- -fifth that he 
gave to a priest for partaking of teruma, he repays the priest 
that one-fifth and adds one-fifth of that one-fifth, as the legal 
status of that one-fifth is like that of the principal in every sense 
(Rambam Sefer Zera’im, Hilkhot Terumot 10:15). 


One-fifth of one-fifth of second tithe - wy hw iwan win: 
If one redeemed his second-tithe produce and added one-fifth, 
and then redeemed that redemption money, he adds only one- 
fifth of the principal but not one-fifth of the one-fifth, as neither 
in the Torah nor in the Mishna does it say that anything must 
be added (Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni 5:3). 
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Or perhaps we should learn the halakha as follows: With regard to 
teruma it is written: “Then he shall add [veyasaf],” and the halakha 
of one-fifth of the one-fifth is derived in this manner: If you take 
the letter vav of the word veyasaf, and cast it to the end of the 
word hamishito, its one-fifth payment, it then becomes the plural 
hamishitav, its one-fifths payments, as it is written in the case of 
robbery, indicating that one pays one-fifth of one-fifth. With regard 
to consecrated property, it is written: “Then he shall add [veyasaf ] 
one-fifth [hamishit].’ Even when you take the vav of veyasaf 
and cast it" to the end of the word hamishit, ultimately it is 
only hamishito, in the singular, indicating payment of only a single 
one-fifth. What is the halakha? 


The Gemara suggests: And why not derive the halakha of conse- 
crated property from the fact that it is tantamount to a second con- 
secration. When one redeems consecrated property with another 
item, although that item is thereby consecrated, not all the halakhot 
of consecrated property apply to it. And Rabbi Yehoshua ben Levi 
says: For redemption of first consecration one adds one-fifth; for 
redemption of second consecration one does not add one-fifth. 
Rav Pappi said to Ravina that this is what Rava said: The legal status 
of the additional one-fifth is like that of initial consecration, not 
like that of second consecration. 


The Gemara asks: What halakhic conclusion was reached about this 
dilemma? Rav Tavyumei said in the name of Abaye that the verse 
states with regard to one who redeems a house that he consecrated: 

“Then he shall add one-fifth of the money of your valuation unto 
it” (Leviticus 27:15). The Torah juxtaposes its payment of one-fifth 
to the money of its valuation, i.e., the consecrated house: Just as 
when redeeming the money of its valuation one adds one-fifth, so 
too, when redeeming the money of its one-fifth, one adds one-fifth 
as well. 


§ The Gemara analyzes the matter itself. Rabbi Yehoshua ben Levi 
says: For redemption of first consecration one adds one-fifth;" 
for redemption of second consecration" one does not add one- 
fifth. Rava said: What is the reason for the opinion of Rabbi 
Yehoshua ben Levi? It is as the verse states: “And if he who conse- 
crated it will redeem his house, then he shall add one-fifth of the 
money of your valuation unto it” (Leviticus 27:15), from which it 
may be inferred that when he who consecrates the house redeems 
it, he adds one-fifth, but this is not so with regard to one who associ- 
ates an item with an existing sanctity, as in this case, where the sanc- 
tity of the one-fifth is derived from its association with the sanctity 
of the house. 


The Gemara relates that the tanna who recited mishnayot and baraitot 
in the study hall taught a baraita before Rabbi Elazar. It is written: 

“And if it is ofa non-kosher animal, then he shall redeem it accord- 
ing to your valuation” (Leviticus 27:27). This verse teaches that just 
as a non-kosher animal that was consecrated is unique in that it 
is an example of initial consecration and it is devoted entirely to 
Heaven, as neither the owner nor anyone else may derive benefit 
from it after its consecration, and one violates the prohibition against 
misuse of consecrated property by using it after it was consecrated, 
so too, with regard to any item that both undergoes initial conse- 
cration and is devoted entirely to Heaven, one violates the prohibi- 
tion against misuse of consecrated property by using it" after it was 
consecrated. 


HALAKHA 


One-fifth of consecrated property - wp by iwan: Anyone 
who redeems property that he consecrated adds one-fifth of the 
value of the property to the redemption money. The legal status of 
that one-fifth is that of consecrated property in every sense, even 


with regard to payment of one-fifth of the 


Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 7:2). 


First and second consecration — 3%) piw wap: The halakha 
of payment of an additional one- -fifth applies only to the initial 
consecration. Therefore, if one redeemed a consecrated animal 
with another animal, even if the owner redeems the second ani- 
mal he need not add one-fifth, in accordance with the opinion of 
Rabbi Yehoshua ben Levi (Rambam Sefer Hafla'a, Hilkhot Arakhin 
VaHaramim 7:4, 5). 


one-fifth (Rambam 


NOTES 


When you take the vav...and cast it - mb nbpw 7 
ab MIW.. wh: The Yad Ramah explains that in circum- 
stances where the Sages knew of a halakha transmit- 
ted to Moses from Sinai concerning which there is no 
explicit verse, they would employ the methodology of 
transferring a letter written in one word to an adjacent 
word so that the verse would serve as an allusion to 
that halakha. They did not mean to suggest that the 
straightforward understanding of the verse needs to 
be changed. 


Any item that undergoes initial consecration and is 
devoted entirely to Heaven, one violates misuse of 
consecrated property by using it - W197 anynmw Ss 
ma phyin ow ayy: Some commentaries explain 
that the clause: One violates the prohibition against 
misuse of consecrated property by using it, is not the 
conclusion of the interpretation. Rather, it is one of the 
conditions, i.e., the consecrated item must also be sub- 
ject to the misuse of consecrated property (see Ramban, 
Ritva, and Rosh, citing Rabbeinu Tam). Tosafot indicate 
that this is an excerpt of halakhic midrash from Torat 
Kohanim, as the Gemara cited only the relevant passage 
(see Ra’avad). 
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BACKGROUND 


Offerings of lesser sanctity — obp Dp: This category 
of offerings includes the various types of individual peace- 
offerings: Thanks-offerings, a nazirite’s ram, the male first- 


born of a kosher animal, animal tithes, and 
offering. TI 


the Paschal 


hese offerings may be slaughtered anywhere in 


the Temple courtyard. With the exception of the thanks- 


offering, 
may be eaten on the day that the animal was 


he nazirite’s ram, and the Paschal offering, they 


slaughtered, 


on the intervening night, and on the following day. They 
may be eaten by the priests; their wives, children, and 
slaves; and with the exception of the firstborn offering, by 
the people bringing the offerings and any ritually pure 


person, circumcised if he is male, that they invi 
not partake of these offerings within the Temp 
rather, they may be eaten anywhere within 


e. One need 
e courtyard; 
the walls of 


Jerusalem. The prohibition against misuse of consecrated 


property applies only to those portions of of 


sumed on the altar and takes effect only after 
sprinkled on the altar. 
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Rabbi Elazar said to the tanna: Granted, the statement: It is 
devoted entirely to Heaven, serves to exclude offerings of lesser 
sanctity,” e.g., peace-offerings. Since the owners have a share 
in them, as they may partake of those offerings, they are not 
subject to the prohibition against misuse of consecrated property. 
But what does the mention of initial consecration in the baraita 
serve to exclude? Is it that initial consecration is subject to the 
prohibition against misuse of consecrated property and ultimate 
consecration is not subject to the prohibition against misuse 
of consecrated property? Even the property consecrated last in 
a series of redemptions is full-fledged consecrated property. 
Perhaps it is with regard to the matter of the payment of one-fifth 
that you are saying this," and it is in accordance with the state- 
ment of Rabbi Yehoshua ben Levi? The tanna said to him: Yes, 
that is what I am saying. 


Apropos that baraita, Rav Ashi said to Ravina: Is it so that a 
non-kosher animal is subject to initial consecration 


HALAKHA 


The legal status of one-fifth is like that of initial consecra- 


one derives benefit is like that of the consecrated article itself. If 


tion - wapa nonna wnin: The legal status of the one-fifth that one derives benefit from the one-fifth, he must add one-fifth of 


is added when redeeming consecrated property from which 
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that one-fifth (Rambam Sefer Avoda, Hilkhot Me'ila 1:5). 


but it is not subject to an intermediate stage of consecration 
resulting from redemption? Ravina said to him: It is due to the 
fact that it is not subject to ultimate consecration. A non-kosher 
animal does not ultimately remain consecrated, as it is used neither 
as an offering nor in the upkeep of the Temple. Instead, it is 
redeemed and its value is consecrated. 


Rav Aha of Difti said to Ravina: It is subject, at least, to an inter- 
mediate stage of consecration; and in that case, let one add one- 
fifth as well. Ravina said to him: Its legal status is like that of 
ultimate consecration: Just as one does not add one-fifth with 
regard to a non-kosher animal in ultimate consecration, as that 
category does not exist in a non-kosher animal, so too, one does 
not add one-fifth in a case of intermediate consecration. 


Rav Zutra, son of Rav Mari, said to Ravina: What did you see 
that led you to liken the intermediate stage of consecration to 
ultimate consecration? Let us liken it to initial consecration. 
Ravina said to him: It stands to reason that he should liken it 
to ultimate consecration, as he thereby derives the halakha of 
an item consecrated by association with the sanctity of an item 
consecrated by association. The Gemara asks: On the contrary, 
he should have likened it to initial consecration, as he thereby 
derives the halakha of an item after which there is another stage 
of sanctity, the intermediate stage of consecration, from an item 
after which there is another stage of sanctity. 


The Gemara answers: It is as Rava says: “The burnt-offering” 
(Leviticus 6:2), employing the definite article, indicates that 
the reference is to the first burnt-offering." So too, when it is 
written: The non-kosher animal, the reference is to the initial 
consecration of the non-kosher animal, not the intermediate 
stage of consecration. 


The burnt-offering, the first burnt-offering - mip mips 
mwN: The reference to the burnt-offering as the first is due to 
the fact that the daily morning burnt-offering is the first offering 


NOTES 


offering sacrificed for dedication of the altar, or due to the fact 
that the first burnt-offering sacrificed by the children of Israel in 
the wilderness was the morning burnt-offering (Rosh). 


of the day, or due to the fact that the burnt-offering was the first 
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The Gemara comments: It is taught in a baraita in accordance 
with the opinion of Rabbi Yehoshua ben Levi: If one said that 
this cow is in place of that cow, which belongs to the Temple 
treasury," or this garment is in place of that garment, which 
belongs to the Temple treasury, his consecrated property is 
redeemed, and the treasurer of consecrated property is at an 
advantage. If the replacement item is equal to or more valuable 
than the original item, it belongs to the treasurer, and if it is less 
valuable, the one who consecrated it must pay the difference. 


If he said: This cow valued at five sela™" is in place of this cow, 
which belongs to the Temple treasury, or: This garment valued 
at five sela is instead of this garment, which belongs to the 
Temple treasury, his consecrated property is redeemed. Even if 
the second consecrated item is more valuable, it is not considered 
a consecration done in error. He will have to pay the difference. 
He adds one-fifth when redeeming the item that was the initial 
consecration, but when redeeming the item for which the initial 


consecration was redeemed, the second consecration, he does 
not add one-fifth. 


MI S H N A The measure of exploitation is four silver 


maa from the twenty-four silver maa of a 
sela. And the smallest monetary claim in court for which a plaintiff 
can obligate a respondent to take an oath is two silver maa. And 
the smallest monetary admission for which that respondent 
takes the oath is an admission that one owes at least the value of 
one peruta." 


On a related note, the tanna adds that there are five halakhic situ- 
ations involving perutot: The admission to part of a claim must be 
that one owes at least the value of one peruta, and a woman is 
betrothed with the value of one peruta." And one who derives 
benefit of the value of one peruta from consecrated property has 
misused consecrated property" and is liable to bring an offering, 
and one who finds an item that has the value of one peruta" is 
obligated to proclaim that he found it. And with regard to one 
who robs from another an item that has the value of one peruta 
and took an oath" to him that he robbed nothing, when he repents 
and seeks to return the stolen item he must take it and follow its 
owner even to Medea. In that case, he may not return the item by 
means of a messenger; he must give it directly to its owner. 


HALAKHA 


This cow is in place of that cow which belongs to the Temple 
treasury — Wp by me nnn itm: A consecrated item can 
be redeemed only after its value is assessed. If one redeemed 
the property without assessing its value, e.g., if he said: This 
cow or garment is in place of that cow or garment that is 
consecrated property, the consecrated property is redeemed 
and the Temple treasury is at an advantage. How so? If the 
value of the second cow is greater than that of the first cow 
the disparity belongs to the treasury. If the value of the second 
cow is lower he pays the treasury the difference plus one-fifth 
(Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 7:11). 


This cow valued at five sela - mybo wrna it 75: If one 
redeems consecrated property with an item whose value is 
set at a fixed sum, e.g., if he says: This cow, valued at five sela, 
is in place of this cow that is consecrated property, if the value 
of the cow used for redemption is greater and he seeks to 
redeem it, he adds one-fifth to the price that he set (Rambam 
Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 7:11). 


The claim is two silver maʻa and the admission is the value 
of one peruta — TUNS MW INTIA Ys AW mwy: One who 
admits to part of a debt in response to a claim is obligated to 
take an oath only if his admission was to a sum of at least one 


peruta, and the claim was at least two silver ma'a greater than 
the admission (Shulhan Arukh, Hoshen Mishpat 88:1). 


And a woman is betrothed with the value of one peruta - 
Mens Twa NANA mwN: A man betroths a woman with 
money or an item worth money only if it is worth at least one 
peruta (Shulhan Arukh, Even HaEzer 311). 


Misuse of consecrated property with the value of one 
peruta - mbna ayn: One who derives at least one peruta 
of benefit from consecrated property is liable to bring an offer- 
ing for misuse of consecrated property (Rambam Sefer Avoda, 
Hilkhot Me'ila 1:1). 


One who finds an item the value of one peruta - mw xxi 
mrs: One who finds lost property worth at least one peruta is 
obligated to proclaim that he found it (Shulhan Arukh, Hoshen 
Mishpat 262:1). 


One who robs...and took an oath - yaw. Drian: In the 
case of one who robbed another and took an oath that he 
did not do so, if the value of the stolen item was at least one 
peruta he must pursue the owners in order to return the item 
personally, even if they are far away (Shulhan Arukh, Hoshen 
Mishpat 367:1). 


NOTES 

This cow is in place of that cow which belongs to the Tem- 
ple treasury - wp bw 79 DNA it 79: The variant reading 
of the Ra'avad in this clause of the baraita is: His consecration 
is not redeemed. In his opinion consecrated property can be 
redeemed only if the property was assessed beforehand. He 
holds that when the baraita states that the Temple treasury is 
at an advantage, this means that although the initial conse- 
cration is not redeemed, the owner is unable to remove the 
second cow from its consecrated status. 


This cow valued at five sela — Dyo wrama it T9: According 
to Rashi’s version, that his consecration is redeemed i in both 
cases, the question is: What is the difference between the first 
case and the second? Some explain that since he did not set 
any value for the first cow, even if the second cow is worth 
far more than the consecrated cow, the Temple treasury is at 
an advantage. In the second passage he set the value, and 
therefore if there is a significant discrepancy he can claim 
it was consecration in error that did not take effect (Rosh). 
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G E M A RA The Gemara asks: We already learned this 


on another occasion in an earlier mishna 
(49b): The measure of exploitation for which one can claim that 
he was exploited is four silver maa from the twenty-four silver 
maa in a sela, which is one-sixth of the transaction. The Gemara 
answers: It was necessary for the tanna to mention two halakhot: 
The smallest monetary claim in court for which a plaintiff can 
obligate a respondent to take an oath is two silver ma'a, and the 
smallest monetary admission for which that respondent takes the 
oath is an admission that one owes at least the value of one peruta. 
Therefore, the tanna cited the halakha of exploitation as well. 


The Gemara asks: That too we already learned in a mishna (Shevuot 
38b): The oath for admission to part of a claim imposed by the 
judges is in a case where the claim is two silver ma'a, and the 
admission is the value of one peruta. The Gemara answers: It was 
necessary for the tanna to teach the latter clause of the mishna, as 
it teaches: There are five halakhic situations involving perutot, 
which is not taught elsewhere. 


§ The mishna teaches: There are five halakhic situations involving 
perutot. The Gemara asks: And let the tanna also teach" that the 
measure of exploitation is one peruta. Rav Kahana said: That is 
to say that there is no exploitation concerning perutot.™' Any 
disparity between value and price that is less than the value of 
the smallest silver coin, an issar, which is worth eight perutot, is 
not considered exploitation. 


And Levi says: There is exploitation even for perutot. And like- 
wise, Levi taught in his version of the Mishna, which parallels 
the Mishna redacted by Rabbi Yehuda HaNasi, that there are five 
halakhic situations involving perutot: The measure of exploitation 
is one peruta, the admission is the value of one peruta, and the 
betrothal of a woman is with one peruta, and the halakha of one 
who takes an oath denying a robbery applies in the case where 
he denies having robbed another of at least one peruta, and the 
convening of judges to adjudicate a case of monetary law is in 
the case where the claim is at least one peruta." 


The Gemara asks: And with regard to the tanna of our mishna, 
what is the reason he does not teach the case of the convening of 
judges in his list of cases involving perutot? The Gemara answers: 
He taught the case of robbery, which includes all monetary claims 
one has against another. 


NOTES 


And let the tanna also teach - %23 ay: Some commentaries 
ask why the tanna did not include the halakha that land cannot 
be acquired with less than one peruta. The Ritva answers that 
this halakha is derived from the halakha of the betrothal of 
a woman, as parallels are drawn between betrothal and the 
acquisition of land. 


There is no exploitation concerning perutot — TKN pr 
nivna: Many commentaries ask: Why is exploitation different 


Exploitation concerning perutot - niona TRIX: One who 
exploits another is obligated to repay him only if the sum that he 
exploited is more than one peruta. This is the Rambam’s explana- 
tion, in accordance with the opinion of Rav Kahana as inferred 
from the language of the mishna. The Rashash explains that 
according to that opinion, there is no exploitation if the disparity 
is less than a silver maʻa. The Rema, citing the Tur, rules that there 
is exploitation even if the disparity is one peruta (Shulhan Arukh, 
Hoshen Mishpat 227:5). 


HALAKHA 


from all other halakhot where silver is not explicitly written, 
where the measure is one peruta? Torat Hayyim explains that 
since in order for there to be exploitation in a transaction, the 
disparity between the purchase price and the market value 
must be one-sixth, the item being sold cannot be worth only 
one peruta, as in that case the sum of the exploitation would be 
less than one peruta, an insignificant sum. Therefore, it stands to 
reason that the halakhot of exploitation apply only to a transac- 
tion of significant value, which is an issar (see Rif and Ra’avad). 


The convening of judges is in the case where the claim is at 
least one peruta — Monda DTT Nw»: Judges convene to 
hear a case only if the claim is worth at least one peruta. Once 
they began hearing a case involving one peruta they continue 
hearing the case even if the value of the item in question depre- 
ciated and is now worth less than one peruta. The halakha in 
in accordance with the opinion of Levi. See the Beit Yosef, who 
explains why the halakha is not in accordance with the opinion 
of Rav Ketina (Shulhan Arukh, Hoshen Mishpat 6:1). 
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The Gemara asks: But doesn’t the tanna teach the case of robbery 
and teach the case of lost property? Apparently, he lists monetary 
cases that are included under the rubric of robbery. The Gemara 
answers: With regard to these two cases, it was necessary for the 
tanna to teach them separately, as there is a novel element in each. 
The novel element in the case of robbery is not only that a robbery 
of one peruta is considered robbery, but also in the case of one who 
robs an item from another worth at least one peruta and then took 
an oath to him that he robbed nothing, he must carry the stolen 
item and follow its owner even to Medea. The novel element in the 
case of lost property is that one who finds lost property the value 
of at least one peruta is obligated to proclaim that he found it, even 
though the lost article depreciated and is no longer worth one 
peruta." 


The Gemara asks: And as for Levi, what is the reason he does not 
teach that one is obligated to proclaim that he found lost property 
only if it is worth at least one peruta? The Gemara answers: He 
taught the case of robbery, which includes all monetary claims one 
has against another. 


The Gemara asks: But doesn’t he teach robbery and also teach 
the convening of judges? Apparently, he lists monetary cases that 
are included under the rubric of robbery. The Gemara explains: 
With regard to the convening of judges it was necessary for the 
tanna to specify the halakha to exclude the opinion of Rav Ketina, 
as Rav Ketina says: The court attends to monetary claims of even 
less than the value of one peruta. Anyone wronged by another is 
entitled to have his case adjudicated in court. 


The Gemara asks: And as for Levi, what is the reason he does not 
teach the peruta of misuse of consecrated property? The Gemara 
answers: He is speaking with regard to non-sacred property; he 
is not speaking with regard to consecrated property. 


The Gemara asks: But in the case of the tanna of our mishna, who 
is speaking with regard to consecrated property, let him teach the 
halakha that second tithe may be redeemed only if the produce is 
worth at least one peruta. The Gemara answers: This tanna holds 
in accordance with the one who says: Second tithe is redeemed 
only if its one-fifth, which one adds when redeeming his own pro- 
duce, is worth at least one peruta. In other words, second tithe is 
redeemed only if it is worth at least four perutot. The Gemara asks: 
And let him teach that second tithe is redeemed only if its one-fifth, 
which one adds when redeeming his own produce, is worth at least 
one peruta. The Gemara responds: The tanna is speaking with 
regard to the principal; the tanna is not speaking with regard to 
the one-fifth. 


§ With regard to the matter itself raised in the previous discussion, 
the Gemara elaborates. Rav Ketina says: The court attends to 
monetary claims of even less than the value of one peruta. Rava 
raises an objection from a baraita. It is written: “And he shall make 
restitution for that which he has done amiss in the sacred matter” 
(Leviticus 5:16). 


HALAKHA 


Lost property that depreciated and appreciated - 74x proclaim that he found it, although it depreciated and became 
TA mynny: If lost property was worth at least one peruta worth less than one peruta in the interim (Shulhan Arukh, Hoshen 


both when it was lost and when it was found, one is required to 


Mishpat 262:1). 
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HALAKHA 

Misuse of consecrated property less than the value of one 
peruta - mana MwA NiNa: One who misuses consecrated prop- 
erty and derives benefit valued at less than one peruta, whether 
he did so unwittingly or intentionally, pays the principal, i.e., 
the value of the benefit he derived. He is not obligated to add 
one-fifth to the principal nor is he liable to bring a guilt-offering. 
Similarly, the Rambam maintains that one is not flogged for 
doing so (Rambam Sefer Avoda, Hilkhot Meiila 7:8). 


The judges conclude even if the item in question depreciated 
to less than the value of one peruta - mw ninay ox pnia 
mons: If a court began hearing a case where the plaintiff’ claim 
is one peruta, and the defendant’s counterclaim is for a lesser 
sum, they adjudicate the latter claim as well (Shulhan Arukh, 
Hoshen Mishpat 6:1). 


A non-priest who eats teruma, etc.— 13177277 bainn: A non- 
priest who ate teruma unwittingly pays the principal and adds 
one-fifth. The same is true with regard to teruma of the tithe, 
halla, and first fruits. By rabbinic law, one also adds one-fifth to 
the teruma of the tithe of demai (Rambam Sefer Zera'im, Hilkhot 
Terumot 10:1, 4). 


One who redeems a fourth-year sapling or second-tithe 
produce — 93 wyd y7 yva TTia: One who redeems his 
own second-tithe produce or fourth-year fruit adds one-fifth 
(Rambam Sefer Zera’im, Hilkhot Ma‘aser Sheni 5:1, 9:2). 


One-fifth with regard to consecrated property — wapia win: 
One who derives benefit worth one peruta from consecrated 
property pays the sum of the benefit plus one-fifth. He is also 
liable to bring a guilt-offering for misuse of consecrated property 
(Rambam Sefer Avoda, Hilkhot Me'ila 1:3). 


LANGUAGE 


Ordinary person [hedyot] — vita: From the Greek iSwtn¢, 
idiotés, meaning simple citizen with no official position. 
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This serves to include misuse of consecrated property less than 
the value of one peruta" in the halakha of restitution to the 
Temple treasury. The Gemara infers: To the Temple treasury, 
yes, one must return that which he took; but to an ordinary 
person [hedyot],' no, one need not pay restitution for theft 
of less than one peruta. 


Rather, if Rav Ketina’s ruling was stated, this is how it was 
stated: Rav Ketina says: If the court attends to a monetary 
claim of the value of one peruta, the judges conclude adjudi- 
cating and issue a ruling even if the item in question depreciated 
to less than the value of one peruta.™ For the beginning of 
the legal proceedings, we require a claim worth one peruta, 
whereas for the verdict, we do not require a claim worth one 
peruta. 


MI SHN A In this mishna, as in the previous one, 


the tanna enumerates several halakhot 
that share a common element. There are five halakhic situations 
where one-fifth is added to the value of the principal, and these 
are they: A non-priest who eats either teruma,"" or teruma of 
the tithe, which the Levite separates from the first tithe and gives 
to a priest, or teruma of the tithe of demai, or halla,’ or first 
fruits; in each of these cases, he adds one-fifth when paying 
restitution to the priest who owned the produce. And one who 
redeems his own fruit of a fourth-year sapling’ or second-tithe 
produce" adds one-fifth. One who redeems his own conse- 
crated property adds one-fifth. One who derives benefit worth 
one peruta from consecrated property adds one-fifth." And 
one who robs the value of one peruta from another and takes 
a false oath in response to his claim adds one-fifth when paying 
restitution. 


NOTES 


The judges conclude adjudicating even if the item in ques- 
tion depreciated to less than the value of one peruta — 
monan ninaa yoy wia: Rashi explains that even if one of 
the claimants claims less than one peruta from the other, the 
court still adjudicates his claim. According to the Ritva, the 
Gemara is referring to a case where the market value of the 
claim depreciated to less than one peruta while the court was 


Halla - abn: The Torah commands that one separate a por- 
tion of dough and give it to the priests (see Numbers 15:20). 
This portion is called halla, and its halakhic status parallels 
that of teruma. The Torah does not specify a measure for halla. 
The Sages required a private baker to separate one twenty- 
fourth of his dough and a commercial baker to separate one 
forty-eighth. Halla is taken from dough made from the flour 
of any of the five species of grain, wheat, barley, spelt, oats, 
and rye, provided that the flour is at least one-tenth of an 
ephah in volume. 

The halakhic status of dough from which halla is not taken 
is that of untithed produce. One who partakes of it is liable to 
receive death at the hand of Heaven. Today, since all Jews are 
ritually impure, halla, like teruma, must be burned rather than 
given to a priest. Accordingly, the measures specified by the 
Sages no longer apply. Only a small portion is separated from 
the dough and burned, whereupon the rest of the dough 
may be used. A blessing is recited for the separation of halla. 
Halla is considered one of the mitzvot practiced particularly 
by women. The halakhot governing this mitzva are discussed 
comprehensively in the mishna and Jerusalem Talmud of 
tractate Halla. 


BACKGROUND 


in session. Or, according to the Meiri, the defendant admits 
that he owes a portion of the debt, and the contested portion 
of the debt is less than a peruta. 


Who eats teruma, etc. — 2) 7270 daiwa: The first five 
cases of the mishna are all considered as one, due to their 
similarity. 


Fourth-year sapling — 1437 yea: For the first three years after 
a tree is planted, its fruits are orla. They may not be eaten, 
and it is prohibited to derive benefit from them. The legal 
status of fruit that grows during the fourth year parallels that 
of second-tithe produce. The fruit must be taken to Jeru- 
salem and eaten there. If it cannot be taken to Jerusalem, it is 
redeemed, and the redemption money is taken to Jerusalem 
for the purchase of food and drink. 
During the Temple period, the Sages instituted that it 
was prohibited for anyone living a single day’s journey from 
Jerusalem to redeem his fourth-year fruit. They required that 
one take it to Jerusalem in order to ensure that the streets of 
Jerusalem would be adorned with fruit (Beitza 5a). Today, the 
obligation to redeem fourth-year produce remains in effect, 
albeit for a nominal sum rather than its real value, since the 
redemption money is no longer taken to Jerusalem. 
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G E M A RA Rava says: Rabbi Elazar found the halakha 


in the mishna with regard to teruma of 
the tithe of demai to be difficult. He asked: And since the obli- 
gation to tithe demai is by rabbinic law, did the Sages reinforce 
their pronouncements" and render them parallel to Torah law by 
requiring the addition of one-fifth when paying restitution? 


Rav Nahman said that Shmuel said: In accordance with whose 
opinion is this mishna? It is in accordance with the opinion of 
Rabbi Meir, who says: The Sages reinforced their pronounce- 
ments and rendered them parallel to Torah law, as it is taught in 
a baraita: With regard to an agent who brings a bill of divorce" 
from a country overseas, if he gave it to the woman but did not 
say to her: It was written in my presence and it was signed in my 
presence," as is the requirement by rabbinic ordinance, one who 
marries that woman must divorce her, and any offspring born of 
that marriage is a mamzer;® this is the statement of Rabbi Meir. 
And the Rabbis say: Although he is in violation of the ordinance, 
the offspring is not a mamzer. How then should the agent pro- 
ceed? He should take the bill of divorce from her and give it to 
her again, this time in the presence of two witnesses, and say 
to her: It was written in my presence and it was signed in my 
presence. 


The Gemara asks: And according to Rabbi Meir, although the bill 
of divorce was otherwise valid, merely due to the fact that he did 
not say to her: It was written in my presence and it was signed in 
my presence, must he divorce her and the offspring is a mamzer? 
The Gemara answers: Yes, as Rabbi Meir conforms to his standard 
line of reasoning, as Rav Hamnuna says in the name of Ulla 
that Rabbi Meir would say: In the case of anyone who gives a bill 
of divorce that deviates from the formula coined by the Sages 
with regard to bills of divorce, one who then marries the divorced 
woman on the basis of that bill of divorce must divorce her, and 
the offspring is a mamzer. Concerning teruma of the tithe of demai 
as well, Rabbi Meir reinforced the pronouncements of the Sages 
and rendered them parallel to Torah law. 


Rav Sheshet raises an objection to this principle from a mishna 
(Demai 1:2), which teaches: One may desacralize silver coins of 
second tithe of demai" upon other silver coins, and copper coins 
upon copper coins, and silver coins upon copper coins, and cop- 
per coins upon produce, and he may then redeem that produce 
with money; this is the statement of Rabbi Meir. And the Rabbis 
say: That produce that redeemed the copper coins must be taken 
up and eaten in Jerusalem. It may not be redeemed again. 


Rav Sheshet continues: And can one desacralize silver coins 
with copper coins? But didn’t we learn in a mishna (Maaser Sheni 
2:6): In the case of a silver sela of second tithe and a sela of non- 
sacred property that were intermingled," one brings copper ma'a 
equaling the value of a sela and says: Wherever there is a sela of 
second tithe among these two coins, it is redeemed upon these 
copper ma'a, which assume the sanctity of second tithe. And he 
selects the better-quality sela among the two and redeems the 
copper coins upon that sela. The result is that the better-quality 
sela is second tithe, while the other sela and the copper coins are 
non-sacred. 


BACKGROUND 


Mamzer — waa: A mamzer is a child born from a forbidden 
relationship that is punishable by karet, i.e., an adulterous or 
incestuous relationship. The exception to this is a child conceived 
by a menstruating woman, with whom sexual intercourse is 
punishable by karet. A mamzer inherits from his natural father 


and is halakhically considered his father’s son in all respects. A 
mamazer may marry only a mamzeret, i.e., a female mamzer, or 
a convert to Judaism. Likewise, a mamzeret may marry only a 
mamzer or a convert. The offspring of such unions are mamzerim 
as well. 
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NOTES 


And did the Sages reinforce their pronouncements — 
apa PUN ONIN wy a1: The early commentaries ask: 

Are there not many halakhot where the Sages reinforce 

their pronouncements and render them parallel to Torah 

law, and in certain cases render them even stricter than 

Torah law? The consensus of the early commentaries is that 
there is no uniform principle with regard to the stricture of 
rabbinic halakhot, as in certain cases the Sages ruled strin- 
gently and in others less so (Meiri). The Sages tend to rule 

stringently in any decree or ordinance based on Torah law 

(Tosafot on Bava Batra). Likewise, they ruled stringently in 

requently occurring matters (Tosafot on Yevamot), in mat- 
ers that people tend to treat with contempt, and in mat- 
ers whose violation will cause extensive damage (Meiri). 
n this context, some explain that the entire prohibition of 
demai is by rabbinic law, and is structured less stringently 
han other rabbinic decrees, as the majority of people tithe 

heir produce. Therefore, Rabbi Elazar wondered why there 

is a decree of adding one-fifth in that case, as that appears 

o be a decree issued to reinforce another rabbinic decree, 
which is generally not done (see Hullin 104a). In response, 
he Gemara cites Rabbi Meir’s ruling with regard to a bill of 
divorce, as in that case the rabbinic decree was also due to 

a far-fetched concern, yet he was stringent. 


It was written in my presence and it was signed in my 
presence — DAN) 295) 23) 1393: If a husband sent a bill 
of divorce from a place within Eretz Yisrael to his wife in 
Eretz Yisrael, it is sufficient for the agent to deliver it to his 
wife in the presence of witnesses. If a husband sent a bill 
of divorce from overseas to his wife in Eretz Yisrael, the 
agent must state upon delivery: It was written in my pres- 
ence and it was signed in my presence. The Gemara cites 
different reasons for this requirement. It is either because 
people overseas are not expert in all the halakhot of writ- 
ing bills of divorce or because witnesses are not available 
to ratify the document. If there is a flaw in the document, 
the woman remains married. The concern is that she will 
remarry based on the flawed document. The statement of 
the agent allays that concern. 


HALAKHA 


An agent who brings a bill of divorce, etc. - 03 wann 
"131: If an agent who brought a bill of divorce from outside 
Eretz Yisrael neglected to say: It was written in my pres- 
ence and it was signed in my presence, and the woman 
remarried after receiving the document, the agent must 
take it from her, give it to her again in the presence of two 
witnesses, and state: It was written in my presence and it 
was signed in my presence. This ruling is in accordance 
with the opinion of the Rabbis (Shu/han Arukh, Even HaEzer 
142:7). 


Desacralization of second tithe of demai — ‘10 "wy Dibr 
NDT bw: Second tithe of demai may be redeemed ab initio 
if the second-tithe silver coins are redeemed with other 
silver coins, or silver coins with copper ones, or copper 
coins with copper coins, or copper coins with produce. 
That produce is taken to Jerusalem where it is eaten, in 
accordance with the opinion of the Rabbis (Rambarn Sefer 
Zera‘im, Hilkhot Ma‘aser Sheni 4:8). 


A silver sela of second tithe and a sela of non-sacred 
property that were intermingled — »w wya by yop 
ww pain bun: if silver coins with which second-tithe 
produce was redeemed were intermingled with non- 
sacred coins, one brings coins equal in value to the tithe 
coins, even copper coins, and says: The second-tithe coins, 
wherever they may be, are desacralized with these coins. 
He then selects the better-quality silver coins and desacral- 
izes the copper coins with them (Rambam Sefer Zera'im, 
Hilkhot Ma‘aser Sheni 6:2). 
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HALAKHA 


One desacralizes second-tithe silver coins upon copper 
coins under duress - prima ngin) by apa inis born: 
Under duress, it is permitted to desacralize silver coins with 
which second tithe was redeemed upon copper coins. One 
should not keep those coins in that state. Rather, he should 
redeem the copper coins upon other silver coins at the 
first opportunity (Rambam Sefer Zera‘im, Hilkhot Ma‘aser 
Sheni 4:7). 


The sale of demai — «13 nY: Anyone who distributes 
produce in large quantities, e.g., grain merchants or whole- 
salers, may sell demai without tithing, and one who buys or 
receives the demai is required to tithe. One who sells small 
quantities, e.g., a baker, must tithe himself, in accordance 
with the mishna in tractate Demai (Rambam Sefer Zera‘im, 
Hilkhot Ma‘aser 11:2). 


One who purchases bread from a baker - ninnan pa npibn: 
One who purchases bread from a baker may not tithe from a 
warm loaf for a cold one, lest the wheat used to bake the day 
before belonged to one person and the wheat used to bake 
today belong to another. The halakha is in accordance with 
the opinion of Rabbi Yehuda in his dispute with Rabbi Meir 
(Rambam Sefer Zera’im, Hilkhot Ma‘aser 14:5). 


One who separates teruma from poor-quality produce 
for superior-quality produce — 7597 by AY p DAT: 
One separates teruma from one species of produce for the 
entire crop of that species. For these purposes, types of pro- 
duce that may be planted together and do not constitute 
a prohibited mixture of diverse kinds are considered to be 
of one species. One may also separate from higher-quality 
produce for lower-quality produce, but not the opposite. 
Nevertheless, if one separated from lower-quality produce 
for higher-quality produce, his teruma is teruma after the fact 
(Rambam Sefer Zera’im, Hilkhot Ma‘aser 5:3). 


NOTES 


Not that he will maintain them in that form - o»pw x5 
12: Rashi provides several reasons why one may not main- 
tain the copper coins. In his opinion, one is obligated to 
exchange them. The Meiri holds that this is merely a rec- 
ommended option, teaching that if one does not wish to 
transport the copper coins to Jerusalem, he may exchange 
them. 


Only a wholesaler - aa ior: The Rambam in his Com- 
mentary on the Mishna explains that those who sell in bulk 
use imprecise measures and do not profit much. Therefore, 
the Sages absolved them from tithing. Those who sell small 
quantities are very precise and use precise measures. They 
profit from every sale and therefore can afford to tithe 
demai. 


From warm bread for cold bread — nasixit by mani pa: 
According to the Rambam’s Commentary. on the Mishna, it 
appears that there is a concern that one will separate from 
last year's produce for this year’s, which is prohibited. 


And you shall bear no sin by reason of it - voy won x 
KYN: Some commentaries ask: Perhaps one transgresses for 
violating a mitzva in the Torah, but his action is nevertheless 
ineffective and his teruma is not teruma. They answer that it 
is already clear from the verse: “When you set apart the best 
thereof from it” (Numbers 18:30), that one must separate 
teruma from the highest-quality produce. Consequently, 
the verse: “And you shall bear no sin by reason of it,’ serves 
to teach that in such a case, although separating teruma 
from poor-quality produce for superior-quality produce is 
prohibited, it is effective in rendering the produce permitted 
(Rashi; Tosafot on Kiddushin 46b). 
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The reason one must employ this procedure is due to the fact 
that the Sages said: One desacralizes second-tithe silver coins 
upon copper coins under duress." And it is not that he will 
maintain them in that form;" rather, it is that he again desacral- 
izes them upon silver coins. In any event, the tanna teaches that 
one desacralizes second-tithe coins in this manner under duress, 
from which it may be inferred: Under duress, yes; not under 
duress, no. This is the halakha with regard to redemption of 
second-tithe coins by Torah law. By contrast, in the case of demai, 
which is by rabbinic law, Rabbi Meir permits desacralizing it in 
this manner ab initio. Apparently, Rabbi Meir is more lenient 
with regard to matters of rabbinic law than he is with regard to 
matters of Torah law. 


Rav Yosef said: Although Rabbi Meir is lenient with regard to 
redemption of second-tithe demai, he is stringent with regard 
to its consumption. This is as it is taught in a baraita: The Sages 
permitted only a wholesaler" to sell demai." Since a wholesaler 
acquires grain from numerous sources and sells large quantities, 
he would suffer significant loss if he were required to separate 
tithes each time. But in the case of a proprietor who purchased 
produce from an am haaretz, whether he purchased large quanti- 
ties to sell in bulk or whether he purchased small quantities to 
sell little by little, he must tithe the produce; this is the statement 
of Rabbi Meir. 


The baraita continues: And the Rabbis say: Both a wholesaler 
and a proprietor who sells in bulk may sell demai, or send it 
to another, or give it to him as a gift, and they need not be 
concerned. The one who receives the produce separates the 
tithes and consumes the remaining produce. In this baraita, Rabbi 
Meir was stringent with regard to the concern that someone will 
consume demai without the tithes being separated. 


Ravina raises an objection from a mishna (Demai 5:3): One who 
purchases bread from a baker" who is unreliable with regard 
to tithes [am ha‘aretz] may tithe from warm bread for, i.e., to 
exempt, cold bread," and from cold bread for warm bread, and 
one may do so even if the bread is in different shapes from many 
molds; this is the statement of Rabbi Meir. 


Granted, one may tithe from cold bread for warm bread, in 
accordance with the opinion of Rabbi Elai, as Rabbi Elai says: 
From where is it derived with regard to one who separates 
teruma from poor-quality produce for superior-quality produce 
that his teruma is teruma? It is as it is stated: “And you shall 
bear no sin by reason of it," seeing that you have set apart 
from it the best thereof” (Numbers 18:32). The Torah warns the 
Levites not to separate teruma from low-quality produce. The 
question arises: If when one separates lower-quality produce, 
that produce is not sacred, why would one think that he bears 
sin? He did nothing. From here it is derived that although the 
Levite acted improperly, in the case of one who separates teruma 
from poor-quality produce for superior-quality produce," his 
teruma is teruma. 


Rather, with regard to the halakha that one may tithe even if the 
bread is in different shapes from many molds, let Rabbi Meir be 
concerned lest the buyer come to tithe from the loaves that one 
is obligated to tithe for the loaves that one is exempt from tithing, 
or from the exempt for the obligated. Since these loaves are all 
demai, it is possible that the loaves shaped in one mold were baked 
from produce that was tithed and the loaves shaped in another 
mold were baked from produce that was not tithed. Apparently, 
Rabbi Meir rules leniently in cases of rabbinic law, e.g., demai. 
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The Gemara returns to discuss the difficulties raised above. Abaye 
said: The problem raised by Rabbi Elazar was legitimately difficult 
for him, and Shmuel did not legitimately respond to his difficulty 
by stating that the mishna is in accordance with the opinion of 
Rabbi Meir. The reason the response is insufficient is that it was the 
case in the mishna of teruma of the tithe, which is punishable with 
death at the hand of Heaven, that was difficult for Rabbi Elazar, 
who was questioning whether the Sages reinforced their pronounce- 
ments concerning such a prohibition and rendered them parallel to 
Torah law; and Shmuel responded to him by citing Rabbi Meir’s 
opinion concerning a bill of divorce, which involves court-imposed 
capital punishment. Perhaps the case involving court-imposed 
capital punishment is different, as it is more stringent, and Rabbi 
Meir renders rabbinic law parallel to Torah law only in such a case. 


Abaye continued: And Rav Sheshet does not legitimately raise 
an objection, as Rabbi Elazar and Shmuel are speaking about 
cases punishable by death, and Rav Sheshet raised his objection 
from a case involving a mere prohibition,’ as it is written with 
regard to second tithe: “You may not eat within your gates the tithe 
of your grain, or of your wine, or of your oil” (Deuteronomy 12:17). 
And to that which Rav Sheshet raised as an objection, Rav Yosef 
legitimately respond to his difficulty. 


But as for Ravina, the question arises: Rather than raising an 

objection from this case of a baker, from which proof is cited that 

Rabbi Meir does not draw a parallel between rabbinic law and Torah 

law, let him cite support for the assessment of the opinion of Rabbi 

Meir from the case of a bread merchant [mipalter],'. as we learned 

in a mishna (Demai 5:4): One who purchases bread from a mer- 
chant" tithes separately from the bread of each and every mold; 

this is the statement of Rabbi Meir. In this case, Rabbi Meir is 

stringent with regard to demai. 


Rather, what have you to say in explaining why Ravina did not cite 
a proof from this mishna? It is because a merchant purchases his 
supply from two or three people. Therefore, Rabbi Meir holds that 
one must be concerned that perhaps one of the suppliers separated 
tithes and another did not, so the customer must separate tithes 
from the bread of each and every mold. But if that is the case, Ravina 
should not cite a proof from the case of the baker, as well; as the 
baker discussed in the mishna typically purchases his stock of grain 
from only one person. Therefore, in that case there is no concern 
that perhaps the customer will tithe from the loaves that he is 
exempt from tithing for the loaves that he is obligated to tithe. 


Rava said: Shmuel responds well to that which was difficult to 
Rabbi Elazar, as the category of death in the world is one. There- 
fore, it is appropriate to cite proof from the case of court-imposed 
capital punishment to the case of death at the hand of Heaven. 


MI S HN A These are matters that are not subject to 


the halakhot of exploitation" even if the dis- 
parity between the value and the payment is one-sixth or greater: 
Slaves, and documents, and land," and consecrated property. In 
addition, if they are stolen, these items are subject neither to pay- 
ment of double the principal" for theft’ nor to payment of four or 
five times the principal, if the thief slaughtered or sold a stolen sheep 
or cow, respectively. An unpaid bailee does not take an oath and 
a paid bailee does not pay if these items were stolen or lost.” Rabbi 
Shimon says: 


Slaves and documents and land - niy ppn niwwm Day: 

Many commentaries questioned the order of these halakhot. 
The tanna should have listed land first, as the halakha in the 
other cases is derived from it. Some explained that documents 
and slaves were mentioned first because there is a novel ele- 
ment in those cases: Although documents and slaves resemble 


NOTES 


BACKGROUND 


Prohibition — wd: Although there are many prohibi- 
tions in the Torah that incur specific punishments, 
the Gemara’s use of this term in this context refers 
specifically to those prohibitions whose violation 
does not incur the death penalty or death at the hand 
of Heaven. 


LANGUAGE 


Merchant [palter] - awhe: From the Greek wAntHp, 
polétér, meaning seller, or merchant. 


HALAKHA 


One who purchases bread from a merchant - npiba 
aban ya: One who purchases bread from a bread 
merchant, even if the loaves were from different 
molds, may tithe from one mold for all the loaves. The 
halakha is in accordance with the opinion of Rabbi 
Yehuda in his dispute with Rabbi Meir in the mishna 
(Rambam Sefer Zera‘im, Hilkhot Ma‘aser 14:6). 


Matters that are not subject to exploitation - O37 
TKN ond pw: Slaves, documents, land, and con- 
secrated property are not subject to the halakhot 
of exploitation. Even if one sold an item worth one 
thousand dinars for one dinar, or vice versa, there is 
no exploitation. The Rema, citing the Rosh and the Tur, 
wrote that this is the ruling only if the disparity is up 
to one-half of its value. If the disparity is greater, even 
these items are subject to the halakhot of exploitation 
(Shulhan Arukh, Hoshen Mishpat 227:29). 


These items are subject neither to payment of 
double the principal - bap bwn ay px: One who 
steals slaves, documents, land, or consecrated prop- 
erty is not liable to pay double the principal (Rambam 
Sefer Nezikin, Hilkhot Geneiva 2:1). 


Bailees with regard to land and the like — n-yaiw 
ma xyi) mMypypa: The halakhot of bailees stated 
in the Torah are not in effect with regard to one safe- 
guarding slaves, documents, land, or consecrated 
property. If these items were damaged in the care of 
a paid bailee or a borrower, they do not take an oath 
by Torah law and are not obligated to pay. Some rule 
that they are exempt even if the damage resulted 
from negligence, while others rule that they are liable 
in that case. In all these cases, the bailee takes an 
oath of inducement and any other relevant oath insti- 
tuted by the Sages (Shulhan Arukh, Hoshen Mishpat 
95:2, 301:1). 


NOTES 


A baker and a bread merchant - wher Dinn): Some 
maintain, based primarily on tractate Pea in the 
Jerusalem Talmud, that the dispute between Rabbi 
Yehuda and Rabbi Meir with regard to a baker and 
a bread merchant concerns the reality of the matter. 
Rabbi Meir holds that a bread merchant sells a large 
amount, and he acquires his supply of bread from 
several people. The baker, who sells smaller quantities, 
buys the grain he uses from a single source. Rabbi 
Yehuda holds that since a bread merchant has an 
established business and large quantities of merchan- 
dise, he has a steady supplier who bakes for him. A 
baker, who acquires grain ad hoc based on his needs, 
acquires it from different people, per availability at 
the time (see Ritva). 


exploitation (Ritva; see Tosefot Yom Tov). 

Although it is by Torah edict that these categories of prop- 
erty are not subject to the halakhot of exploitation, some com- 
mentaries suggested reasons for their legal status, e.g., land has 
no fixed price because it exists forever (see Sefer HaHinnukh). 


movable property, they are not subject to the halakhot of Land theft — yp? n233: Ostensibly, the question arises: How 
can land be stolen? Josafot on tractate Bava Kamma explain 
that the reference is to one who moved the boundary between 
his land and another's, to include some of the other's land in his 
property. Or, one stole an item that was attached to the ground, 
whose legal status is that of land, e.g., one uprooted a tree. 
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NOTES 
For which one bears responsibility - 49m xinw 
inwa: These animals are subject to the halakhot of 
bailees, as well as the halakhot of double payment and 
fourfold or fivefold payment (Tosefot Yom Tov). 


Even one who sells a Torah scroll - myin 399 7311277 9X: 
Rabbi Yehuda explains (58b) that a Torah scroll is consid- 
ered to be of unlimited value. Accordingly, some com- 
mentaries explain that he holds there is no exploitation 
only if the buyer paid more than the market value, but not 
if the seller was paid less than the market value (Ra’avad). 
The Meiri holds that where the halakhot of exploitation 
are applied to a transaction, if one party cannot claim that 
he was exploited, the other party cannot have a claim of 
exploitation either. 


HALAKHA 


All movable property is subject to the halakhot of 
exploitation — max w’? povden dpa: All movable prop- 
erty is subject to the halakhot of exploitation, including 
Torah scrolls and precious stones, in accordance with the 
opinion of Rabbis in the mishna (Shulhan Arukh, Hoshen 
Mishpat 22715). 
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With regard to sacrificial animals for which one bears responsi- 
bility" to replace them, they are subject to the halakhot of exploita- 
tion, as this responsibility indicates a certain aspect of ownership. 
And those for which one does not bear responsibility to replace 
them, they are not subject to the halakhot of exploitation. Rabbi 
Yehuda says: Even in the case of one who sells a Torah scroll," an 
animal, or a pearl, these items are not subject to the halakhot of 
exploitation, as they have no fixed price. The Rabbis said to him: 
The early Sages stated that only these items listed above are not 
subject to the halakhot of exploitation." 


G E M ARA™ Gemara asks: From where are these 


matters derived? It is as the Sages taught: 
It is written: “And if you sell to your colleague an item that is sold, 
or acquire from your colleague’s hand, one shall not exploit his 
brother” (Leviticus 25:14). This is referring to an item acquired 
from hand to hand. Land is excluded, as it is not movable. Slaves 
are excluded, as they are juxtaposed to land in several sources, and 
therefore their legal status is like that of land in certain respects. 
Documents are excluded, as it is written: “And if you sell to your 
colleague an item that is sold,” indicating an item that is itself sold 
and itself acquired. Documents are excluded, as they are not sold 
themselves and they are not acquired themselves. They have no 
intrinsic value, and they exist only for the proof therein. 


From here the Sages said: In the case of one who sells his docu- 
ments that are no longer in use to a perfumer for use in packaging 

his wares, they are subject to the halakhot of exploitation because 

he is selling the paper itself. The Gemara asks: Isn’t this obvious? 

In that case, one sold paper, and it is no different from any other 

movable property. The Gemara answers: This serves to exclude the 

opinion of Rav Kahana, who says: There is no exploitation for 

cases involving perutot, as paper is sold for mere perutot. The Sages 

therefore teach us: There is exploitation for cases involving perutot. 
Consecrated property is excluded, as the verse states: “One shall 

not exploit his brother” (Leviticus 25:14), indicating that these 

halakhot apply only to transactions involving “his brother,’ but not 

to transactions involving consecrated property. 


Rabba bar Memel objects to this: Is that to say that anywhere that 

it is written “his hand,” the reference is to his actual hand," and 

not merely to his possession, in its metaphorical sense? If that is 

so, that which is written: “And taken all his land from his hand” 
(Numbers 21:26), would you also explain here that he was holding 

all his land in his hand? Rather, clearly, “from his hand” means 

from his possession. Here too, “from your colleague’s hand” in the 

case of exploitation means from his possession. 


The Gemara asks: Is that to say that anywhere that it is written “his 
hand” the reference is not to his actual hand? But isn’t it taught in 
a baraita: “If the theft is found in his hand” (Exodus 22:3): I have 
derived from here only his hand; from where do I derive that the 
halakha is the same if the stolen item is found on his roof, in his 
courtyard, or in his enclosure? The verse states: “If the theft is 
found [himmatze timmatze]”; the use of the double verb teaches 
that the halakha applies in any case where the stolen item is in 
his possession. 


His hand, the reference is to his actual hand - wan it it: 
It is undisputable that in most cases where the word hand is 
used in a verse, the reference is to an actual hand. The dispute 
here pertains to cases where “hand” can be understood both 
literally and figuratively, in the sense of possession: Which is the 


NOTES 


verses where “hand” can be interpreted as referring to possession, 
e.g., theft and a bill of divorce, a special derivation is required to 
exclude the literal understanding of “hand.” Therefore, in the 
absence of incontrovertible evidence based on context, “hand” 
is interpreted literally (Torat Hayyim). 


binding interpretation? The Gemara proves that even in those 
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The Gemara infers: The halakha applies if the stolen item is 
found in his possession, and this includes any place in his 
possession. The reason is that the Merciful One writes: “If 
the theft is found [himmatze timmatze]? If that were not so, 
I would say that wherever He writes “his hand,” the reference 
is to his actual hand. And furthermore, it is taught in a baraita 
that it is written with regard to a bill of divorce: “And place it 
in her hand” (Deuteronomy 24:1). I have derived only her 
hand; from where do I derive that the halakha is the same if 
he places the bill of divorce on her roof, in her courtyard, or in 
her enclosure? The verse states: And place, in any case that 
he places it in her possession. Here too, the Gemara infers: The 
reason that any place in her possession is included is that the 
Merciful One writes “and place.” If that were not so, I would 
say that wherever He writes “his hand,” the reference is to 
his actual hand. 


Rather, the Gemara rejects Rabba bar Memel’s objection and 
concludes: Every mention of the term “his hand” in the Torah 
is a reference to his actual hand. And it is different there, in the 
verse: “And taken all his land from his hand” (Numbers 21:26), 
where it cannot be said that the reference is to his actual hand. 
Rather, it means there: In his possession. 


§ Rabbi Zeira raises a dilemma with regard to rental: Is it 
subject to the halakhot of exploitation,™ or is it not subject to 
the halakhot of exploitation? The Gemara elaborates: Is it an 
item that is sold about which the Merciful One speaks, but not 
arental; or perhaps there is no difference? Abaye said to him: 
Is it written: And if you sell an item that is sold forever? What 
is written is simply: “And if you sell an item that is sold,” and 
indeed for its day the rental is considered a sale. The legal status 
of a rental is that of a sale for a limited period. Consequently, 
it is subject to the halakhot of exploitation. 


Rava raises a dilemma: In a case involving wheat kernels, and 
one sowed them in the ground," what is the halakha? Are 
they subject to the halakhot of exploitation," or are they not 
subject to the halakhot of exploitation? The Gemara elaborates: 
Is their legal status like that of kernels cast into a jug, and they 
are subject to the halakhot of exploitation, as they remain 
movable property? Or, perhaps he subordinated them to the 
ground, and like land they are not subject to the halakhot of 
exploitation. 


The Gemara asks: What are the circumstances? If we say that 
the hired laborer said: I sowed six kav of grain in the field, and 
witnesses came and said that he sowed only five kav in it, but 
doesn’t Rava himself say: With regard to any item that is oth- 
erwise subject to the halakhot of exploitation, and it is sold by 
measure," or by weight, or by number, even if the disparity was 
less than the measure of exploitation in the transaction, the 
transaction is reversed." A disparity of one-sixth between the 
value of an item and its price constitutes exploitation only in 
cases where there is room for error in assessing the value of an 
item. In a case where the sale item is easily quantifiable, any 
deviation from the designated quantity results in a nullification 
of the transaction, even if the wheat kernels are subordinate to 
the ground. 


Rather, it is a case where the hired laborer said: I cast kernels 
in the field as required, without quantifying the measure of the 
kernels that he cast, and it was discovered that he did not cast 
kernels in the field as required. Are they subject to the halakhot 
of exploitation or are they not subject to the halakhot of exploi- 
tation? Is the legal status of these kernels like that of kernels cast 
into a jug, and they are subject to the halakhot of exploitation? 
Or, perhaps the laborer subordinated them to the ground? 


NOTES 

Rental, is it subject to the halakhot of exploitation - mvaw 
TKK b w»: According to one interpretation, the reference 
here is to rental of land, and the dilemma is whether the same 
halakhot apply to rental and to sale. Most commentaries hold 
that rental of land is not subject to the halakhot of exploita- 
tion, and the dilemma here relates to the rental of movable 
property (see Ritva). 


Wheat kernels and one sowed them in the ground - myn 
YP WPA pw: The commentaries discuss the particulars of this 
case. Some maintain that the question is: If a laborer hired to 
sow the land with the appropriate measure of wheat sowed 
ess, does this constitute exploitation (Rambam; Ra’avad)? 
Others explain that the issue is: If one overcharged or under- 
charged when selling wheat still sown in the ground, is this 
case subject to the halakhot of exploitation? According to the 
atter understanding, a minor emendation of the language of 
he Gemara is necessary (Rabbeinu Hananel; Rashba; Ritva). 


An item that is sold by measure, etc. - ^3) Taw 327: 
Rashi on Menahot explains: Since one is particular about the 
specific measure in this case, he certainly does not waive any 
disparity, even if it is less than the measure of exploitation. 


HALAKHA 


Rental, is it subject to the halakhot of exploitation - mvaw 
TKK b w»: Rental of vessels and animals is subject to the 
halakhot of exploitation, as the legal status of rental is like that 
of a sale for the duration of the rental period. Therefore, one 
who hires a laborer to perform a task for him cannot claim 
exploitation, as the legal status of hiring is like that of a sale. 
Accordingly, the hiring of a laborer is akin to the temporary 
purchase of a slave, and slaves are not subject to the halakhot 
of exploitation. The same halakha applies to the rental of 
land and any items attached to land (Shulhan Arukh, Hoshen 
Mishpat 227:32, 33, 35). 


Wheat kernels and one sowed them...are they subject to 
the halakhot of exploitation — m<2ix ond wy pom: If 
one rented land for sowing, and he claimed that he sowed it 
in the appropriate manner, and witnesses testified that he did 
not do so, there is uncertainty whether or not this constitutes 
exploitation. Therefore, the renter is not obligated to pay, but 
he is obligated by rabbinic law to take an oath of inducement 
(Shulhan Arukh, Hoshen Mishpat 227:34). 


Exploitation with regard to items sold by measure and 
number — paaa 77793 ANI: If one sells an item by mea- 
sure, weight, or number, and it turns out that the measure, 
weight, or number of the item did not correspond to what 
was stated, even the smallest disparity must be returned, 
regardless of how long it takes for the error to be discovered. 
If the disparity between price and value cannot be returned, 
e.g., unmeasured land, the transaction is nullified (Shulhan 
Arukh, Hoshen Mishpat 232:1 and Sma there). 
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Rava raises an additional dilemma: If the laborer admitted to part 
of the claim, does he take an oath with regard to the kernels or 
does he not take an oath with regard to the kernels? Is their legal 
status like that of kernels cast into a jug, and one takes an oath 
with regard to them?" Or, perhaps he subordinated them to 
the ground, and one does not take an oath with regard to them, 
as the halakha is that one does not take an oath about a claim 
involving land. 


Rava raises an additional dilemma: Does the sacrifice of the omer 
offering® permit one to eat the produce grown from these ker- 
nels, or does the sacrifice of the omer offering not permit one 
to eat the produce? The Gemara asks: What are the circum- 
stances? If it is a case where the kernels took root, we already 
learned that halakha. If it is a case where the kernels did not yet 
take root, we already learned that halakha also. As we learned 
in a mishna (Menahot 70a): If crops took root before the sacri- 
fice of the omer offering, the omer offering renders it permitted 
to eat them. And if not, if they took root only after the sacrifice 
of the omer offering, it is prohibited to eat them until the time 
for the sacrifice of the next omer offering will arrive." 


No, Rava’s dilemma is not superfluous, as it is necessary to 
raise it in a case where one reaped grain and sowed its kernels 
prior to the time of the omer offering, and the time of the omer 
offering arrived and passed while they were in the ground, 
and the kernels did not take root before the sacrifice of the 
omer offering. 


NOTES 


One takes an oath with regard to them — why pyawa: The 
commentaries dispute the circumstances of the case dis- 
cussed here. Rashi explains that one claimed that he hired a 
worker to sow six measures of kernels, and that the laborer 
sowed only five; whereupon the laborer claimed that he 
sowed five and a half. Some hold that this is a case where 
one sold the field and the wheat kernels sown therein. The 
seller had claimed that it contained the appropriate measure 


Omer offering — miy: Technically, an omer is a measure of 
grain, one-tenth of an ephah. Often, the term is used to 
refer to the measure of barley sacrificed in the Temple on 
the sixteenth of Nisan, the second day of Passover, whether 
it occurred on Shabbat or during the week. The omer meal- 
offering was brought from newly ripened barley that was 
toasted and ground into flour. The barley was harvested at 
the conclusion of the first festival day of Passover at night. A 
handful of the flour was burned on the altar and the rest of 
the meal-offering was eaten by the priests. In addition to the 
omer meal-offering, a male sheep was sacrificed as a burnt- 


Which produce does sacrifice of the omer offering render 
permitted — wiv ma agan irg: Any grain that did not 
take root before the sixteenth of Nisan is prohibited until the 
sacrifice of the omer offering the following year. If it took root 
before the sixteenth of Nisan, the omer offering renders that 


BACKGROUND 


HALAKHA 


of wheat, then admitted that there was less than the appropri- 
ate measure of wheat, although he claims that the disparity 
is not as great as claimed by the buyer (Ra‘avad). According 
to the Rosh, one witness testified that he did not sow the 
appropriate measure of wheat, and, as in cases involving 
movable property, one is liable to take an oath based on the 
testimony of one witness. 


offering, accompanied by a libation of wine and two-tenths 
of an ephah of wheat flour as a meal-offering. Once the omer 
was Offered, grain from the new harvest was permitted for 
consumption by individuals. Grain from the new harvest was 
permitted for use in meal-offerings in the Temple after the 
meal-offering of the two loaves was brought on Shavuot. 

The Torah commands that forty-nine days be counted 
from the bringing of the omer to the bringing of the two 
loaves on Shavuot. This period is known as the period of the 
counting of the omer. 


grain permitted, even if it was reaped after the sacrifice of the 
omer offering. Some maintain that for these purposes, it takes 
three days for grain to take root (Terumat HaDeshen). Others 
hold that it takes two weeks (Shulhan Arukh, Yoreh De'a 293:3 
and Shakh there). 
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This is Rava’s dilemma: What is the halakha? Is it permitted for one 
to take some of the kernels and eat from them? Is their legal status 
like that of kernels cast into a jug, and the sacrifice of the omer 
offering rendered their consumption permitted? Or perhaps he 
subordinated them to the ground," and their legal status is that of 
seeds that did not take root, and they are therefore forbidden. The 
Gemara concludes: The dilemmas shall stand unresolved. 


§ Rava said that Rav Hasa said that Rabbi Ami raises a dilemma 
with regard to those matters that are not subject to the halakhot of 
exploitation: Is the halakha that they are not subject to exploita- 
tion where the disparity in the price is one-sixth, but they are 
subject to nullification of the transaction‘ when it is greater 
than that? Or, perhaps they are not subject to nullification of the 
transaction either. Rav Nahman said: Rav Hasa then said that 
Rabbi Ami resolved this dilemma and said: They are not subject 
to exploitation; they are subject to nullification of the trans- 
action. Rabbi Yona said: This ruling applies to consecrated prop- 
erty. Rabbi Yirmeya said: It applies to land." And both of them 
said it in the name of Rabbi Yohanan: They are not subject to 
exploitation; they are subject to nullification of the transaction. 


The Gemara comments: The one who states that this ruling applies 

to consecrated property, all the more so does it apply to land. The 

one who states that this ruling applies to land states it only with 

regard to land, but it does not apply to consecrated property, in 

accordance with the opinion of Shmuel, as Shmuel says: Conse- 
crated property worth one hundred dinars that one desacralized 

upon a coin worth one peruta," is desacralized. Since consecrated 

property is not subject to the halakhot of exploitation at all, it is 

desacralized upon coins worth any sum. 


We learned in a mishna there (Temura 26b): If the consecrated 
animal was blemished and another was substituted for it, the 
blemished animal leaves its consecrated state and assumes non- 
sacred status," and one is required to calculate the difference in 
monetary value between the two animals and pay it to the Temple 
treasury. Rabbi Yohanan says: It leaves its consecrated state and 
assumes non-sacred status by Torah law, and one is required to 
calculate the difference in monetary value and pay it to the Temple 
treasury by rabbinic law. And Reish Lakish says: Even the halakha 
that one is required to calculate the difference in monetary value 
and pay it to the Temple treasury is by Torah law." 


HALAKHA 


Nullification of the transaction with regard to land - npa wa 
Diyp pa: Transactions involving items that are not subject to the 
halakhot of exploitation take effect even if an item worth one 
thousand dinars was sold for one dinar, or an item worth one 
dinar was sold for one thousand dinars. The Rema, citing the 
Rosh, the Tur, and geonim, rules that in transactions for these 
items, if the disparity is greater than half the value of the item the 
transaction is nullified (Shulhan Arukh, Hoshen Mishpat 227:29). 


Consecrated property...that one desacralized upon a coin 
worth one peruta - mens mw by bonw..wapa: One who desa- 
cralizes consecrated property must do so at its value ab initio. If 
one desacralized it at less than its value, even if he redeemed 
consecrated property worth one hundred dinars for one peruta, 


the property is desacralized. The Sages instituted that conse- 
crated property must be assessed, and one who desacralized 
it at less than its value must pay the difference to the Temple 
treasury (Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 7:8). 


The animal leaves its consecrated state and assumes non- 
sacred status, etc. — 131 pond tex»: If one owned a blemished 
consecrated animal, placed it alongside a non-sacred animal, 
put his hand on the non-sacred animal, and said: This animal 
is in place of that one, the sanctity of the consecrated animal is 
transferred to the other animal, and the consecrated animal is 
desacralized. If the non-sacred animal was worth less than the 
consecrated animal, the Sages required him to pay the difference 
(Rambam Sefer Korbanot, Hilkhot Temura 2:1, 2). 


NOTES 


He subordinated them to the ground — 33% amybva 
yr: There are those who draw a parallel between this 
and the halakhot of Shabbat, and conclude the following: 
f one collects seeds that were sown in the ground, there 
is uncertainty whether he performed the prohibited labor 
of reaping or not (Nishmat Adam). The authorities reject 
he comparison and rule that this is a matter involving 
nothing more than a question of muktze. 


Nullification of the transaction - npa biwa: According 
o Rashi, nullification of the transaction in the cases of 
matters not subject to the halakhot of exploitation is no 
different from the other cases cited in the Gemara, when 
he disparity between the market value and price paid is 
more than one-sixth. Rabbeinu Hananel cites proof from 
several sources that there is nullification of the transaction 
in these cases only if the disparity is extreme, i.e., half 
the value of the item in question. Others claim, based 
on the Jerusalem Talmud, that in these cases, the trans- 
action is nullified if the disparity is one-third (see Milhamot 
Hashem). 


One is required to calculate the difference in mon- 
etary value by Torah law — FNAT pa DaT b niwyh PX: 
According to this opinion, when the mishna states that 
the blemished animal is desacralized, it does not mean 
that this occurs immediately. Rather, the tanna is assert- 
ing that it becomes desacralized. The Ramban explains 
that even according to Reish Lakish, although there is a 
requirement to pay the total value of the animal by Torah 
law, it is desacralized immediately. The nullification of the 
transaction of a layman is void; by contrast, in this case 
it is clear that the Temple treasury will ultimately receive 
payment in full. 
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BACKGROUND 
With regard to what do they disagree — bony na: 
When the practical difference between two conflicting 
points of view is clear, but the theoretical basis of the 
dispute is not, the Gemara may use this expression 
to inquire into the theoretical issue underlying the 
dispute. 


Ab initio - monna: This term literally means: From the 
outset. Itis used to describe the legitimacy of a particu- 
lar action. The vantage point is before the action is per- 
formed, when the most ideal outcome is still possible. 
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NOTES 


The Gemara asks: With what are we dealing? If we say that the dif- 
ference between the value of the substitute animal and the value of 
the consecrated animal was the measure of exploitation, does Reish 
Lakish say in that case: He is required to calculate the difference 
in monetary value and pay it to the Temple treasury by Torah law? 
But didn’t we learn in the mishna: These are matters that are not 
subject to the halakhot of exploitation: Land, slaves, documents, 
and consecrated property? 


Rather, the difference was the measure of nullification of the trans- 
action. In that case, would Rabbi Yohanan say: He is required to 
calculate the difference in monetary value and pay it to the Temple 
treasury by rabbinic law? But didn’t Rabbi Yona say that this ruling 
applies to consecrated property, and didn’t Rabbi Yirmeya say 
it applies to land, and both of them say in the name of Rabbi 
Yohanan: They are not subject to exploitation; they are subject to 
nullification of the transaction? The Gemara answers: Actually, 
the difference was the measure of nullification of the transaction. 
And reverse attribution of the opinions, so that the opinion of 
Rabbi Yohanan will be attributed to Reish Lakish, and the opinion 
of Reish Lakish will be attributed to Rabbi Yohanan. 


The Gemara asks: With regard to what do Reish Lakish and Rabbi 
Yohanan disagree?” They disagree with regard to the halakha of 
Shmuel, as Shmuel says: Consecrated property worth one hundred 
dinars that one desacralized upon a coin worth one peruta’ 
is desacralized. One Sage, Reish Lakish, accepts the opinion of 
Shmuel, and therefore the consecrated article is desacralized by 
Torah law and the requirement to calculate and pay the difference 
is by rabbinic law. And one Sage, Rabbi Yohanan, does not accept 
the opinion of Shmuel, and he therefore holds that the requirement 
to calculate and pay the difference is by Torah law. 


If you wish, say instead that everyone accepts the opinion of 
Shmuel, and here they disagree about this: One Sage, Rabbi 
Yohanan, holds that yes, consecrated property worth one hundred 
dinars that one desacralized upon a coin worth one peruta is desa- 
cralized after the fact, but ab initio,“* no, one may not do so. Therefore, 
one must nevertheless pay the difference to the Temple treasury by 
Torah law. And one Sage, Reish Lakish, holds that the opinion of 
Shmuel applies even ab initio. Therefore, the requirement to pay the 
difference to the Temple treasury is by rabbinic law. 


If you wish, say instead: Actually, the difference between the actual 
value of the animal and the amount used to desacralize it was within 
the measure of exploitation, and do not reverse attribution of the 
opinions of Reish Lakish and Rabbi Yohanan. And they disagree 
with regard to the opinion of Rav Hisda, who said: What is the 
meaning of: They are not subject to the halakhot of exploitation? It 
means that they are not subject to the principle of exploitation’ at 
all. Rather, a more stringent standard applies, 


Consecrated property worth one hundred dinars that one 
desacralized upon a coin worth one peruta - Tua Mw wap 
mn my by bonw: The Rid draws a parallel to the halakha of 
misuse of consecrated property, where at the moment that one 
misuses even a minimal portion of the consecrated item, the 
entire item is desacralized. Tosafot reject this understanding. 


Desacralization of consecrated property ab initio - Dibr 
nYa wp: The commentaries ask: With regard to desa- 
cralization of consecrated property, there are several halakhot 
to ensure that the Temple treasury receives the full value of 
the item being desacralized; how, then, can it be permitted ab 
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initio for someone to desacralize an item worth one hundred 
dinars upon one peruta? Some sought to distinguish between 
consecrated movable property and consecrated land (see 
Tosafot). Others distinguish between consecrated property sold 
or desacralized by the Temple treasurer, who ensures that the 
sum will reflect the value of the item, and consecrated property 
that one desacralizes himself. Others distinguish between a 
case where one intends to redeem the item for its value, in 
which case he must have it assessed properly, and a case where 
one’s initial intention was to desacralize the property for less 
than its value, in which case the desacralization is effective 
(Rashba; Ran; Ritva). 


They are not subject to the principle of exploitation — }2% 
agx nyna: There are several explanations for Rav Hisda’s 
opinion, that in cases of consecrated property, there is no mini- 
mum measure needed to constitute exploitation. Some explain 
that since the Torah explicitly insists that consecrated property 
must be assessed, no disparity is waived (Ra’avad). Others dis- 
tinguish between transactions between laymen, where it can 
be said that one waives a disparity of less than one-sixth, and 
transactions involving consecrated property, for which there 
is no one to waive that disparity and any disparity constitutes 
exploitation (Rosh). 
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in that even if the difference in price is less than the measure of 
exploitation, the exploited party may renege on the transaction. 
Rabbi Yohanan does not accept the opinion of Rav Hisda and Reish 
Lakish does. 


The Gemara raises an objection to Rav Hisda’s opinion from a 
baraita: Dealings with a layman are subject to the halakhot of 
interest and exploitation, but dealings with consecrated property 
are not subject to the halakhot of interest and exploitation. The 
Gemara answers: Is the objection from the baraita stronger than 
that from the mishna, which was defused when we established it 
to be referring to the principle of exploitation, i.e., that the prin- 
ciple that up to one-sixth is not considered exploitation does not 
apply to consecrated property? So too the baraita should be under- 
stood: The halakhot of interest and the principle of exploitation 
apply to dealings with a layman, but the halakhot of interest and 
the principle of exploitation do not apply to dealings involving 
consecrated property. 


The Gemara raises a difficulty: If so, is that consistent with that 
which is taught in the latter clause of that baraita: This is the strin- 
gency with regard to the layman, in contrast to the halakha with 
regard to consecrated property?" According to this explanation, the 
halakha with regard to consecrated property is more stringent than 
the halakha with regard to a layman. The Gemara answers: This 
stringency is only in the case of interest, as it is permitted to collect 
interest from consecrated property. The Gemara asks: If so, let the 
tanna also teach: This is the stringency with regard to consecrated 
property, in contrast to the halakha with regard to the layman in 
the case of exploitation. 


The Gemara rejects this question: How can these cases be com- 
pared? Granted, the mishna states: This is the stringency with 
regard to the layman, in contrast to the halakha with regard to 
consecrated property, and nothing further, i.e., there are no other 
cases where the halakha is more stringent for the layman than it is 
for consecrated property. But with regard to consecrated property, 
can one say: This is the stringency, and nothing further," there are 
no other stringencies? There are many halakhot in which consecrated 
property is treated more stringently than non-sacred property. 


§ The Gemara asks: What are the circumstances of interest 
in cases of consecrated property?" If we say that the Temple 
treasurer lent one hundred consecrated dinars in exchange for 
repayment of one hundred and twenty dinars, didn’t the treasurer 
thereby misuse consecrated property? And once the treasurer 
misused the money by giving it to a layman, his money immediately 
leaves its consecrated state and assumes non-sacred status. And it 
is then money of a layman, and the halakhot of interest apply to it. 


Rav Hoshaya said: With what are we dealing here? We are dealing 
with a case where one accepts upon himself to supply" fine flour" 
to the Temple at the price of four sea for a sela, and the market 
price rose and stood at three se‘a for a sela, as it is taught in a baraita: 
In the case of one who accepts upon himself to supply fine flour 
at four se‘a for a sela, and their market price stood at three sea for a 
sela, he is required to fulfill his commitment and supply fine flour at 
four se‘a for a sela. If one committed to supply fine flour at three sea 
fora sela, and their market price decreased until it stood at four sea 
for a sela, he must supply fine flour at four se‘ for a sela. This is a 
form of interest, as the result is that the Temple treasury is at an 
advantage. Although an arrangement of that kind is prohibited in 
transactions involving laymen, in dealings of the Temple treasury 
it is permitted. 


NOTES 


The stringency with regard to the layman in contrast 
to the halakha with regard to consecrated property - 
wpa viga vain: Some commentaries explain 
slightly differently: Typically, any item prohibited to 
laymen, e.g., an animal that is a tereifa, is prohibited to 
consecrated property, even if the halakha is irrelevant 
to consecrated property. Interest, however, is a prohi- 
bition that applies to laymen but not to consecrated 
property (Shita Mekubbetzet). 


And nothing further - xb ami: The commentaries ask: 
Are there indeed no other. halakhot, most of which are 
listed here, where there is a stringency with regard 
to laymen greater than the stringency with regard to 
consecrated property? Some commentaries delete 
the phrase: And there are no more, as it is imprecise. 
Others suggest that the Gemara is referring only to 
halakhot pertaining to cases that frequently occur; 
cases of double or payment of four and five times 
the principal were assessed infrequently. The Gemara 
means that there are no more frequently occurring 
cases in which there is a stringency (Rosh). 


Interest in cases of consecrated property - m3 
wp: The reason the Gemara did not suggest the 
opposite case, that of a layman lending money to the 
Temple treasury with interest, is that the Temple trea- 
surer does not have the authority to enter into such an 
arrangement (Rivash). 


One accepts upon himself to supply, etc. — voy bap 
3) pavd: The early commentaries already no ed that 
charging a higher price in this manner is prohibited 
only by Torah law. They explain that when the baraita 
rules that consecrated property is not subject to the 
halakhot of interest, it does not refer specifically to 
interest by Torah law. Interest by Torah law involving 
consecrated property is possible in the following 
case: One pledged to pay a certain sum to the Temple 
treasury, and when the treasurer came to collect the 
pledge, the donor requested an extension in exchange 
for giving a larger donation (Ramban; Rashba). 


HALAKHA 


Where one accepts upon himself to supply fine 
flour - ninyo pavd voy Sarpy: To ease the burden of 
those obligated to bring bird- -offerings or libations, the 
Temple treasury would enter the following arrange- 
ment: They would contract with someone to provide 
the birds and libations at a fixed price, which would 
be set every thirty days. They would then sell the birds 
or libations to those who needed them. In the event 
that the market value of the birds or libations would 
depreciate during the thirty days, the supplier would 
provide them at the lower price. In the event that the 
market value would rise, the supplier would supply 
them at the agreed-upon price. The profit that accrues 
to the Temple treasury from the depreciation in prices 
is known as the surplus of the libations, which is used 
for the purchase of public burnt-offerings sacrificed 
when there are no private offerings being sacrificed. 

According to the Ra'avad, this halakha does not 
refer an arrangement with the Temple treasury. Rather, 
the reference is to a private individual who assumed 
responsibility to supply birds or libations for use in 
the Temple service (Rambam Sefer Avoda, Hilkhot Kelei 
HaMikdash 7:9, 13). 
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NOTES 


One builds with non-sacred materials - bina piia: The 
reason for this halakha is simply to prevent laborers from 
unwittingly misusing consecrated property, as in the 
course of their labor they might inadvertently use the 
materials for their own purposes. Josafot (Me’ila 14a) add: 
In order that the money paid to the workers be desa- 
cralized, there needs to be a physical item that becomes 
consecrated in exchange for that money. Therefore, it was 
necessary that the building materials remain non-sacred 
until the time the workers were paid. 


HALAKHA 


One builds with non-sacred materials and one con- 
secrates those materials thereafter — 10%) ina pja 
Dwg JB: One does not build in the Temple with 
consecrated wood and stones. Rather, one builds with 
non-sacred materials and consecrates the building there- 
after to prevent laborers from unwittingly misusing conse- 
crated property in the course of their labor (Rambam Sefer 
Avoda, Hilkhot Me'ila 8:4). 


BACKGROUND 


Generalization and a detail and a generalization — -> 
Tha vW: This method of derivation employs the follow- 
ing logic: If the Torah had intended to include all matters 
in a particular halakha it would have been enough to 
write the first generalization. If it had intended to exclude 
all matters except for the details mentioned, it could have 
written merely the details after the generalization. Since it 
added a further generalization after the details, it intended 
to add other matters that are comparable in their charac- 
teristics to those mentioned in the Torah. This system of 
exegesis is associated with the school of Rabbi Yishmael. 


314 


BAVA METZIA : PEREK IV: 57B° 


22911 PID 


jee one KAT TON (Nae a) 
bene poy rab nies 
J2 1x) bina pata DRY YT 

porta 


yaaa 151 "bas bwn a px’ 
~ "wa 27 b3 byr: pauna? 
by aw by sion by aw by” bbs 
WY max bp by bp - abe 

bby qw- 


xbr pt tax ox Dba: ip a 
337 WIND VI TA LIT pyD 
1 bs AX pian iaa Dubon 

jian 1233) bubon 


KY) al gs ane = gon 
phuyuy 1 by axw - niwy 
NTP Wars Mw IPT ha jw PX 

wap x) IYI - "yy" 


Aarya awang bwn xy 
TAM YIN mben KYW NI 
nw bn xy AXIOM Woe 

TYIN) 


AA AD yaw) ing oan W” 
by woe pa 93” paa ant Pa 
op" >> in qp” bos - sayy 

bay ain - "wen man any 


Rav Pappa said that there is a less complicated case of interest 
involving consecrated property: Here we are dealing with building 
stones that are entrusted to the Temple treasurer, in accordance 
with the opinion of Shmuel, as Shmuel says: One builds the 
structures in the Temple with non-sacred materials‘ to avoid mis- 
use of consecrated property during construction, and one conse- 
crates those materials thereafter." The treasurer has provisional 
possession of property that will ultimately belong to the Temple 
treasury. The stones are non-sacred and can be loaned to others, 
but nevertheless they are not subject to the halakhot of interest. 


§ The mishna teaches: Slaves, documents, land, and consecrated 
property are not subject to the halakhot of payment of double the 
principal. The Gemara asks: From where are these matters derived? 
It is as the Sages taught in a baraita with regard to the verse that 
discusses double payment: “For any matter of trespass, whether it 
be for an ox, for a donkey, for a sheep, for a garment, or for any man- 
ner of lost thing about which one shall say: This is it, the claims of 
both of them shall come before the judges, the one whom the judges 
convict shall pay double to the other” (Exodus 22:8). “For any mat- 
ter of trespass” is a generalization; “whether it be for an ox, fora 
donkey, for a sheep, for a garment” is a detail. And when the verse 
states: “Or for any manner of lost thing,” it then generalizes again. 


Consequently, this verse contains a generalization, and a detail, and 
a generalization,’ and one of the thirteen rules of exegesis states that 
in such a case you may deduce that the verse is referring only to 
items similar to the detail. Therefore, just as each of the items 
mentioned in the detail is clearly defined as an item that is movable 
property and has intrinsic monetary value, so too double payment 
is practiced with regard to any item that is movable property and 
has intrinsic monetary value. 


Land is excluded, as it is not movable property. Canaanite slaves 

are excluded, as they are compared to land in many areas of hala- 
kha. Financial documents are excluded, as, although they 
are movable property, they do not have intrinsic monetary value. 
The value of the material on which the document is written is 

negligible; documents are valuable only because they serve as proof 
for monetary claims. Finally, consecrated property is excluded 

because it is written in the verse that the one found liable shall pay 
double to the other, i.e., to another person, but not to the Temple 

treasury. 


The mishna teaches: Nor payment of four and five times the prin- 
cipal, as these payments to do not apply to consecrated animals. The 
Gemara asks: What is the reason for this exclusion? The Gemara 
explains: The Merciful One states a payment of four or five times 
the principal, but not payment of three and four times the principal. 
It has already been established that there is no double payment 
in the cases in the mishna. The fourfold or fivefold payment in the 
case of the slaughter or sale of a stolen sheep or cow comprises 
the principal, the double payment, and then an additional two or 
three times the principle, respectively. Consequently, once the 
double payment is subtracted, the total paid would be three or four 
times the principal, and the verse makes no allowance for such a 
payment. 


The mishna teaches: An unpaid bailee does not take an oath if 
these items were stolen or lost. The Gemara asks: From where are 

these matters derived? It is as the Sages taught in a baraita with 

regard to the verse that discusses an unpaid bailee: “When a man 

delivers to his neighbor money or vessels to safeguard, and it is stolen 

out of the man’s house; if the thief is found, he shall pay double. If 
the thief is not found, then the master of the house shall approach 

the judge” (Exodus 22:6-7). “When a man delivers to his neighbor” 
is a generalization; “money or vessels” is a detail. And when the 

verse states: “And it is stolen out of the man’s house,” it then 

generalizes again. 
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Consequently, this verse contains a generalization, and a detail, 
and a generalization, and one of the thirteen rules of exegesis 
states that in such a case you may deduce that the verse is referring 
only to items similar to the detail. Therefore, just as each of the 
items mentioned in the detail is clearly defined as an item that 
is movable property and has intrinsic monetary value, so too 
double payment is practiced with regard to any item that is movable 
property and has intrinsic monetary value. 


Land is excluded, as it is not movable property. Canaanite 
slaves are excluded, as they are compared to land in many areas 
of halakha. Financial documents are excluded, as, although they 
are movable property, they do not have intrinsic monetary value. 
The value of the material on which the document is written is 
negligible; documents are valuable only because they serve as proof 
for monetary claims. Finally, consecrated property” is excluded 
because it is written in the verse that the one found liable shall 
pay double to the other, i.e., to another person, but not to the 
Temple treasury. 


The mishna continues: A paid bailee does not pay if these items 
were stolen or lost. The Gemara asks: From where are these matters 
derived? The Gemara answers: It is as the Sages taught in a baraita 
with regard to the verse that discusses a paid bailee: “When a man 
delivers to his neighbor a donkey, or an ox, or a sheep, or any beast 
to safeguard, and it dies, or is hurt, or is driven away, no man seeing 
it, the oath of the Lord shall be between them both... but if it be 
stolen from him, he shall make restitution to its owner” (Exodus 
22:9-11). “When a man delivers to his neighbor” is a generaliza- 
tion; “a donkey, or an ox, or a sheep” is a detail. And when the 
verse states: “Or any beast to safeguard,” it then generalizes again." 


Consequently, this verse contains a generalization, and a detail, 
and a generalization, and one of the thirteen rules of exegesis 
states that in such a case you may deduce that the verse is referring 
only to items similar to the detail. Therefore, just as each of the 
items mentioned in the detail is clearly defined as an item that 
is movable property and has intrinsic monetary value, so too 
double payment is practiced with regard to any item that is movable 
property and has intrinsic monetary value. 


Land is excluded, as it is not movable property. Canaanite slaves 
are excluded, as they are compared to land in many areas of hala- 
kha. Financial documents are excluded, as, although they are 
movable property, they do not have intrinsic monetary value. The 
value of the material on which the document is written is negligible; 
documents are valuable only because they serve as proof for mon- 
etary claims. Finally, consecrated property is excluded because it 
is written in the verse that the one found liable shall pay double to 
the other, i.e., to another person, but not to the Temple treasury. 


§ After determining the source of the halakhot in the mishna, the 
Gemara analyzes those halakhot. The mishna teaches: An unpaid 
bailee does not take an oath if these items were stolen or lost. And 
the Gemara raises a contradiction from a mishna. Half-shekels 
were donated by the people during the month of Adar and placed 
in a special chamber in the Temple, from where, as needed, some of 
the shekels were taken for use in purchasing public offerings in the 
coming months. This was done in order to give all of the Jewish 
people a share in those public offerings. Additionally, from the 
moment that the money is taken from there, both those shekels that 
arrived at the Temple and those that did not yet arrive become 
Temple property. The mishna teaches (Shekalim sa): With regard to 
residents of the city who sent their shekels" to the Temple, and 
the coins were stolen from the agent or were lost en route, the 
halakha depends on the circumstances. 


If this occurred after the contributions of the chamber had already 
been collected from the chamber, 
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NOTES 


An oath with regard to consecrated property and land - 
Dippy) wana maw: The early commentaries disagree 
as to whether or not the bailee is liable to pay in a case 
where it is clear that he was negligent. Some maintain that 
his legal status is that of one who caused direct damage, 
and therefore he is liable to pay (Rashi; Ra'avad; Rambam). 
Others hold that he is exempt even in that case, as the 
Torah exempted him not only from taking an oath but from 
all halakhot of a bailee (Tosafot; see Ramban and Rashba). 


Or any beast to safeguard, it then generalizes again - -53 
a wy ainw) mama: Rabbeinu Ovadya Bartenura cited 
a variant reading: MA ‘donkey, or an ox, or a sheep, or any 
beast”; this is a detail. “To safeguard”, it then generalizes 
again (see Rashash). 


HALAKHA 


Residents of the city who sent their shekels — py 2a 
ope DX www: If residents of a city sent their shekels 
withan agent, ‘and the coins were lost or stolen, if the agent 
was an unpaid bailee, he takes an oath that the shekels 
were lost or stolen and is not liable to repay the residents. 
They must give their shekels again. The residents of the city 
cannot waive the requirement that he take the oath. If the 
original shekels were recovered after the agent took the 
oath, both the original coins and the second set of coins 
paid by the residents belong to the Temple treasury. The 
residents of the city are not exempted from giving their 
shekels the following year. Apparently, the Rambam holds 
that by giving the shekels to an unpaid bailee, the residents 
of the city are guilty of negligence (Kesef Mishne). 
n a case where the agent was a paid bailee, and the 
shekels were lost due to circumstances beyond his control, 
the agent takes an oath to the Temple treasurer and the 
residents of the city are not required to give their shekels 
again. This is the halakha, provided that the coins were lost 
after the collection of the Temple treasury chamber was 
performed. If the coins were lost before the collection of 
the Temple treasury chamber, the agent takes an oath to 
the residents of the city, and they are required to give their 
shekels again (Rambam Sefer Zemanim, Hilkhot Shekalim 
3:9, and see the commentaries there). 


BACKGROUND 


Their shekels — ope: All male Jews over the age of 
twenty were required to contribute a half-shekel to the 
Temple annually, before the first day of Nisan. This money 
was used to cover Temple expenses, including the pur- 
chase of communal offerings and the cost of Temple 
maintenance. It was also used to maintain and repair the 
walls of Jerusalem. From the beginning of the month of 
Adar, notice was served to the public that the half-shekel 
contributions would soon be due. Nowadays, toward the 
end of the Fast of Esther on the thirteenth of Adar, just prior 
to the beginning of Purim, it is customary to donate money 
to charity to commemorate the half-shekel contribution. 
The halakhot of the half-shekel contribution are discussed 
in tractate Shekalim. 
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NOTES 
One collects shekels in the Temple chamber for those 
coins that are lost, etc. - ^3) nay by amin: Rashi and 
Tosafot dispute the details of this halakha. ‘According to 
Rashi, lost coins are coins lost on the way to Jerusalem. 


According to Tosafot, lost coins are coins lost by the trea- 


surer after they arrived in Jerusalem. According to Rashi 
(Ketubot 108a), the category of coins that are destined to be 
collected refers even to shekels that ultimately will not be 
collected at all. According to Tosafot it includes only those 
that will ultimately be collected. 

Some commentaries maintain that even Rashi does not 
hold that one fulfills his obligation to give a half-shekel if 
the coins are lost; he merely has a share in public offerings. 
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the agents must take the oath of a bailee to the treasurers that 
they did not misappropriate the coins. If the collection of the 
chamber was not yet performed, the lost or stolen shekels remain 
the property of the residents of the city. Therefore, the agents take 
an oath to the residents of the city. The residents of the city then 
contribute other shekels in place of the original shekels. If the 
original shekels were then found or the thieves returned them, 
both these, the original shekels, and those, the replacement shek- 
els, assume the status of consecrated shekels and belong to the 
Temple. But the two half-shekels that they contributed this year 
do not count to absolve them from their obligation to contribute 
the shekels for the following year. This mishna teaches that an 
unpaid bailee does take an oath concerning consecrated property, 
contrary to the mishna here. 


Shmuel said: Here we are dealing with paid bailees, and the 
purpose of the oath is not to exempt them from their liability to 
pay for the theft. Rather, they take an oath that they performed 
their task properly, in order to collect their wages. The Gemara 
asks: If so, is this phrase accurate: They take an oath to the trea- 
surers? The tanna should have taught: They take an oath to the 
residents of the city, from whom they are claiming their wages. 
Rabba said: They take an oath to the residents of the city in the 
presence of the treasurers, so that the treasurers will not suspect 
that the residents of the city did not contribute their shekels at all. 
Alternatively, the agents take an oath that they executed their 
mission properly, so that the Temple treasurers will not call them 
negligent. 


The Gemara asks: But isn’t it taught in the mishna: And the coins 
were stolen or were lost en route, and paid bailees are liable to 
pay in cases of theft and loss? And here too, when safeguarding 
consecrated property, although paid bailees do not pay for the 
theft, as a paid bailee is exempt, let them at least forfeit their 
wages, as their responsibility to safeguard the money includes 
preventing theft and loss. 


Rabba said: When the tanna says that they were stolen, the refer- 
ence is to a case where the item was stolen by armed bandits. 
When he said that they were lost, the reference is to a case where 
the agent’s ship sank at sea. Since the shekels left his possession 
through circumstances beyond his control, this is considered an 
unavoidable accident, for which a paid bailee is exempt. 


Rabbi Yohanan said: In accordance with whose opinion is this 
mishna? It is in accordance with the opinion of Rabbi Shimon, 
who says: Consecrated items for which one bears responsibility 
to replace them are subject to the halakhot of exploitation, and 
therefore one takes an oath concerning them. 


The Gemara asks: This works out well if the contribution of the 

chamber had not yet been collected into the baskets. At that stage, 
residents of the city bear responsibility to replace the shekels, and 

that is why Rabbi Shimon deems the agent liable to take an oath. 
But ifthe shekels were lost or stolen once the contribution of the 

chamber had been collected, the shekels are tantamount to sac- 
rificial animals for which one does not bear responsibility, and 

the residents of the city should be exempt, as it is taught in a 

baraita: One collects shekels in the Temple chamber with the 

intention of fulfilling the obligation for those coins that are lost" 

on the way, and for those that are collected but did not yet arrive, 
and for those that are destined to be collected in the future. 
Apparently, the residents of the city no longer bear responsibility 
for the shekels. 
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The Gemara concludes: Rather, Rabbi Elazar said: This oath of the 
agents is a rabbinic ordinance, instituted so that people will not 
treat consecrated property with contempt. If they knew that there 
is no oath, they would neglect to safeguard the shekels properly. 


§ The mishna teaches: A paid bailee does not pay if these items 
were stolen or lost. Rav Yosef bar Hama raises a contradiction 
before Rabba. We learned in the mishna: A paid bailee does not 
pay. And the Gemara raises a contradiction from a baraita: One 
who hires a day laborer" to watch the red heifer’ to ensure that 
it is not disqualified, to watch the child to ensure that he remains 
ritually pure from birth in order to draw the water mixed with the 
ashes of the heifer, or to safeguard the seeds for the barley that 
will be used in the omer offering, does not give him wages for 
Shabbat. Therefore, if the items that the day laborer was entrusted 
to watch were lost on Shabbat, financial responsibility for their 
loss on Shabbat is not incumbent upon him, since he is not a paid 
bailee on that day. 


The baraita continues: But if he was a laborer hired for a week, hired 
for a month," hired for a year, or hired for seven years, the one 
who hired him gives him wages for labor performed on Shabbat 
as well. Therefore, if the items were lost on Shabbat, financial 
responsibility for their loss on Shabbat is incumbent upon him." 
What, is it not that he is liable to pay for the loss he caused? As 
the list of the items being safeguarded includes consecrated items, 
this baraita apparently rules that a paid bailee bears responsibility 
for consecrated property. 


The Gemara rejects this: No, the ruling of the baraita stating that the 
bailee is responsible is only with regard to forfeiting his wages" 
because he was derelict in safeguarding the items with which he was 
entrusted. Rav Yosef bar Hama asks: If so, in the first clause of the 
baraita, which teaches that financial responsibility for their loss on 
Shabbat is not incumbent upon him, is this also with regard to 
forfeiting his wages? But does he have wages for the work he did 
on Shabbat? But isn’t it taught that one does not give him wages 
for Shabbat?’ Clearly, the reference is to responsibility to pay for the 
safeguarded items themselves. Rabba was silent, unable to answer. 


Rabba said to Rav Yosef bar Hama: Have you heard anything 
with regard to this? Rav Yosef bar Hama said to him that this is 
what Rav Sheshet says: The ruling of the latter clause is stated with 
regard to a case where the laborers made a commitment to the 
one who hired them to take responsibility for the items, and they 
performed an act of acquisition with the one who hired them to 
reinforce that commitment. And likewise Rabbi Yohanan says: 
The ruling of the latter clause is stated with regard to a case where 
the laborers made a commitment to the one who hired them to 
take responsibility for the items, and they performed an act of 
acquisition with him." 


§ The mishna teaches that Rabbi Shimon says: Sacrificial animals 
for which one bears responsibility to replace them are subject to 
the halakhot of exploitation, and those for which one does not 
bear responsibility to replace them are not subject to the halakhot 
of exploitation. The Gemara relates that the tanna who recited 
mishnayot and baraitot in the study hall taught a baraita before 
Rabbi Yitzhak bar Abba’ with regard to the source of the opinion 
of Rabbi Shimon. It is derived from the verse: “If anyone sins, and 
commits a trespass against the Lord, and deals falsely with his col- 
league in a matter of deposit, or of pledge, or of robbery, or has 
oppressed his neighbor” (Leviticus 5:21). 


PERSONALITIES 


Rabbi Yitzhak bar Abba - xax 33 pm? 137: Rabbi Yitzhak bar 
Abba was a fourth-generation amora. Some contend that he 
was born in Eretz Yisrael and later moved to Babylonia. In Eretz 
Yisrael, he was apparently the head of a yeshiva. This is indicated 


by the Gemara, which relates that the tanna who recited mish- 
nayot and baraitot in the study hall taught a baraita before him. 
Others maintain that he was born in Babylonia and that his title, 
therefore, should be Rav Yitzhak rather than Rabbi Yitzhak. 


———————_ NOTES 
One who hires a day laborer —byiea Dx WT: According 
to Rashi, this laborer was hired to safeguard some form of 
consecrated property. Rabbeinu Hananel and most com- 
mentaries prove from the original context of this halakha 
that this could be referring even to one safeguarding non- 
sacred property. The difficulty is not based on the fact that 
it is consecrated property. It is based on the fact that one is 
safeguarding sown seeds whose legal status is that of land, 
and the bailee does not take an oath concerning land. 


Hired for a week, hired for a month - wav naw vaw 
with: Some commentaries ask: If one may incorporate the 
Shabbat wages of a laborer hired for a week into his weekly 
wages, isn't it all the more so that one may do so with the 
wages of a laborer hired for a longer period? Why was it 
necessary for the tanna to list all the different periods? They 
explain that the tanna is teaching that even with regard to 
a laborer hired for a longer period, if he specifies that the 
payment is for labor on Shabbat, paying him for that labor 
is prohibited. 


BACKGROUND 


Red heifer — marty 78: In order to eliminate ritual impurity 
imparted by a human corpse, purification is effected by 
means of flowing water mixed in a vessel with the ashes of 
a red heifer (see Numbers, chapter 19). The hairs of the heifer 
must be red. It is a halakha transmitted to Moses from Sinai 
that two black hairs disqualify it. Similarly, it may not have 
any blemishes, nor may it have been used for any labor. The 
red heifer was slaughtered on the Mount of Olives outside of 
Jerusalem, and its blood was sprinkled seven times opposite 
the entrance of the Temple. Its body was then burned on a 
special pyre; cedar-wood, hyssop, and crimson wool were 
added to the fire (see Numbers 19:6). The ashes from this 
pyre were then gathered and used in the purification ritual. 


Wages for Shabbat — naw 33W: It is not prohibited by Torah 
law to work and earn money on Shabbat, provided that 
engaging in that work does not violate any of the thirty-nine 
prohibited labors. The Gemara here discusses serving as a 
bailee, where no Torah law is violated. Nevertheless, the Rab- 
bis issued a decree and prohibited engaging in business on 
Shabbat, including earning and lending money. The decree 
addresses the concern that one will write in order to ensure 
the accurate disbursement of funds, and writing is one of 
the primary categories of labor prohibited on Shabbat by 
Torah law (Rambam Sefer Zemanim, Hilkhot Shabbat 23:12). 
The salaries of rabbis and cantors, who perform a significant 
part of their work on Shabbat, are technically paid only for 
their work during the week. 


HALAKHA 
Safeguarding on Shabbat - nawa Aw: One who hires 
a laborer to safeguard an item ‘for him does not pay him 
wages for Shabbat. Consequently, the laborer does not have 
the same degree of responsibility if the item is damaged on 
Shabbat. If one hired the laborer for one week or for a longer 
period of time, he can receive wages for Shabbat, in which 
case the laborer has the same degree of responsibility if the 
item is damaged on Shabbat. The hirer may not specify tha 
he is paying the laborer for Shabbat. Rather, he incorporates 
the Shabbat wages in his weekly or monthly salary (Shulhan 
Arukh, Orah Hayyim 306:2). 


= 


Forfeit of the wages of a bailee - wiw 2X 1097: The 
halakhot of bailees by Torah law do not apply to land, docu- 
ments, or slaves. In those cases, a paid bailee is exempt from 
paying for lost or stolen items. Nevertheless, he receives his 
wages only if he takes an oath that he safeguarded them 
appropriately (Shulhan Arukh, Hoshen Mishpat 301:1). 


Where they performed an act of acquisition with him - 
sera apwa: If an act of acquisition was performed between 
the bailees and the one who hired them, with the effect 
of expanding their liability to include items not typically 
included in the halakhot of bailees, they are liable (Shulhan 
Arukh, Hoshen Mishpat 301:4). 
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LANGUAGE 

Isn't it the opposite [kelapei layya] - xm 393: This 
phrase expresses a sense of astonishment, meaning 
toward where [kelapei le‘an]; it indicates that the oppo- 
site of what was stated is logical. Some commentaries 
explain that this expression should be understood as 
toward the tail [kelapei alya], i.e., you are facing the tail, 
like a person who rides an animal facing backward. It 
means: Your statement is the opposite of the logical 
approach (Rabbeinu Hananel; Arukh). 


Perek IV 
Daf58 Amud b 


NOTES 
Up to double their value — 0727 *13 Tw: This is the 
halakha only in cases of animals and precious stones. 
According to this opinion, a Torah scroll is not subject 
to the halakhot of exploitation at all (Torat Hayyim). 
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In that baraita, it is taught: For an oath concerning sacrificial ani- 
mals for which one bears responsibility, one is liable to bring an 
offering for taking a false oath, as I apply the phrase “against the 
Lord, and deals falsely.” And for an oath concerning sacrificial 
animals for which one does not bear responsibility, one is exempt, 
as I read in their regard: With his neighbor, and deals falsely. That 
reading indicates that even one who deals falsely in matters related 
to the Lord, e.g., sacrificial animals, is liable to bring an offering for 
a false oath. 


Rabbi Yitzhak said to him: Isn’t it the opposite [kelapei layya]?! 


The opposite is reasonable. An oath concerning sacrificial animals 
for which one does not bear responsibility is considered to be a 
matter related to the Lord even more than an oath concerning a 
sacrificial animal for which one bears responsibility, as in the latter 
case it is owned by the person in some respects. The tanna said to 
him: Should I delete this baraita because it is corrupted? 


Rabbi Yitzhak bar Abba said to him: No, this is what the baraita is 
saying: For an oath taken concerning sacrificial animals for which 
one bears responsibility, one is liable to bring an offering for a false 
oath, as it is included due to the phrase “against the Lord, and 
deals falsely.” It is derived from this that one is liable for taking a 
false oath even with regard to an item which belongs, to a certain 
degree, to the Lord. And with regard to sacrificial animals for 
which one does not bear responsibility, one is exempt, as it is 
excluded by the phrase: With his neighbor and deals falsely. It is 
derived from this that one is liable to bring an offering for a false 
oath only if it pertained to property that belongs to a layman, i.e., 
his neighbor, but not for an item that belongs completely to God, 
as is the case with regard to sacrificial animals for which one does 
not bear responsibility. 


§ The mishna teaches: Rabbi Yehuda says: Even in the case of one 
who sells a Torah scroll, a pearl, or an animal, those items are not 
subject to the halakhot of exploitation. It is taught in a baraita that 
Rabbi Yehuda says: Even in the case of one who sells a Torah 
scroll, it is not subject to the halakhot of exploitation, as there is 
no limit to its value. It is the Torah of God, which is priceless. An 
animal and a pearl are not subject to the halakhot of exploitation 
because a person seeks to pair them. An animal is paired with an 
animal of similar strength so that they can be yoked together to 
work in the field. A pearl is paired with a similar pearl to fashion 
jewelry. Since there is a need to obtain a specific variant of these 
items, one is not particular about the price. 


The baraita continues: The Rabbis said to him: But isn’t it the 
case that with regard to every item, a person seeks to pair them 
with similar items under certain circumstances? According to 
your explanation, the halakhot of exploitation would never apply. 
The Gemara asks: And what does Rabbi Yehuda respond to that 
question? He claims that these are significant to a person, but 
those are not significant to him. In other words, it is particularly 
important to find a precise match for an animal and a pearl. The 
Gemara continues to analyze Rabbi Yehuda’s opinion. And up 
to how much can one deviate from the value of items for which 
exploitation does not apply, as Rabbi Yehuda is clearly not saying 
that any deviation is acceptable? Ameimar said: One can deviate 
up to double their value." 
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Unslaughtered carcasses — niba: Not all animal carcasses 
fall within this halakhic category. Specifically, it includes the 
carcasses of large mammals, both kosher and non-kosher. 
Among kosher animals this includes an animal that died o 


It is taught in a baraita that Rabbi Yehuda ben Beteira says: 
Even in the case one who sells a horse, or a sword, or a helmet 
[vehatitom]' during wartime, these items are not subject to the 
halakhot of exploitation, because they then have the capacity 
to preserve life," and a person is willing to pay any price for them. 


MISHNA?"* as there is a prohibition against 


exploitation [ona’a] in buying and 
selling," so is there ona‘a in statements, i.e., verbal mistreatment. 
The mishna proceeds to cite examples of verbal mistreatment. 
One may not say to a seller: For how much are you selling 
this item," if he does not wish to purchase it. He thereby 
upsets the seller when the deal fails to materialize. The mishna 
lists other examples: If one is a penitent, another may not say 
to him: Remember your earlier deeds. If one is the child of 
converts,’ another may not say to him: Remember the deeds 
of your ancestors, as it is stated: “And a convert shall you 
neither mistreat, nor shall you oppress him” (Exodus 22:20). 


@ E M A RA The Sages taught: It is written: “And you 


shall not mistreat [tonu] one man his 
colleague; and you shall fear your God, for I am the Lord your 
God” (Leviticus 25:17). The tanna explains: The verse is speak- 
ing with regard to verbal mistreatment. The baraita proceeds: 
Do you say that it is speaking of verbal mistreatment [be ona‘at 
devarim]," or perhaps it is speaking only with regard to mon- 
etary exploitation [be’ona‘at mammon]? When it says in a 
previous verse: “And if you sell to your colleague an item that 
is sold, or acquire from your colleague’s hand, you shall not 
exploit [tonu] his brother” (Leviticus 25:14), monetary exploita- 
tion is explicitly stated. How then do I realize the meaning of 
the verse: “And you shall not mistreat one man his colleague”? 
It is with regard to verbal mistreatment." 


How so? If one is a penitent, another may not say to him: 
Remember your earlier deeds. If one is the child of converts, 
another may not say to him: Remember the deed of your 
ancestors. If one is a convert and he came to study Torah, one 
may not say to him: Does the mouth that ate unslaughtered 
carcasses® and animals that had wounds that would have 
caused them to die within twelve months [tereifot],’ and 
repugnant creatures, and creeping animals,” comes to study 
Torah that was stated from the mouth of the Almighty? 


If torments are afflicting a person, if illnesses are afflicting 
him, or if he is burying his children, one may not speak to 
him in the manner that the friends of Job spoke to him: “Is 
not your fear of God your confidence,’ and your hope the 
integrity of your ways? Remember, I beseech you, whoever 
perished, being innocent?” (Job 4:6-7). Certainly you sinned, 
as otherwise you would not have suffered misfortune. 


BACKGROUND 


welve months. It is prohibited by Torah law to eat an animal 
with an injury or a disease of that nature, although the source 
for this prohibition is a matter of dispute. Some authorities cite 
he verse: “You shall not eat any flesh that is torn of beasts in 
he field” (Exodus 22:30), while others cite the verse: “You shall 


natural causes or died as a result of an improperly performed 
act of ritual slaughter. It is prohibited to eat an unslaughtered 
animal carcass, and that carcass is a primary source of ritua 
impurity. Although it is prohibited to eat an unslaughtered 
kosher animal carcass, benefit from it is permitted. The lega 
status of animals with certain severe anatomical defects, 
e.g., a completely broken neck, is that of an unslaughtered 
animal carcass even while the animal with the defect is stil 
alive. 


Tereifot — mia": Generally speaking, a tereifa is an animal tha 
is suffering from a condition that will cause it to die within 


not eat of anything that dies of itself” (Deuteronomy 14:21). 
Others contend that the prohibition is derived from both verses 
Minhat Hinnukh). 


Repugnant creatures [shekatzim] and creeping animals 
remasim] - Dyer.) DPW: This phrase includes all non-kosher 
animals. Tosefot Yom Tov distinguishes between the two terms: 
Shekatzim refers to small sea and land creatures, as well as birds 
and insects categorized as shekatzim in the Torah. Remasim 
refers to worms and other creatures that infest produce and 
were believed to spontaneously generate. 


LANGUAGE 


Helmet [hatitom] - piven: From the Greek kataitv§, kata- 
itux, meaning protective headgear or leather helmet. 


NOTES 

Because they have the capacity to preserve life — ww 13912 
wd 9M 71a: Some commentaries say the contrary: If one 
commits to pay an exorbitant sum for an item that has life- 
saving capacity, it is similar to a transaction with inconclusive 
consent [asmakhta] (see 48b): He never intended to fulfill 
the commitment and made it only due to the exigent cir- 
cumstances. Therefore, he can retract from the transaction 
entirely, and can certainly claim exploitation (Rabbi Moshe 
Kordevero). 


Just as there is exploitation in buying and selling - nws 
DAN MPAA MxaiKw: The prohibition against exploitation in 
monetary matters is stated explicitly in the Torah, whereas 
the prohibition against verbal mistreatment is derived by 
inference from the verses. The tanna therefore states that 
verbal mistreatment is also prohibited by Torah law (Bah). 


One may not say, For how much are you selling this item — 
YN maa Wax? x»: Beyond the anguish caused to the seller, 
this can result in actual loss as well. A potential buyer observ- 
ing this exchange might lose interest because he does not 
want to purchase an item coveted by another, and the seller 
will lose a customer (Rashi on Pesahim). 


If one is the child of a convert — 0°93 a X17 OX: The tanna 
did not cite the example of one reminding a convert of his 
actions as a gentile because they are no longer attributed 
to him after conversion (Maharsha). In that sense, it is as if a 
convert is born into a different life upon his conversion (/yyun 
Ya'akov). Still, one may not remind him that he ate revolting 
foods and claim that it is inappropriate for him to engage in 
the study of Torah. 


Verbal mistreatment [ona‘at devarim] - 037 misaix: The 
primary element of verbal mistreatment is the anguish [ona’‘a] 
and pain that one causes another. The tanna first cites a case 
where the verbal mistreatment could involve monetary loss: 
One asks the seller: How much is this item, when he does not 
wish to purchase it. The tanna then lists cases where there is 
only emotional anguish (Meiri). 


Is not your fear of God your confidence - ane INY Kon: 
Job's friends implied that he worshipped God only as long as 
it pleased him and contributed to his success but was never 
a full-fledged God-fearing individual. 


HALAKHA 


Verbal mistreatment - 031 NKIJX: Verbal mistreatment 
is especially severe, as it affects the person himself, not his 
belongings, and payment of restitution is impossible. Con- 
sequently, the prayers of one who cries out to Heaven after 
being verbally mistreated are answered immediately. The 
Rema rules that the prohibition against verbal mistreatment 
of another applies only to a Jew who observes Torah and 
mitzvot. 

What constitutes verbal mistreatment? These are the cases 
given: One who inquires about the price of an item although 
he has no intent to purchase it; one who sends donkey drivers 
to another who has no goods to sell them; one who reminds 
a penitent of his previous indiscretions; one who reminds 
a convert of his ancestors’ behavior; and one who says to 
another who is suffering that his afflictions are punishment 
for his sins (Shulhan Arukh, Hoshen Mishpat 2281, 4). 
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HALAKHA ——— 
One who humiliates another in public - ivan 25 paar 
0273: One who coins a derogatory name for another or uses 
a preexisting derogatory name receives a place in the World- 
to-Come only if he repents fully (Rambam Sefer HaMadda, 
Hilkhot Deot 6:8; Hilkhot Teshuva 3:14). 


One who calls another a derogatory name - y1 ow 71331371 

tan: It is even prohibited to call another by a derogatory 
name that he is accustomed to, if the intent is to humiliate 
him (Shulhan Arukh, Hoshen Mishpat 228:5). 
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Likewise, if donkey drivers are asking to purchase grain from 

someone, and he has none, he may not say to them: Go to so- 
and-so, as he sells grain, if he knows about him that he never 

sold grain at all. He thereby causes the donkey drivers and the 

would-be seller anguish. Rabbi Yehuda says: One may not even 

cast his eyes on the merchandise for sale, creating the impression 

that he is interested, at a time when he does not have money to 

purchase it. Verbal mistreatment is not typically obvious, and it is 

difficult to ascertain the intent of the offender, as the matter is 

given to the heart of each individual, as only he knows what his 

intention was when he spoke. And with regard to any matter 

given to the heart, it is stated: “And you shall fear your God” 
(Leviticus 25:17), as God is privy to the intent of the heart. 


Rabbi Yohanan says in the name of Rabbi Shimon ben Yohai: 
Greater is the transgression of verbal mistreatment" than the 
transgression of monetary exploitation, as with regard to this, 
verbal mistreatment, it is stated: “And you shall fear your God.” 
But with regard to that, monetary exploitation, it is not stated: 
“And you shall fear your God.” And Rabbi Elazar said this 
explanation: This, verbal mistreatment, affects one’s body; but 
that, monetary exploitation, affects one’s money. Rabbi Shmuel 
bar Nahmani says: This, monetary exploitation, is given to 
restitution; but that, verbal mistreatment, is not given to 
restitution. 


The Gemara relates that the tanna who recited mishnayot and 
baraitot in the study hall taught a baraita before Rav Nahman 
bar Yitzhak: Anyone who humiliates another in public, it is as 
though he were spilling blood. Rav Nahman bar Yitzhak said to 
him: You have spoken well, as we see that after the humiliated 
person blushes, the red leaves his face and pallor comes in its 
place, which is tantamount to spilling his blood. Abaye said to Rav 
Dimi: In the West, i.e., Eretz Yisrael, with regard to what mitzva 
are they particularly vigilant?’ Rav Dimi said to him: They are 
vigilant in refraining from humiliating others, as Rabbi Hanina 
says: Everyone descends to Gehenna except for three. 


The Gemara asks: Does it enter your mind that everyone 
descends to Gehenna? Rather, say: Anyone who descends to 
Gehenna ultimately ascends, except for three who descend‘ 
and do not ascend, and these are they: One who engages in 
intercourse with a married woman, as this transgression is a 
serious offense against both God and a person; and one who 
humiliates another in public; and one who calls another a 
derogatory name." The Gemara asks with regard to one who 
calls another a derogatory name: That is identical to one who 
shames him; why are they listed separately? The Gemara answers: 
Although the victim grew accustomed to being called that name 
in place of his name, and he is no longer humiliated by being called 
that name, since the intent was to insult him, the perpetrator’s 
punishment is severe. 


Rabba bar bar Hana says that Rabbi Yohanan says: 


NOTES 


Greater is the transgression of verbal mistreatment — bina between one who humiliates another in public and one who 


D737 WX: The Maharsha adds that one who verbally mis- 
treats another seeks to create the impression that he does not 
intend to cause the other pain. He fears the opprobrium of 
people more than that of God, and the Sages stated: Anyone 
who conducts himself in that manner receives a more severe 
punishment. 


In the West with regard to what mitzva are they particularly 
vigilant — ‘pitt xaa KI Wa: They were particularly vigilant 
about this matter in Eretz Yisrael because of the parallel drawn 


sheds blood. The Torah harshly condemned bloodshed in Eretz 
Yisrael, as it renders the Holy Land impure and brings calamity 
o it (lyyun Ya'akov). 


Except for three who descend - pw awhwn yin: The Meiri 
states that people tend to be less than diligent i in repenting 
ransgressions violated without awareness of the gravity of the 
ransgression. Since one who humiliates another believes that 
e did not commit a serious transgression, he will not repent 
(see Rambam Sefer HaMadda, Hilkhot Teshuva). 
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It is preferable for a person to engage in intercourse with a 
woman whose married status is uncertain and not humiliate 
another in public. The Gemara asks: From where do we 
derive this? The Gemara answers: It is from that which Rava 
interpreted, as Rava interpreted: What is the meaning of 
that which is written: “And when I limped they rejoiced and 
gathered ...they tore and did not cease [damu]” (Psalms 
35:15)? The term “damu” can also be understood as a reference 
to blood. Concerning the fasting he undertook to atone for his 
sin with Bathsheba (see 11 Samuel, chapters 1-12), David said 
before the Holy One, Blessed be He: Master of the Universe, 
it is revealed and known before You that if my tormenters 
were to tear my flesh, my blood [dami] would not flow to the 
ground, due to excessive fasting. 


And moreover, they torment me to the extent that even at the 

time when they are engaged in the public study of the halakhot 
of leprous sores and tents" in which there is a corpse, i.e., 
halakhic matters that have no connection to my sin, they say to 

me: David, one who engages in intercourse with a married 

woman, his death is effected with what form of execution? And 

I say to them: One who engages in intercourse with a married 

woman" before witnesses and with forewarning, his death is 

by strangulation, but he still has a share" in the World-to- 
Come. But one who humiliates another in public has no share 

in the World-to-Come. The transgression of you, who humiliate 

me, is more severe than my transgression. 


And Mar Zutra bar Toviyya says that Rav says; and some say 
Rav Hana bar Bizna says that Rabbi Shimon Hasida says; and 
some say Rabbi Yohanan says in the name of Rabbi Shimon 
ben Yohai: It is more comfortable for a person to cast himself 
into a fiery furnace, than to humiliate another in public to 
avoid being cast into the furnace. From where do we derive 
this? From Tamar, daughter-in-law of Judah. When she was 
taken out to be burned, she did not reveal that she was pregnant 
with Judah’s child. Rather, she left the decision to him, to avoid 
humiliating him in public, as it is written: “And Judah said: Bring 
her forth, and let her be burnt. When she was brought forth, 
she sent to her father-in-law, saying: I am pregnant by the 
man to whom these belong. And she said: Examine these, whose 
are these, the signet, and the cords, and the staff?” (Genesis 
38:24-25). 


§ Rav Hinnana, son of Rav Idi, says: What is the meaning of 
that which is written: “And you shall not mistreat each man 
his colleague [amito]” (Leviticus 25:17)? The word amito is 
interpreted as a contraction of im ito, meaning: One who is with 
him. With one who is with you in observance of Torah and 
mitzvot, you shall not mistreat him. Rav says: A person must 
always be careful about mistreatment of his wife." Since 
her tear is easily elicited, punishment for her mistreatment 
is immediate. 


Rabbi Elazar says: Since the day the Temple was destroyed‘ 
the gates of prayer were locked, and prayer is not accepted as 
it once was, as it is stated in lament of the Temple’s destruction: 
“Though I plead and call out, He shuts out my prayer” (Lam- 
entations 3:8). Yet, despite the fact that the gates of prayer were 
locked with the destruction of the Temple, the gates of tears 
were not locked, and one who cries before God may rest assured 
that his prayers will be answered, as it is stated: “Hear my prayer, 


Lord, and give ear to my pleading, keep not silence at my tears” 


(Psalms 39:13). 


NOTES 


Leprous sores and tents - niby) D3): These halakhot were 
chosen because they are totally "unrelated to the halakhot of 
a married woman. The story thereby teaches us that David's 
tormentors taunted him even when there was no reasonable 
catalyst to do so. Others explain that David's tormenters were 
not cowed by the fact that the Sages state that leprosy is a 
punishment for evil speech. Despite that association, they 
denounced him publicly. 


His death is by strangulation and he has a share - inna 
pon b wn pana: Although the Gemara earlier listed engaging 
in intercourse with a married woman among those sins for 
which the offender descends to hell and does not ascend, 
the reference here is to one who repented (Rid). Alternatively, 
it could be explained that the death penalty atones for his 
sins (Ritva). Another possibility is that the statement that 
the phrase: He does not ascend, is referring to an adulterous 
relationship that resulted in the birth of a mamzer. In such a 
case, since his sin has permanent negative consequences, he 
is unable to fully atone for it (see Tosafot on Hagiga). 


Mistreatment of his wife - inw mxzix: One must be care- 
ful about the mistreatment of any woman. It is incumbent 
upon a man to honor his wife more than he honors himself 
(lyyun Ya'akov). 


Since the day the Temple was destroyed - ma apaw Dina 
wat: When Solomon built the Temple, he requested that 
all prayers should ascend to Heaven by means of the Temple. 
Once it was destroyed, it was tantamount to the gates of 
Heaven being sealed (Maharsha). 


HALAKHA 
One who engages in intercourse with a married woman — 
Woe ON by team: A man and married woman who engage 
in intercourse are executed by strangulation (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 1:6). 


Mistreatment of his wife - inwy ngi: A man must be 
careful not to upset his wife, as her tears are easily elicited 
(Shulhan Arukh, Hoshen Mishpat 228:3). 
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NOTES 

The gates of prayer for victims of verbal mistreatment 
were not locked - by x TKN Ww: This does not mean 
that the prayers of other supplicants will be rejected. Rather, 
in the context of this parable, one who knocks on a gate to 
seek entry typically waits for one to open the gate before 
him. The gates of mistreatment are always open, and the 
moment that the victim cries out his prayers are answered 
(Torat Hayyim). 


= HALAKHA © 
The gates of prayer of victims of verbal mistreatment 


were not locked - bya x TKN Ww: The prayers of any- 


one who cries out due to verbal mistreatment are answered 
immediately (Shulhan Arukh, Hoshen Mishpat 228:1). 


LANGUAGE 
Curtain [pargod] - 71315: Apparently from the Persian 
pargad, screen. It refers to the screen that divides the king 
from his palace retinue. 
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And Rav says: Nevertheless, anyone who follows the counsel of 
his wife descends into Gehenna, as it is stated: “But there was 
none like Ahab, who did give himself over to do that which was evil 
in the sight of the Lord, whom Jezebel his wife incited” (1 Kings 
21:25). Rav Pappa said to Abaye: But don’t people say a popular 
proverb: If your wife is short, stoop and whisper to her and consult 
with her? The Gemara answers: This is not difficult, as this state- 
ment of Rav instructs that one not follow her counsel in general 
matters; and that proverb instructs that one follow her counsel in 
household matters. The Gemara presents another version of this 
distinction: This statement of Rav maintains that one should not 
follow her counsel in divine matters; and that proverb maintains 
that one should follow her counsel in general matters. 


Rav Hisda says: All the gates of Heaven are apt to be locked, except 
for the gates of prayer for victims of verbal mistreatment, as it is 
stated: “And behold, the Lord stood upon a wall built with a 
plumb line,’ and a plumb line in His hand” (Amos 7:7). God 
stands with the scales of justice in His hand to determine if one has 
been subjected to injustice. Rabbi Elazar says: In response to all 
transgressions, God punishes the perpetrator by means of an agent, 
except for mistreatment [ona‘a], as it is stated: “And a plumb line 
[anakh] in His hand.” The term for mistreatment and the term for 
plumb line are spelled in a similar manner, indicating that God 
Himself inflicts retribution. 


Rabbi Abbahu says: There are three sins before whose transgres- 
sors the curtain [hapargod]' between the world and the Divine 
Presence is not locked; their sins reach the Divine Presence. They 
are: Verbal mistreatment, robbery, and idol worship. Mistreat- 
ment, as it is stated: “And a plumb line in His hand”; robbery, as 
it is stated: “Violence and robbery are heard in her, they are 
before Me continually” (Jeremiah 6:7); idol worship, as it is 
stated: “A people that angers Me before Me continually; that 
sacrifice in gardens, and burn incense upon bricks” (Isaiah 65:3). 


Plumb line - 13%: A plumb line is a string tied to a plumb bob, a 
small, heavy object that makes the string hang straight. A plumb 
line is used to measure the angle of vertical objects with the 
ground. Plumb lines are most commonly used to assess whether 
or not a wall is at a perfect 90-degree angle with the floor. 


Plumb line hanging from a wall 


BACKGROUND 
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Apropos the topic ofhow man should approach his household, 
Rav Yehuda says: A person must always be careful about 
ensuring that there is grain inside his house, as discord is 
found in a person’s house only over matters of grain, as it is 
stated: “He makes your borders peace; He gives you plenty 
with the finest wheat” (Psalms 147:14). If there is the finest 
wheat in your house, there will be peace there. Rav Pappa said: 
This is in accordance with the adage that people say: When 
the barley is emptied from the jug," quarrel knocks and 
enters the house. 


And Rav Hinnana bar Pappa says: A person must always be 
careful about ensuring that there is grain inside his house, as 
the Jewish people were characterized as poor only over mat- 
ters of grain, as it is stated: “And it was, if Israel sowed, and 
Midian and the children of the east ascended” (Judges 6:3); 
and it is written: “And they encamped against them and they 
destroyed the crops of the land” (Judges 6:4); and it is further 


written: “And Israel was greatly impoverished due to Midian” 


(Judges 6:6). 


And Rabbi Helbo says: A person must always be careful 
about sustaining the honor of his wife," as blessing is found 
in a person’s house only because of his wife, as it is stated in 
allusion to this: “And he dealt well with Abram for her sake, 
and he had sheep and oxen” (Genesis 12:16). And that is what 
Rava said to the residents of Mehoza,* where he lived: Honor 
your wives, so that you will become rich. 


§ Apropos the topic of verbal mistreatment, we learned in a 
mishna there (Kelim 5:10): If one cut an earthenware oven 
widthwise into segments," and placed sand" between each 
and every segment, Rabbi Eliezer deems it ritually pure. 
Because of the sand, its legal status is not that of a complete 
vessel, and therefore it is not susceptible to ritual impurity. 
And the Rabbis deem it ritually impure, as it is functionally a 
complete oven. 


When the barley is emptied from the jug - 


NOTES 
yyy obwns 


reconnected. With regard to the halakha in this case, there 


x2: Barley was typically eaten by the poor, or fed by people 
to their animals. If one’s poverty is so great that he has neither 
wheat, which was typically eaten by people, nor barley, which 
was eaten only by the poor, this will certainly lead to discord 
(lyyun Ya'akov). 


If one cut an earthenware oven widthwise into segments 
and placed sand -bin yn nihan iann: The Ra'avad explains 
that the sand prevents the segments from being properly 


The honor of his wife — inwy tiaa: The Sages mandate that 
a man must love his wife as he loves himself, and honor her 
more than he honors himself (Rambam Sefer Nashim, Hilkhot 
Ishut 15:19). 


Mehoza — tim: Mehoza was a city on the Tigris River located 
near the Malka River. It was a large commercial city, most of 
whose inhabitants were Jews. Unlike the Jews of most other 
Jewish communities, the Jews in Mehoza generally earned 
their living from commerce. Many Jews in Mehoza were con- 
verts or immigrants from other countries. After Neharde’a was 
destroyed in 259 CE, many of the scholars from its yeshiva 


HALAKHA 


BACKGROUND 


are differing opinions. Many authorities hold that this oven 
was originally constituted in this manner (Rambam; Ra’avad). 
Others hold that the reference is to an oven that became ritu- 
ally impure, and the owner broke it apart so that it would no 
longer be ritually impure (Jalmid Rabbeinu Peretz). He now 
seeks to repair it and requires the sand because the segments 
were slightly damaged when cut, and the sand fills the spaces 
created by that damage (Ritva). 


One cut an earthenware oven widthwise into segments — 
nin iamm: If one cut an earthenware oven widthwise into 
segments “and coated the outer surface of the oven with mortar, 
it is susceptible to contracting ritual impurity. This is the case 
even if he placed sand between the segments when reconsti- 
tuting the oven, in accordance with the opinion of the Rabbis 
(Rambam Sefer Tahara, Hilkhot Kelim 16:5). 


relocated to Mehoza, which became a center for leading Torah 
scholars, including Rav Nahman; Rav Sheshet; Rava, who later 
became head of the yeshiva in Mehoza; Ameimar; and Rav 
Kahana, who was Rav Ashi’s teacher. After Abaye’s death in 
approximately 340 CE, the yeshiva in Pumbedita, then headed 
by Rava, also relocated to Mehoza for a period of time. 
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BACKGROUND 


The oven of akhnai - 'x33Y by sim: According to Rabbi 
Eliezer, if an oven is cut widthwise, according to the paral- 
lel lines in the illustration, it is considered a broken vessel 


incapable of contracting ritual impurity, even if it is later 
reassembled. 


Likeness of the oven of akhnai, based on an oven discovered at Masada 


Cubit [amma] - mark: Several different lengths are 
referred to by this name. The physical origin of the cubit 
is the distance from the elbow to the end of the middle 
finger. This part of the body is called ama in Hebrew. 
The standard cubit is six handbreadths long, equaling 
48 cm according to one opinion and 57.6 cm according to 
another. In the Talmud one also finds mention of a short 
cubit, which is five handbreadths long. In addition, there 
were two other cubits that were used in the Temple for 
special measurements: A compressed cubit, which was 
half a fingerbreadth longer than the standard cubit, and 
an expansive cubit, which was a full fingerbreadth longer 
than the standard cubit. 
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And this is known as the oven of akhnai.® The Gemara asks: 
What is the relevance of akhnai, a snake, in this context? Rav 
Yehuda said that Shmuel said: It is characterized in that manner 
due to the fact that the Rabbis surrounded it with their state- 
ments like this snake," which often forms a coil when at rest, 
and deemed it impure. The Sages taught: On that day, when 
they discussed this matter, Rabbi Eliezer answered all possible 
answers in the world to support his opinion, but the Rabbis did 
not accept his explanations from him. 


After failing to convince the Rabbis logically, Rabbi Eliezer said 
to them: If the halakha is in accordance with my opinion, this 
carob tree will prove it. The carob tree was uprooted from its 
place one hundred cubits,’ and some say four hundred cubits. 
The Rabbis said to him: One does not cite halakhic proof from 
the carob tree. Rabbi Eliezer then said to them: If the halakha 
is in accordance with my opinion, the stream" will prove it. The 
water in the stream turned backward and began flowing in the 
opposite direction. They said to him: One does not cite halakhic 
proof from a stream. 


Rabbi Eliezer then said to them: If the halakha is in accordance 
with my opinion, the walls of the study hall will prove it. The 
walls of the study hall leaned inward and began to fall. Rabbi 
Yehoshua scolded the walls and said to them: If Torah scholars 
are contending with each other in matters of halakha, what is 
the nature of your involvement in this dispute? The Gemara 
relates: The walls did not fall because of the deference due 
Rabbi Yehoshua, but they did not straighten because of the 
deference due Rabbi Eliezer, and they still remain leaning. 


Rabbi Eliezer then said to them: If the halakha is in accordance 
with my opinion, Heaven will prove it. A Divine Voice emer- 
ged" from Heaven and said: Why are you differing with Rabbi 
Eliezer, as the halakha is in accordance with his opinion in 
every place that he expresses an opinion? 


NOTES 


That they surrounded it with their statements like this snake - 
șI 07 DPW: Just as a snake coils into a circle to prevent 

any possible escape, so too the Sages surrounded Rabbi Eliezer 

with answers and refuted all his claims, leaving him with no 

response (Rabbeinu Nissim Gaon). 


Carob tree.. stream - O27 MaX...a1910: The early commentaries 
discuss this passage extensively. They explain that just as miracles 
were performed for the prophets in biblical times, so too they are 
performed for the righteous throughout the generations. Since 
Rabbi Eliezer was seeking to ascertain the truth of Torah, God 
came to his assistance by performing these wonders (see Rab- 
beinu Hananel and Rabbeinu Nissim Gaon). The Maharsha offers 
homiletic interpretations to explain the fact that the miracles 
were performed specifically with the carob tree, the stream, and 
the walls of the house of study. Rabbeinu Hananel cites an expla- 
nation that these miracles appeared as a vision seen in a dream 


by one of the Sages of that generation. Since it was a vivid dream 
with an aspect of prophecy, they gave credence to his dream. 


A Divine Voice emerged — bip na AMKx»: The commentaries 

discuss at length how this Divine Voice could have supported 

Rabbi Eliezer’s opinion, when in fact the halakha was not in 

accordance with his opinion. Some explain that the Divine Voice 

was ambiguous and did not explicitly state that the halakhais in 

accordance with the opinion of Rabbi Eliezer. Alternatively, it was 

a test to see if the Sages would stand firm in their opinion (Rab- 
beinu Nissim Gaon). Rabbi Shlomo Molkho explains that Rabbi 

Eliezer was correct. Fundamentally, the halakha is that the oven 

is ritually pure. Nevertheless, the Rabbis decreed it ritually impure 

lest one fashion a similar oven without placing sand between the 

segments, which everyone agrees would be susceptible to ritual 

impurity. Because they established a safeguard to prevent viola- 
tion of Torah law, there is a basis and a source for their opinion. 
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Rabbi Yehoshua stood on his feet and said: It is written: “It is 

not in heaven” (Deuteronomy 30:12)." The Gemara asks: What 

is the relevance of the phrase “It is not in heaven” in this context? 

Rabbi Yirmeya says: Since the Torah was already given at 

Mount Sinai, we do not regard a Divine Voice, as You already 

wrote at Mount Sinai, in the Torah: “After a majority to incline” 
(Exodus 23:2). Since the majority of Rabbis disagreed with Rabbi 

Eliezer’s opinion, the halakha is not ruled in accordance with his 

opinion. The Gemara relates: Years after, Rabbi Natan encoun- 
tered Elijah the prophet and said to him: What did the Holy 
One, Blessed be He, do at that time, when Rabbi Yehoshua 

issued his declaration? Elijah said to him: The Holy One, Blessed 

be He, smiled and said: My children have triumphed over Me;" 

My children have triumphed over Me. 


The Sages said: On that day, the Sages brought all the ritually 
pure items deemed pure by the ruling of Rabbi Eliezer with 
regard to the oven and burned them in fire, and the Sages 
reached a consensus in his regard and ostracized him." And 
the Sages said: Who will go and inform him of his ostracism? 
Rabbi Akiva, his beloved disciple, said to them: I will go, lest 
an unseemly person go and inform him in a callous and offensive 
manner, and he would thereby destroy the entire world. 


What did Rabbi Akiva do? He wore black" and wrapped him- 
self in black, as an expression of mourning and pain, and sat 
before Rabbi Eliezer at a distance of four cubits, which is the 
distance that one must maintain from an ostracized individual. 
Rabbi Eliezer said to him: Akiva, what is different about today 
from other days, that you comport yourself in this manner? 
Rabbi Akiva said to him: My teacher, it appears to me that your 
colleagues are distancing themselves from you. He employed 
euphemism, as actually they distanced Rabbi Eliezer from them. 
Rabbi Eliezer too, rent his garments and removed his shoes, as 
is the custom of an ostracized person, and he dropped from his 
seat and sat upon the ground. 


The Gemara relates: His eyes shed tears, and as a result the entire 
world was afflicted: One-third of its olives were afflicted, and 
one-third of its wheat, and one-third of its barley. And some 
say that even dough kneaded in a woman’s hands spoiled. The 
Sages taught: There was great anger on that day, as any place 
that Rabbi Eliezer fixed his gaze was burned. 


And even Rabban Gamliel, the Nasi of the Sanhedrin at Yavne, 
the head of the Sages who were responsible for the decision to 
ostracize Rabbi Eliezer, was coming on a boat at the time, and 
a large wave swelled over him and threatened to drown him. 
Rabban Gamliel said: It seems to me that this is only for the 
sake of Rabbi Eliezer ben Hyrcanus,” as God punishes those 
who mistreat others. Rabban Gamliel stood on his feet and 
said: Master of the Universe, it is revealed and known before 
You that neither was it for my honor that I acted when ostra- 
cizing him, nor was it for the honor of the house of my father 
that I acted; rather, it was for Your honor, so that disputes 
will not proliferate in Israel. In response, the sea calmed from 
its raging. 


PERSONALITIES 


rom the publisher 


HALAKHA 

It is not in heaven — xt OWA x: From the verse: “It is 
not in heaven,’ one derives that a prophet cannot inno- 
vate a halakha in the Torah by claiming that he was told to 
do so in a prophecy. Even if a prophet performs wonders 
and miracles, if he claims that God has sent him to add or 
subtract mitzvot from the Torah or seeks to reinterpret a 
mitzva or a halakha, he is a false prophet (Rambam Sefer 
HaMadda, Hilkhot Yesodei HaTorah 9:1). 


NOTES 

My children have triumphed over Me - »23 '»n¥3: The 
commentaries discuss at length why God smiled while 
He said this. Some explain that God was pleased with the 
Rabbi's persistence, as their rejection of the Divine Voice 
demonstrated their belief in the eternity of the halakhic 
decision process set forth in the Torah, which cannot be 
changed even by a prophet. See Rambam's introduction 
to Mishne Torah. 


And they...ostracized him — 13731: According to Rashi, 
Rabbi Eliezer was ostracized (see Tosafot). The Ramban 
and other commentaries hold that this was more serious 
than ostracism, and Rabbi Eliezer was actually excom- 
municated. The Rabbis did this because he refused to 
accept the majority opinion and agitated against them. 
He was like a rebellious elder (see Rashi on Berakhot19a). 


He wore black — minw wah: In deference to his teacher, 
Rabbi Akiva conducted himself as though he, not Rabbi 
Eliezer, was the one ostracized. He employed a similar 
style in the way that he spoke, as he did not say that his 
colleagues distanced Rabbi Eliezer from them, but rather 
that they distanced themselves from him (Maharsha). 


Rabbi Eliezer ben Hyrcanus — pip 4a ahr 10: When 
the name Rabbi Eliezer occurs in the Talmud without a patro- 
nymic, it refers to Rabbi Eliezer ben Hyrcanus, also known as 
Rabbi Eliezer the Great, who was one of the leading Sages in 
the period after the destruction of the Second Temple. Rabbi 
Eliezer was born to a wealthy family of Levites, who traced their 
lineage back to Moses. Rabbi Eliezer began studying Torah late 
in life, but he quickly became an outstanding disciple of Rabban 
Yohanan ben Zakkai. Rabban Yohanan ben Zakkai remarked: If 
all the Sages of Israel were on one side of a scale and Eliezer ben 
Hyrcanus on the other, he would outweigh them all. 


Rabbi Eliezer was blessed with a remarkable memory. All his 
life, in his Torah study and his halakhic rulings, he attempted 


to follow the traditions of his Rabbis without adding to them. 
Nevertheless, although he was the primary student of Rab- 


ban Yohanan ben Zakkai, who was a disciple of Beit Hillel, he 
was considered one who tended toward the opinions of Beit 
Shammai. Rabbi Eliezer’s close friend, Rabbi Yehoshua ben 
Hananya, completely followed the opinions of Beit Hillel, and 
many fundamental halakhic disputes between these Sages are 
recorded in the Mishna. 


Because of his staunch and unflinching adherence to tradi- 
ion, Rabbi Eliezer was unwilling to accede to the majority opin- 
ion. Rabbi Eliezer’s conduct generated so much tension among 
he Sages that Rabban Gamliel, who was the brother of his wife, 
mma Shalom, was forced to excommunicate him to prevent 
controversy from proliferating. This ban was lifted only after 
Rabbi Eliezer's death. All of the Sages of the next generation 
were Rabbi Eliezer's students, most prominent among them 
Rabbi Akiva. Rabbi Eliezer’s son, also named Hyrcanus, was a 
Sage of the following generation. 
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NOTES 
From the house of the father of my father - xax +2% man: 
Tosafot and the Ritva explain that Rabbi Eliezer’s wife received 


this tradition from Rabban Gamliel himself, or from his father, 
Rabban Shimon. 


Except for the gates of prayer of victims of verbal mis- 
treatment — TIJN Ww Yin: Although the Sages acted 
properly, they were punished for Rabbi Eliezer’s pain and 
anguish (Ya‘avetz). 


HALAKHA 
Distressing a convert — 1377 Mx2ix: One must make certain 
neither to exploit a convert in monetary dealings nor mistreat 
him verbally or physically, as the Torah warned against doing 
so in several places (Shulhan Arukh, Hoshen Mishpat 228:2). 


LANGUAGE 
His family [deyotkei] — m": From the Middle Iranian 
dudag, meaning family. 
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The Gemara further relates: Imma Shalom, the wife of Rabbi 

Eliezer, was the sister of Rabban Gamliel. From that incident 

forward, she would not allow Rabbi Eliezer to lower his head 

and recite the tahanun prayer, which includes supplication and 

entreaties. She feared that were her husband to bemoan his fate 

and pray at that moment, her brother would be punished. A 
certain day was around the day of the New Moon, and she 

inadvertently substituted a full thirty-day month for a defi- 
cient twenty-nine-day month, i.e., she thought that it was the 

New Moon, when one does not lower his head in supplication, 
but it was not. Some say that a pauper came and stood at the 

door, and she took bread out to him. The result was that she 

left her husband momentarily unsupervised. 


When she returned, she found him and saw that he had low- 
ered his head in prayer. She said to him: Arise, you already 
killed my brother. Meanwhile, the sound ofa shofar emerged 

from the house of Rabban Gamliel to announce that the Nasi 

had died. Rabbi Eliezer said to her: From where did you know 
that your brother would die? She said to him: This is the tradi- 
tion that I received from the house of the father of my father:" 

All the gates of Heaven are apt to be locked, except for the 

gates of prayer for victims of verbal mistreatment." 


§ The Sages taught: One who verbally mistreats the convert 
violates three prohibitions, and one who oppresses him in 
other ways violates two. 


The Gemara asks: What is different with regard to verbal mis- 
treatment, that three prohibitions are written concerning it: 
“And you shall neither mistreat a convert” (Exodus 22:20); 
“And when a convert lives in your land, you shall not mistreat 
him” (Leviticus 19:33); “And you shall not mistreat, each man 
his colleague” (Leviticus 25:17), and a convert is included 
in the category of colleague? With regard to one who also 
oppresses a convert as well, three prohibitions are written: 
“And you shall neither mistreat a convert, nor oppress him” 
(Exodus 22:20); “And you shall not oppress a convert (Exodus 
23:9); “And you shall not be to him like a creditor” (Exodus 
22:24). This last prohibition is a general prohibition, in which 
converts are included. Consequently, it is not correct that 
one who oppresses a convert violates only two prohibitions. 
Rather, both this one, who verbally mistreats a convert, and 
that one, who oppresses him, violate three prohibitions. 


It is taught in a baraita that Rabbi Eliezer the Great says: For 
what reason did the Torah issue warnings in thirty-six places, 
and some say in forty-six places, with regard to causing any 
distress to a convert?" It is due to the fact that a convert’s 
inclination is evil, i.e., he is prone to return to his previous 
way of living. 


What is the meaning of that which is written: “And you shall 
not mistreat a convert nor oppress him, because you were 
strangers in the land of Egypt” (Exodus 22:20)? We learned 
in a baraita that Rabbi Natan says: A defect that is in you, 
do not mention it in another. Since the Jewish people were 
themselves strangers, they are not in a position to demean a 
convert because he is a stranger in their midst. And this explains 
the adage that people say: One who has a person hanged in 
his family [bidyotkei],' does not say to another member of 
his household: Hang a fish for me, as the mention of hanging 
is demeaning for that family. 


MISHNA One may not intermingle produce 


bought from one supplier with other 
produce, even if he intermingles new produce with other 
new produce and ostensibly the buyer suffers no loss from his 
doing so. 
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And needless to say, one may not intermingle new produce with 
old produce," in the event that the old produce is superior, as with 
grains, since intermingling lowers its value. 


Actually, they said: With regard to wine, they permitted one to 
mix strong wine with weak wine," because one thereby enhances 
it. One may not intentionally mix wine sediment with the wine, 
but one may give the buyer wine with its sediment; the seller is 
not required to filter the wine. 


One who had water mix with his wine" may not sell it in the store, 
unless he informs the buyer that it contains water. And he may not 
sell it to a merchant, even if he informs him of the mixture, as, 
although he is aware that there is water mixed with the wine, it 
will be used for nothing other than deceit" because the merchant 
will likely not inform the buyer that it is diluted. In a place where 
they are accustomed to place water into the wine to dilute it and 
everyone is aware of that fact, one may place water in the wine." 


The prohibition against mixing different types of produce applies 
only to an individual selling the produce of his field. By contrast, a 
merchant may take grain from five threshing floors belonging 
to different people, and place the produce in one warehouse. He 
may also take wine from five winepresses and place the wine in 
one large cask [pitom], provided that he does not intend to mix 
low-quality merchandise with high-quality merchandise." 


G E M ARA The Sages taught: Needless to say, if the 


price of the new produce is four se‘a for a 
sela and the price of the old produce is three sea for a sela, one may 
not intermingle them together. That is full-fledged deceit, as one 
is selling inexpensive produce at the price of expensive produce. 
Rather, even if the price of the new produce is three sea for a sela 
and the price of the old produce is four se‘a for a sela, one may not 
intermingle them. This is because in this case the price of the new 
produce is higher, as people want to age the produce, i.e., new 
produce is more valuable to those who seek to place it in storage for 
a lengthy period, although it may be of inferior quality compared 
to old produce. 


The mishna teaches: Actually, they said: With regard to wine, 
they permitted one to mix strong wine with weak wine because 
mixing the wine enhances it. Rabbi Elazar said: That is to say, 
every time a halakha is introduced with the phrase: Actually they 
said," it is an established halakha with regard to which there is 
no uncertainty. 


Rav Nahman says: And it is with regard to the period when the 
wine is among the winepresses," i.e., before the wine ferments, that 
they taught this halakha. When the wine is still in the process of 
fermentation, if different wines are mixed and ferment together, this 
enhances their flavor. By contrast, if they are mixed at a later stage, 
this will harm their flavor. 


NOTES 
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HALAKHA 

Mixing produce with produce — nivaa niva apy: It is 
prohibited to mix a small amount of low-quality produce 
with a large amount of high-quality produce and sell the 
mixture all as high-quality produce. It is prohibited to mix 
new produce with new produce from a different source, 
and all the more so is it prohibited to mix new produce 
into old produce. It is even prohibited to mix old produce 
into new produce, even if the former is more expensive, as 
the buyer might prefer produce that he can age (Shulhan 
Arukh, Hoshen Mishpat 228:10). 


With regard to wine they permitted one to mix, etc. - 3 
^na) ay) ym: One may mix strong wine into weak, and 
vice versa (Rema). This applies to wine from different wine- 
presses, as doing so enhances the taste. If it is clear from 
the taste that the resultant wine is a mixture, it is always 
permitted to mix wines, in accordance with the mishna 
and the statements of Rav Nahman and Rav Pappa (Shulhan 
Arukh, Hoshen Mishpat 228:1). 


One who had water mix with his wine - D2 Jwnaw "3 
i43: It is prohibited to dilute wine with water. If one’s wine 
was mixed with water, he may sell it in a store only if he 
informs the customer. He may not sell it to a merchant even 
if he informs him that it is diluted, lest the merchant use it 
to deceive others (Shulhan Arukh, Hoshen Mishpat 228:12). 


A place where they are accustomed to mix - sma nipa 
awh: In a place where it is customary to mix wine among 
the presses, it is permitted to mix the standard amount 
(Shulhan Arukh, Hoshen Mishpat 228:13). 


A merchant mixes produce from several places - 3477 
ninipa ma IWA: It is permitted for a merchant to take 
wine from several presses or produce from different thresh- 
ing floors and mix them together, as it is well known that 
merchants do not purchase all their produce from one 
source. He may not, however, mix them in a deceptive 
manner (Shulhan Arukh, Hoshen Mishpat 228:15). 


LANGUAGE 


Large cask [pitom] - Diwa: This should read pitos, from the 
Greek xíĝðoç, pithos, meaning large earthenware wine jar. 


A mixture of produce - niva nawn: Rashi explains that com- 
bining produce from different fields is problematic. Perhaps 
the customer might insist on produce from a particular field, 
as it is impossible for all the produce to be identical in every 
sense. According to the Ra’avad and the Rosh, the tanna is 
referring only to mixing a small amount of inferior produce 
with superior produce. 


It will be used for nothing other than deceit — xx iyxw 
ia nia: The merchant typically sells products toa storekeeper 
and does not always inform him that they are a mixture, espe- 


cially since he can rationalize the matter, telling himself that he 
is not the one who mixed them. 


Every time a halakha is introduced with the phrase, Actually 
they said - "ax maya bs: Rashi explains that since the tanna 
provides a reason for the halakha, it is clearly an established 
halakha. The Sages applied this principle to other places where 
this expression appears. Rabbeinu Yehonatan suggests that the 
phrase: Actually they said, is a declaration in the form of an oath 
to underscore the matter in question. The Rambam maintains 
that the phrase: Actually they said, indicates that the halakha 


is one transmitted to Moses from Sinai. The Rosh explains this 
it was not necessarily transmitted directly to Moses, but rather 
itis a halakha that is as clear as a halakha transmitted to Moses 
from Sinai. 


Among the winepresses — niman pa: The Ritva and the Meiri 
explain that if one mixes the wine at a later stage, the mixture 
will not remain intact and the different wines will separate. In 
that case, one will not have enhanced the wine at all but merely 
deceived the consumers. 
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HALAKHA 

Mixing in an item that is tasted - oyyy 3373 avy: 
In a place where it is customary for a buyer to sample 
wine before purchasing it, it is always permitted to mix 
wines, provided that the seller does so with a measure 
that is easily detected. If, however, not everyone tastes 
the wine, this is prohibited. This ruling is in accordance 
with the opinion of Rabbi Aha, as the halakhic discourse 
is in accordance with his opinion (Shulhan Arukh, Hoshen 
Mishpat 228:14). 


A mixture including sediment - waw NIWA: It is 
prohibited to mix wine sediment with wine. Even if a 
customer is buying two barrels of wine, the seller may 
not mix the sediment from one barrel with the wine of 
the other. Nevertheless, ifa customer purchases a certain 
measure of wine, it is permitted for the seller to mix the 
amount of sediment usually present in that measure of 
wine with the wine and sell them together (Shulhan 
Arukh, Hoshen Mishpat 228:15 and Sma there). 


A storekeeper who distributes toasted grain and nuts - 
Drax) nop ponar MN: It is permitted for a storekeeper 
to distribute toasted grain, nuts, and the like to children, 

in order to attract them to his store. Similarly, if one 

wishes to sell at prices lower than his competition, the 

other shopkeepers cannot object, in accordance with the 

opinion of the Rabbis. The Arukh HaShulhan maintains 

that this halakha applies only to food, but not to other 
merchandise (Shulhan Arukh, Hoshen Mishpat 228:18). 


NOTES 
My dilution of the wine — »7"7 Kam: Typically, diluted 
wine was one part wine and two parts water. Rava’s was 
one part wine and three parts water. 


May not hand out...and one may not reduce - x 
nina xdy..pon: With regard to both halakhot, the Rabbis 
disagree with Rabbi Yehuda. The Rabbis merely permit- 
ted the distribution of toasted grains and nuts, while 
they said that one who reduces prices should actually 
be blessed (/yyun Yehosef). 
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The Gemara asks: And today, when people mix old and new wine 
even when the wine is not among the winepresses, on what basis is 
mixing permitted? Rav Pappa said: It is because buyers are aware 
of the potential loss and waive it. Rav Aha, son of Rav Ika, said: In 
accordance with whose opinion is this mishna? It is the opinion of 
Rabbi Aha, as it is taught in a baraita: Rabbi Aha permits mixing 
in a case where the product will be tasted before its purchase. Then 
there is no deceit, as when the buyer tastes it, he is immediately aware 
that it is a mixture, and the choice of whether or not to purchase the 
product is his." 


The mishna teaches: And one may not intentionally mix wine sedi- 
ment with the wine, but one may give the buyer wine with its 
sediment." The Gemara asks: But didn’t you say in the former 
clause of the mishna that one may not mix sediment at all? And lest 
you say: What is the meaning of: He may give the buyer wine with 
its sediment; it means that he informs the buyer that the wine 
contains sediment, this suggestion is not tenable. From the fact that 
the latter clause teaches: One may not sell it in the store unless he 
informs the buyer and he may not sell it to a merchant even if he 
informs him, it may be inferred that the former clause is speaking 
of a situation where one may sell it in the store even if he does not 
inform the buyer. 


Rav Yehuda said: This is what the tanna is saying: One may neither 
mix sediment remaining from wine that he poured the night before 
with the wine of the next day, nor the sediment of the next day 
with the wine of the night before. But he may give the buyer sedi- 
ment of that wine itself. That is also taught in a baraita: Rabbi 
Yehuda says: With regard to one who pours wine for another, 
attempting to pour the liquid while leaving the sediment in the cask, 
that person may neither mix sediment remaining from wine that 
he poured the night before with the wine of the next day, nor the 
sediment of the next day with the wine of the night before. But 
he may mix the sediment of the night before with the wine poured 
the night before, and the sediment of the next day with the wine 
of the next day. 


The mishna teaches: One who had water mix with his wine may not 

sell it in the store, unless he informs the buyer that it contains water. 
The Gemara relates: They brought wine to Rava from a store. He 
diluted it with water, tasted it, and it was not tasty. He sent it back 
to the store, so they could sell it there. Abaye said to him: But didn’t 
we learn in the mishna: And he may not sell it to a merchant, even 
if he informs him? Rava said to him: My dilution of the wine" is 
evident to all, as I add more water than is typically added. And lest 
you say that the storekeeper will add wine, and sweeten the mixture, 
and sell it again, when the dilution is no longer evident, if this is a 
concern, there is no end to the matter. It should be prohibited to 
sell any wine to a merchant due to the concern lest he engage in 
deceit in its resale. 


The mishna teaches: In a place where they are accustomed to place 
water into the wine to dilute it and everyone is aware of that fact, 
one may place water in the wine. It was taught: One may dilute the 
wine by adding water that will constitute one-half, one-third, or 
one-fourth of the mixture, in accordance with the local custom. Rav 
says: And it is with regard to the period when the wine is among 
the winepresses, before the wine ferments, that they taught this 
halakha. If wine is diluted at a later stage, the dilution will cause the 
wine to spoil. 


MI S H N A Rabbi Yehuda says: A storekeeper may not 


hand out toasted grain and nuts to children 
who patronize his store, due to the fact that he thereby accustoms 
them to come to him at the expense of competing storekeepers. And 
the Rabbis permit doing so." And one may not reduce" the price of 
sale items below the market rate. And the Rabbis say: If he wishes 
to do so, he should be remembered positively. 
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One may not sift ground beans to remove the waste, lest he charge 
an inappropriately high price for the sifted meal, beyond its actual 
value; this is the statement of Abba Shaul." And the Rabbis 
permit doing so. And the Rabbis concede that one may not sift 
the meal only from the beans that are close to the opening of the 
bin" to create the impression that the contents of the entire bin 
were sifted, as this is nothing other than deception. One may 
neither adorn a person before selling him on the slave market, nor 
an animal nor vessels that he seeks to sell. Rather, they must be 
sold unembellished, to avoid deceiving the buyer. 


G E M A RA The Gemara asks: What is the reason for 


the opinion of the Rabbis, who permit 
the free distribution of toasted grain and nuts? It is because the 
storekeeper can say to his competitors: I hand out nuts; and you 
hand out jujubes [shiskei].' All merchants are able to hand out 
goods that will attract children, and consequently this is not unfair 
competition. 


The mishna teaches: And one may not reduce the price of items 
below the market rate. And the Rabbis say: Ifhe wishes to do so, 
he should be remembered positively. The Gemara asks: What is 
the reason for the opinion of the Rabbis, who not only condone 
the practice but even praise the person, saying that he should be 
remembered positively? 


The Gemara explains: It is due to the fact that by lowering the price 
he eases the market rate, i.e., his actions lead to the establishment 
of a lower market price. 


The mishna teaches: And one may not sift ground beans to 
remove the waste and charge a higher price; this is the statement 
of Abba Shaul. And the Rabbis permit doing so. The Gemara 
comments: Who are the Rabbis whose opinion is cited in the 
mishna? It is Rabbi Aha, as it is taught in a baraita: Rabbi Aha 
permits mixing, and sifting, and the like, in the case of an item in 
which the change is obvious. 


The mishna taught: One may neither adorn a person," nor an 
animal, nor vessels. The Sages taught: One may neither stiffen 
the hair of an animal to create the impression that it is more volu- 
minous than it is, nor inflate innards sold as meat to create the 
impression that it is a more substantial piece of meat, nor soak 
meat in water in order to change its color and create the impres- 
sion that it is a choice cut. The Gemara asks: What is the meaning 
of: One may not stiffen the hair ofan animal? Here, in Babylonia, 
they explained that it means to feed the animal bran water, which 
inflates its intestines and causes its hair to stand on end. Ze’eiri 
said in the name of Rav Kahana: It means scrubbing the hair 
clean to increase its volume. 


The statement of Abba Shaul - baxw xay "at: The Ritva 
cites a variant reading: In accordance with the statement of 
Abba Shaul, meaning: According to the practice and opinion 
of Abba Shaul. He was a merchant himself, and he ruled very 
stringently with regard to his own transactions to avoid any 
suspicion of defrauding his buyers. 


Sift the meal only from the opening of the bin - byn si 
mpa 29: A merchant may sift the waste from produce to 
improve its appearance and enable him to charge a higher 
price, provided that he does not do so only at the top of the 
barrel to conceal the waste beneath it (Shulhan Arukh, Hoshen 
Mishpat 228:17). 


_ LANGUAGE - 
Jujubes [shiskei] — pw: The commentaries explained this 
word in different ways. Apparently, it is a form of the Hebrew 
sheizaf, meaning the fruit of the jujube tree, Ziziphus vulgaris. 


Jujube fruit 


Adorning a person — 01% D1398: Ya'avetz discusses whether 
it is permitted for a woman to adorn herself to improve her 
marital prospects, and in what circumstances doing so is 
considered deceitful. 
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——————_ NOTES 
Fringes [tumei] on a cloak - sba yin: The Ra'avad 
explains that means sewing pairs of fringes, so that 
they hang from a garment to reinforce and adorn it. 
According to this explanation, tumei is from teomei, 
meaning twin. 


New and old merchandise — »pny1 NIM: One is pro- 
hibited from selling old garments that are adorned, even 
if he informs the buyer that they are old, because the 
adornment still masks flaws. Failure to inform the buyer 
constitutes full-fledged exploitation (Ritva; Meiri). 


A certain elderly slave — x39 X13% KYTI: According 
to the Rashba, this man was a Jew who wanted to be 
hired as a type of Hebrew slave. Rashi explains that he 
was a Canaanite slave, perhaps one who was renounced 
ownerless by his previous master without being eman- 
cipated. The Rashba says that he was a gentile sold as 
a slave. 


That | am older than your father — PIKA Ww? KIKI: 
The halakha is that all elderly people, Jew or gentiles, 
are entitled to a certain measure of respect. Therefore, 
this elderly man should not be used to provide personal 
services (Maharsha). 


The righteous person is delivered from trouble - px 
yon myn: Rav Pappa alluded to the fact that Rava was 
more righteous than he, as Rava fulfilled the mishna's 
directives with regard to the poor and was therefore 
spared trouble (/yyun Yaakov). 


HALAKHA 


Adornment of merchandise - myin 15%: It is prohib- 
ited to adorn an item for sale. This prohibition applies to 
people, animals, and vessels. For example, one may nei- 
her dye a slave's beard to provide him with a younger 
appearance; nor may one stiffen, scrape, or scrub the 
hair of an animal to create the impression that it is of 
higher quality; nor may one dye old garments so that 
hey will appear new. Similarly, one may not soak meat 
or inflate entrails to improve their appearance, unless it 
is customary for all merchants to do so. It is permitted 
o dye and adorn new vessels, as they are new, high- 
quality items anyway (Shulhan Arukh, Hoshen Mishpat 
228:9 and Sma there). 


Let the poor be members of your household — Yy 
P292 Day: It is preferable that one have paupers and 
orphans in his house whom he supports and employs 
to assist in his labor, rather than acquire slaves for that 
purpose (Shulhan Arukh, Yoreh De'a 251:6 and Shakh 
and Jaz there). 
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The Gemara relates: Shmuel permitted sellers to place fringes on 
a cloak;" Rav Yehuda permitted them to clean and adorn orna- 
mented garments; Rabba permitted them to taper linen garments 
to cause them to appear more fine; Rava permitted them to draw 
arrows to ornament garments; Rav Pappa bar Shmuel permitted 
them to draw ladders for ornamentation. The Gemara asks: But 
didn’t we learn in the mishna: One may neither adorn a person, 
nor an animal, nor vessels? The Gemara answers: This is not dif- 
ficult, as this series of cases, where the Sages permitted adorning 
merchandise, are cases ofnew merchandise. It may be decorated, as 
doing so merely enhances its intrinsic beauty. That ruling in the 
mishna, according to which adornment is prohibited, is referring 
to cases of old merchandise," as the adornment is meant to conceal 
its flaws." 


The Gemara asks: Adornment of a person, what is it? The Gemara 
relates: It is as in that incident involving a certain elderly slave" 
who went and dyed his head and beard black to create a younger 
impression. He came before Rava and said to him: Purchase me 
as your slave. Rava said to him that there is a rabbinic adage: Let 
the poor be members of your household." I follow their advice 
and therefore do not require a slave. If I need assistance, the paupers 
who frequent my house can assist me. 


The slave came before Rav Pappa bar Shmuel, who purchased him. 
One day Rav Pappa said to the slave: Give me water to drink. The 
slave went and removed the dye and whitened the hair on his head 
and his beard. The slave said to Rav Pappa: See that I am older 
than your father," and I am unfit to serve you. Rav Pappa read 
about himself: The righteous person is delivered from trouble," 
and another comes in his stead (see Proverbs 11:8). Rav Pappa 
applied the verse to the incident of the slave. The righteous person, 
Rava, was spared the problem of the slave; while another, Rav Pappa 
bar Shmuel, came in his stead. 
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In this chapter, several conclusions were reached with regard to the halakhot of 
transactions. One conclusion is that, by Torah law, monetary transactions are proper 
transactions. By rabbinic law, a commodity can be acquired only by pulling it or lift- 
ing it, i.e., modes of transaction that involve physically taking possession of the item. 
Evidently, what is defined as money is not fixed. Even coins used in commerce are 
not always considered currency, but rather a commodity. The principle is that market 
value is calculated based on the price of silver, and even other coins are considered 
commodities vis-a-vis silver. At the same time, all coins have the legal status of cur- 
rency relative to commodities. 


With regard to the halakhot of exploitation, several fundamental halakhot were 
decided. The halakhot of exploitation do not apply to transactions involving land, 
slaves, or documents. Rather, exploitation can exist only in transactions involving 
movable property. There is a minimum measure when considering the question of 
which transactions constitute exploitation: The disparity between the value of a com- 
modity and its sale price must be at least one peruta, and a transaction is exploitive 
only if the seller overcharged or undercharged the buyer by one-sixth of the item’s 
market value. If the disparity is less than one-sixth, it is a standard transaction, not 
an exploitive one. If the disparity is greater than one-sixth, the transaction is null 
and void if either party in the transaction wishes to void it. The one-sixth measure 
pertains specifically to the value of the items. In cases of exploitation that involve 
objectively definable features of the commodity, e.g., measure or weight, the trans- 
action is nullified even if the disparity is less than one-sixth. The prohibition and 
halakhot of exploitation apply whether it is the seller or the buyer that is exploited, 
although there is a difference between the buyer and the seller with regard to how 
long after the transaction he can challenge its validity. Likewise, the halakhot of 
exploitation apply whether the exploited party is a layman or a merchant, and even 
if he is an expert merchant. 


The halakha is established that the prohibition of verbal mistreatment is more strin- 
gent than the prohibition of exploitation, both because no compensation can be paid 
for it and because the damage caused by verbal mistreatment is greater. It is impos- 
sible to prove whether the verbal mistreatment was intentional, and consequently 
there is no way to adjudicate the matter in court. Therefore, the sentence of the guilty 
party is adjudicated in the Heavenly court, whose sentences are more severe. Verbal 
mistreatment includes any statement that could offend one who hears it, whether it 
is an insult or a reprimand. Even a remark said jokingly or playfully is included in the 
prohibition. There is a prohibition against verbally mistreating anyone, but the viola- 
tion is especially serious if the offended party is disadvantaged, and it is particularly 
severe when the offended party is a convert, with regard to whose mistreatment there 
is an explicit Torah prohibition. 


Summary of 
Perek IV 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 
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COMMON ACRONYMS 


aharal 

aharam Alashkar 
aharam Brisk 
aharam Halawa 
aharam Lublin 
aharam Mintz 


aharam of Rothenburg 


aharam Padua 
aharam Schick 
aharam Schiff 
aharatz Hayyut 

ahari Abuhav 

ahari Bassan 

ahari Beirav 

ahari ben Lev 

ahari ben Malkitzedek 
ahari Berona 


ahari Kurkus 
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Rabbi Yehuda Loew of Prague 
Rabbi Moshe Alashkar 

Rabbi Mordekhai Brisk 

Rabbi Moshe Halawa 

Rabbi Meir of Lublin 

Rabbi Moshe Mintz 


Rabbi Meir of Rothenburg 


Rabbi Meir of Padua 
Rabbi Moshe Schick 


Rabbi Meir Schiff 


Rabbi Tzvi Hirsch Chajes 


Rabbi Yitzhak Abuhav 

Rabbi Yehiel Bassan 

Rabbi Ya'akov Beirav 

Rabbi Yosef ben Lev 

Rabbi Yitzhak ben Malkitzedek 
Rabbi Yisrael Berona 


Rabbi Yosef Kurkus 


ahari Mintz Rabbi Yehuda Mintz 

ahari Weil Rabbi Ya'akov Weil 

aharih Rabbi Yehezkia ben Ya'akov of Magdeburg 

aharik Rabbi Yosef Colon 

aharikash Rabbi Ya'akov Castro 

aharil Rabbi Ya'akov HaLevi Molin 

aharit Rabbi Yosef di Trani 

aharit Algazi Rabbi Yom Tov Algazi 

aharsha Rabbi Shmuel Eliezer Eidels 

aharshal Rabbi Shlomo Luria 

albim Rabbi Meir Leibush ben Yehiel Michel Wisser 

etziv Rabbi Naftali Tzvi Yehuda Berlin 
Nimmukei HaGrib Comments of Rabbi Yehuda Bakhrakh on the Maharsha 
Piskei HaRid Halakhic Rulings of Rabbi Yeshaya di Trani the Elder 
Piskei Riaz Halakhic Rulings of Rabbi Yeshaya di Trani the Younger 
Ra’ah Rabbi Aharon HaLevi 
Ra'anah Rabbi Eliyahu ben Hayyim 
Ra'avad Rabbi Avraham ben David 
Ra'avan Rabbi Eliezer ben Natan 
Ra'avya Rabbi Eliezer ben Yoel HaLevi 
Rabbi Avraham ben HaRambam Rabbi Avraham, son of the Rambam 


Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Re'em Horowitz 
Rema 

Ri HaLavan 
Ri Haver 
Ri Migash 
Riaf 

Riaz 

Rid 
Ridvaz 

Rif 

Rim 

Ritva 

Riva 
Rivam 
Rivan 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya‘avetz 
Shela 

Siddur Rashi 
Sma 

Smag 

Smak 


Talmid HaRa‘ah 


Rabbi Shlomo ben Rashbatz 
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Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 


Rabbi Moshe ben Maimon 


Rabbi Moshe ben Nahman 

Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 


Rabbi Shlomo Yitzhaki 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 

Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 

Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 

Rabbi Yitzhak Alfasi 

Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 

Rabbi Yitzhak ben Meir 

Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 
The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 
Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 
Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 


A student of Rabbi Aharon HaLevi 
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Talmid HaRashba A student of Rabbi Shlomo ben Adderet 
= Turei Zahav by Rabbi David HaLevi 


osori HaLavan iene iF Hoppe Yitzhak Sn Ya‘ eo of OnEABUE 
— Sefer HaTurim by Rabbi Ya'akov ben Asher 
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X 


212...It spoiled — watt 
14...Conspiring witnesses — mary 
272...Hin—pt 

252...Loan — mera 
81...Ratification — paag 

172...You shall furnish — paya pray 
164...Ownerless property — p37 
191...One who rents — 131vt 


i 


160...White glass — KDY Koan 


n 


23...Presumption [hazaka] — npn 

200...Sin-offering — nxwn 

A Fat- abn 

304...Halla — abn 

247, 254...Exchange — pron 

80...Halitza - an 

43...The donkey and its halter — manning 

The baraita is incomplete — np 3p Kma TEN 
34...and this is what it is teaching 

59...A deaf-mute, an imbecile, or a minor — op ARIY wan 


v 
212. ..Untithed produce -b39 
146...Ring —nyvav 
232...Handbreadth — nap 
319... Tereifot — mia" 


109...Despair — waxy 

80...Your yavam — PRX 

127...Wine —}» 

288...The Dead Sea [Yam HaMelah] — nbn fay 


z 


So that the last...can reach - n8 1739.. www TD 
150...the Euphrates River 

221...Spelt [kusemin] — papa 

221, 273. ..Kor — 53 

115...Kiyitten...ki yuttan — JAY 13... Dd 

135...Pouch — XDD 

107...Baker’s loaves — DIAM by nin. 

158. . Silver vessels or copper vessels — nyin) on Bi) 13 

Generalization and a detail -5a vm 
314.. .and a generalization 

28...Kafrei — 15> 

235...Hops — Kwa 

34...Marriage contract — mand 


5 


78...He has said nothing -0b wax xd 

210...Teaches not only this but also that — ‘np it 9X it x) 

The tanna is speaking utilizing — vax xa" xb 
294...the style of, It is not necessary 

31... The owner did not despair — Dwa wn, x 

269...Nor curse — 187 xb 

307...Prohibition -w 

223...Log = xb 

275...Lod -1b 


152...A lost item belongs to the king — sayay xOPAN 

99...Bundle — 713% 

24...Marsh [agam] — Dax 

131...Rim — Paix 

261...Exploitation — TKN 

One that the - Aaya indpaw ame mada inbsw ans 
kingdom invalidated and one that 
260...a province invalidated 


Had | not — AMA SPA ATIWA KY epson To dt wh ong 
lifted up the shard for you, you would not have found 
86...a pearl beneath it 


One cannot assume — ppa px 
218...presumptive ownership 


34...Reverse — ivy 

86...Betrothal — powy 

Rather, if it was stated, — TANX 37 VANY IN K'Y 
132. ..this is how it was stated 

Rather it is clearly — KIPYA PWT KAMMA KY% 
10. ..as we explained initially 

108, 324. . .Cubit [amma] — ma% 

322...Plumb line — Jax 


Take a circuitous route — 1i¥4 xvi pK 
241...to the Ladder of Tyre 


20...Four bailees — panit avai 
200...Guilt-offering — Dw% 
126...Garbage dump [ashpa] - naw% 


al 


158... The house of bar Havu - 120 122 
220, 257...Bei Hozai — Xtina 
290...First fruits - wy» 
295...Eradication of tithes — ya 
House of worship dedicated — pap ma 
133...to Mercury [Kulis] 
238... Beit Shammai and Beit Hillel -b7 mapvxaw ma 
28...Firstborns — niniza 
312...With regard to what do they disagree — xbonp waa 


a 

54...Torah edict - a737 NYA 

88. . Bills of divorce — Dw) 193 
42...A camel and a donkey — iiam bs 


4 


An entity that has not yet — Ddiy wa xbw 327 
190...come into the world 

The Torah speaks — o1% 193 wha min maT 
172. ..in the language of people 

221...Millet [dohan] — mi" 

129...Kite — 9 

itis sufficient [dayyo] for the - pma nvm pat ya wad io 
conclusion inferred from an a fortiori inference 
230...to be like the source 


255...Dinars of gold and silver — 993) am 194 

She would not dwell alone — rym paya xr 
93...a5 a deserted wife 

Perhaps you are — AX MAMTAMIDA KAYT 
215...from Pumbedita 

224...Payment for tapping — KINNA 17 

59...Ways of peace — obw 17 


Index of 
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171...|dolatrous city — nnman Vy 
The guarantor and Tzaidan — AIAN NH PS IW 
214...and the final disagreement 


5 


46...Pea— IND 

250...Redemption of the firstborn son -127 1079 
79...Pumbedita — xn-tains 

125...Plaza - Kuba 

161, 317...Red heifer — mAN T9 

141. ..Peruta — Tona 

258...Perotetot — nivpins 


P 
211.. .Kav - 39 
300...Offerings of lesser sanctity — obp DT? 
g...An a fortiori inference — anim bp 
Dried figs and - mat diay nipyp 
107...round cakes of pressed figs 


5 


67...Reuven -3N 
122...Jugs and barrels that are sealed — nw” 


w 

5...Oath - Ayia 
191...Borrower —bxw 
189...Unpaid bailee — pan wiv 
191...Paid bailee — 1a¥ iw 
88. . Bills of manumission of slaves — Otay yny 
169... .Dispatch of the mother bird from the nest - pa mbw 
94...A person on his deathbed — yya paw 
317...Wages for Shabbat — naw 13v 
150... Three pilgrimage Festivals — oa vow 
8...An uncertain claim and an uncertain claim — wav Kaw 
Which entered — xx ov>vry) paw 

292...Jerusalem and exited 
315... Their shekels — ope 
Repugnant creatures [shekatzim] — Den) wsp 

116, 319...and creeping animals [remasim] 


n 


312.. .Ab initio — Abs 
58...Gleanings -0 
107...Strips of combed purple wool — p338 bw mows 


n 

124...What is the practical difference — maya Npd3 N12 
No inference is to be — Ava prawn) wav) xan 

139 ,191...learned from this mishna 
323...Mehoza — Kima 
13.. „Renders him liable to bring an offering - jayp tania 
250...We desacralize — won 
248...He Who exacted payment — y1sw "2 
98...Refusal — p10 
181.. Mil- 9) 
204... The Angel of Death — nyar qx% 
305...Mamzer — war 
70... Thugs [mesikin] — ppp 
136...Second-tithe money — 3 wya niya 
268...He is liable for misuse of consecrated property -yn 
29... Animal tithe - Tama wy 
273...First tithe — wey wya 
11... Tithes — niwy 


4) 
319...Unslaughtered carcasses — nia 
60...Pierces pearls — nih api 
304...Fourth-year sapling — ya yv) 
133...Minted by the emperor Nero — main 
271... The Sabbatical Year commenced — Meawit mp 
197...Usufruct property — abo DD) 
Took a false oath to him — woinn by b yawa 
298...concerning the additional one-fifth 


D 


71, 249...Sea — IND 

31...Cloth - STH 

28...Sura - KVD 

282...Mnemonic - p9 

156.. .lt enters your mind to say — KIIN JYT xpo 


169...Rebuke —ANSIA 
99...Roll - Paa 
Torah scholars —basaw onan Tbn 
182...who are in Babylonia 
324... The oven of akhnai— aay by vn 
g...Ordinance instituted by the Sages — O50 mpa 
113, 290... Teruma — Tmn 
189...Fourfold or fivefold payment — menm mya% byn 
189...Double payment -593 byn 


y 
58...Hebrew slave — Yay tay 
His Canaanite — Dayaat inaw) ay 
58...slave or maidservant 
161...Heifer whose neck is broken — nany may 
14...One witness — TIN TY 
10, 206. ..Until Elijah comes — mrs KDY w 
161...Ubbad, avad — tay Tay 
310...Omer offering — aiy 
49...Forgotten sheaf — anaw iy 
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318.. Isn't it the opposite [kelapei layya] — x sop 
217... Tax [karga] — 8313 

285. ..Cities [kerakim] — 0'292 

31...Fringes [karkashta] — xAwD1D 


5 


112. ..Bandits [/istim] — ppb 


n 
165. . Arbitrary decisions [magizeta] — Kya 
83...Fine wool [meilat] — non 
11...One hundred dinars [maneh] — nya 
60...Pearls [margaliyyot] — nihan 
217...Murder [meradin] - pya 


D 


8...Sumakhos — Diab 
269...Wholesaler [ston] — jiwo 
125...Main thoroughfare [seratya] — KY 


2) 


136.. .Inn [pundak] - p73 

327...Large cask [pitom] - Diwa 
125...Plaza [pelatya] — rods 
307...Merchant [palter| — whe 
225...Residue [piktim] — Depa 
322...Curtain [pargod] — Ta 

181. ..Parasang [parsa] — mp! 
145...Countenance [partzuf] -M9 
231... Business [perakmatya] — KU 


os 

281...Simple linen garments [tzadriyyata] — xn T1¥ 
P 

223...Wax [kira] - XY? 

65...Collusion [kenuneya] — x13? 

13...Fine [kenas] — Dap 

40. ..Wagon [karon] — np 

233...Chest [kartalita] — xp oop 


` 
161.. .Yoke [revaka] - 7721 
275...Vizier [rufila] — xbon 
181.. Ris -DI 

v 


329...Jujubes [shiskei] — pow 


n 
192...Conclusive refutation [teyuvta] — KAWA 


193...Shall stand unresolved [teiku] — Pn 


40...Indeed [ivra] — X12% 

191...Marsh [agam] — D3% 

57...Airspace [avir] — VIS 

124. ..Host [ushpiza] — KPBwIK 

250.../ssar — TON 

83...Cloak [itztela] — xorg 

260...Anigera — KWI 

123...ANpuryd — KAN 

247...Unminted coin [asimon] — pio 
167...Main thoroughfare [/sratiyya] — KWPN 
218...Steward [apoteropa] — NBTDISN 
74...Designated repayment [apoteiki] — »niax 
21...Aptoriki — pipe 

128...Purse [arnakei] — 927% 


=l 
114. ..Orchard [bustana] — samp 
268...Bathhouse attendant [ballan] — ta 
125...Cheetah [bardelas] - oon 


a 


149...Gamma — ON 

223...Earth [gargishta] — xm 373 
159...Weaver [gardi] — 173 
288...Scraps [gerutaot] — DIKUND 


4 


326...His family [deyotkei] — pnt 
63...Wills [deyaitiki] — prt 
98...Container [deluskema] — xap 
219...One-sixth [danka] — KT 


n 
281...Layman [hedyot] - viry 
304...Ordinary person [hedyot] - bina 
134...Fork [hamnik] — pat 


1 


280. ..Strips [varshekhei] "36N 


t 
182...Zuhama listeron — jhe) xag 


n 
319...Helmet [hatitom] - piven 


v 
99...Container [telika] — xpov 
258... Tereisit - MPW 


>) 


6...Unattributed [kedi] - t3 
196...Jewels [keifei] — 5D 
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Image 
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257...Rav Shmuel bar Aha - py 72 baw n 
28...Rabba — 731 
121. ..Rabba bar Rav Huna — x37 3152 727 
192...Rabbi Oshaya — KYWWIN 127 
325...Rabbi Eliezer ben Hyrcanus — piap ya qb 27 
152...Rabbi Ami — 2% 937 
192...Rabbi Hiyya — x»m a) 
270...Rabbi Hiyya bar Yosef — bP 33 KT 937 
248...Rabbi Yehuda HaNasi — wiwan A197 a) 
55...Rabbi Yehoshua ben Hananya — man ja ywi 
272...Rabbi Yohanan ben Matya — x19 72 Jan 27 
317...Rabbi Yitzhak bar Abba — xax 32 Py? 937 
108. ..Rabbi Yirmeya — maY 31 
Rabbi Yishmael — *>¥ vara bevy 27 

164. ..son of Rabbi Yosei 
127...Rabbi Shimon ben Elazar — awhy ayaw 
248...Rabbi Shimon his son — m3 piyaw a7 
252...Ravin — pr 
55...Rabban Gamliel -bebna 1 
157...Rahava - 7am 
280...Rami bar Hama — xan 52 %27) 
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X 


67...Avuh bar Ihi -10% 32 max 

128. ..Shmuel'’s father - binw mag 
116...Abaye — 92% 

114...Ameimar — WI% 


7...Ben Nannas - 033 }2 


114...Mar Zutra -KWN 
124. ..Mar Zutra Hasida -N TPDN NWN WD 
114. ..Mari bar Isak — por 32 a 


D 
8...Sumakhos — pian 


14...Rav Ashi — wx 31 
89...Rav Huna — xo 31 
119...Rav Zevid -73 

8o, 196...Rav Nahman — pman 
173...Rav Safra - x90 17 
257. ..Rav Pappa - %33 1) 
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